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Jiwan Singh v. Achhar Singh 
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Padiaan v. Hauwanta 
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Abatements substitution. Ciml 

Pkockdcbe Code, 1908, 0. 41, k. 20. 

Abetment. Sec Penal Code, s. 109. 

ACCOUnti inuKial, open and cui'rcut. See Limita* 
TioN Act, 1908, Sen. I, Akt. 85. 

■ - ■ Settlement obtained nuder impeoper cie- 

cuinstances—Intention merely to necertiiin amount 
actually due—Right of debtor to re-open accounti: — 
Creditor entitled to appropriate payment to interest 
first in case of debtor failing to specify. 

A Court will not hold a party to a tsfttleincnt 
which has been obtained from him under improper 
circumstances and it will allow him to surcharge 
and falsify items which have been insE'rtotl errone¬ 
ously and which are not really due, when what the 
parties contemplated xvas merely to ascertain xvhat 
was actually duo as distinct from a case in which 
tliey agreed to accept a lump sum in settlement of 
their differences. 

Where the creditors and a servant of the debtor 
drew tip a settlement of accounts in the absence of 
the debtor, and the debtor on return signed the 
settlement without carefullv scrutinizing the accounts: 

Held, that the debtor could not be bound by the 
settlement and that the accounts should be re-opeued. 

Whore a debtor has failed to e.\ercise his riglit 
of appropriating a payment himself it is open to a 
creditor to do so up to the very last date, and even 
in the course of the trial, unless something has 
happened xvhich renders it inequitable to allow him 
to do 80 and it is always a question of the intention of 
the creditor to be gathered from the cii'cumstance of 
the case. 

An account of the creditor in xvhieh he pays in 
full the interest duo to him on the date of settle- 
inoiit and applies the balance toxvards the principal, is 
a clear indication of on ijdontiou to make the appro¬ 
priation towards interest in the lirst place. M. 
Kbupasindhu bahu V . Raja or Kallikota 718 

--, suit for. dec Puincipal and Agent. 

Acknowledg'ment. See limitation act, s. 
19. 

ACTS—GENKRAL. 

Act 1856—XV. See Hindu Widow’s Ue-makbiage 

Act. 

— 1860—XLV. See Penal Code. 

— 1865—Iir. See Carbikhs Act. 

1805—X. See Succession Act. 

1869— IV. See Divorce Act. 

1870— ^VII. See Court Fees Act. 

1871— IX. See LiiiimioN Act. 


ACTS—GEXEllAL-concUl. 

Act 1871—XXllt. See Pensions Act. 

- 1872—1. See EVIDENCE Act. 

1872—IX. 8tr Contract Act. 

1875—l.V. 6Vt'M ajority Act. 

— 1876—XI. .N<v Presidency Banks Act. 

1S77—I. 8Vc Specieic Relief Act. 

1S77—XV. Limitation Act. 

- 1878—VI1. Sr/* Forest Act. 

—• 1878—XI. See Arms Act, 

— 1879—XVIII. St’f Legal Practitioners Act. 
—— 1881—V. See Probate and Administration 

Act. 

1881—XXVI. 8r*<' Negotiable Instrlments 

Act, 

- 1882—11. See Trust.s Act. 

— 1882—IV. Sec Transfer of Property Act. 

— 1882—V. See Easements Act. 

— 1882—VI. See Companies Act. 

— 1882—XI\'. Sre Civil Procedukb Code. 

—- 1882—XV. See Presidency Small Cause 

Courts Act. 

- 1887—VII. Ar Suits Valu.vtion Act. 

—- 1887 — IX. See Pkoyincial Small Cause 

Courts Act. 

- 1887—X. See Wild Birds Protection Act. 

- 1890—VIII. See Guardians and Wards Act. 

- 1890—IX. See Railways Act. 

- 1896—XII. Set’E .kcise Act. 

— 1898—V. See Criminal Procedure Code. 

—— 1899—11. See Stamp Act. 

— 1899—IX. See Arbitration Act. 

—' 1907—III. Sec Provincial Insolvency Act, 

— 1908—V. See Civil Procedure Code. 

- 1908—VI. See Explosive Substances Act. 

— 1908—IX. See Limitation Act. 

— 1908—XVI. Sec Registration Act. 

— 1909—III. See Presidency Towns Insolvency 

Act. 

—— 1910—1. See Press Act. 

—• 1911—II. See Patent AND Designs Act, 

-1912—III. Sec Wild Birds AND Animals Pro. 

TECTioN Act. 

—" 1913—VII. See Companies Act. 

ACTS—(LOCAL)—BENGAL. 

Act 1859—Xi. See Bengal Land Revenue Sales 

Act. 

- 1880—VI. See Bengal Drainage Act. 

— 1885—VIII. See Bengal Tenancy Act. 

— 1887—XII. See Bengal, N.AV. P. and Assam 

Civil Courts Aci. 

“ 1907—L See Bengal Tenancy (Amendment) 

Act. 
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ACTS—(LOG AL)-'BOMBAY. 

Act lvS7‘J—V. S^c Bombay Land RtvENi i: CoDt. 

- 1}^S7—IV. See Bombay Vkevention of (Jamul. 

INC. Act. 

18*^7—VI. See Bombay Matadaks Act. 

IDOL—111. SccBomb.vy District Municip.alities 

Act. 

190(3—u. See Bombay Mamlatdars’ Courts 

Act. 

ACTS—(LOCAL)—BL'KMA. 

Act 18US—IV. See Lower Bi kma Thwns ani» 

ViLi-Aot Lands Act. 

ACTS—(LOCAL)—CKXTKAL PROVIN'CKS. 

Act 1871)—VI. S'ee Chota Xaoitr LNcrMHERED 

Kstatks A« t. 

1SS9—XVIII. .See Ckntrvi, Provinces Mu- 

Mi'iBAi. Act. 

1898—XI. See Central Provinces Tenancy 

Act. 

ACTS -(LOC A L) —M A D H AS. 

Act iso.j—Vin. .8e.- Madras Kent Kecoverv .Vcr. 
187;)—111. .s.r Madras Civil Courts Arr. 
1900—I. S'-e Malabar Ci>Mi'ENsATh>N for 

Tv.NANTs' 1 MI'RoVKMENTS .Vi t. 

1897“ IV. .Madras Survey and Boundaries 

Marks Act. 

1908—1. See Madras Estates Land Act. 


ACTS—(LOCAL)-PUNJAB. 

Act 1887—XVI. See PUNJAB Tenancy Act. 

1887 — XVII. See Punjab Land Revenue Act. 
1891 — XX. See Punjab Municipal Act. 
1893—111. See Punjab Government Tenants 

Act. 

1900 —XUI. See Punjab Alie.n.vtion of Land 

Act. 

1905—11. See Punjab Pre-emption Act. 

1912—IV. See Punjab Courts Act. 

1912—111. See Punjab Tenancy (Amendment) 

Act, 

ACTS—(LOCAL)—U. P. 

Act 1873—XVILI. See North-Western Provinces 

Rent Act. 

— • 1880 —XXll. See OuDii Rent Act. 

— ' 1891—i. See Aura and Oudh Water Works 

Act. 

— 1901—11. See Aora Tenancy Act. 

—— 1901— III. See U. P. Land Revenue Act. 

— 1904—i. See U. P. General Cl.vuses Act. 

ACTS—REGULATIONS. 

Act 1802—XXV. See Madras Regulation. 

- 1825—XI. See Bengal Regulation. 

—— 1886—I. See Assam Land and Revenue Regu- 

L.VTION. 

STATUTES. 

IL A 12 Yic., C. 21. See Insolvent Debiohs Agt. 

24 & 25 Vic., C. 104. See Chartf.r Act; High Courts 

Act. 


Adoption • See Hindu Law. 

Adverse possession. Sec Bengal Land 
Revenue Sales Act, s. 13. 

— ■— ■After-acquired property of 

insolvout, vesting of, in Ofticial Assignee—Posses¬ 
sion of insolvent for over 12 years, if adverse 
Orticisil Assignee I 68 

---Inclosurc, proof of—Strong¬ 
est evidence 

■-Land under 'water for 

eei tuin i>eriod—Tis in ijor —Possession during snoli 
IH-rioil—Presumption 278 

-- ^—Landlord and tenant — 


i’ossession Ly tenant of parti land for tying cattle 
and other agricultural jmrpose.s —Presumption 
—Adverse possession, (luestiou of, if arises 264 

■■■■ ' — ■■Limitation 156 

—— — -■ ■■■Limitation, starting point of 

S07 

yoii-ocenjnincij [xi'j- 


m ^ • 

in‘j nofi’iit aii’I fioliiimj orer ajter tenninatian oj lease 
-^.iftvinpf to ijet th ‘mselret recorded iit propi ietors. 
Where plaintiffs' predecessors were originally 
le>sres of thainilaf lands, but on the termination ot 
their lease in 18(35 eontinned to be in possession 
and were sliown in Ihe Uevi-nu • K'ecords as non* 
ocenpaney tenants and in 1881 claimed without 
success to be recorded as proprietors: 

Held, (1) that the more fact of their never paying 
any rent except the land revenue and cesses did 
not of itself constitute them proprietors; 

12) that their adverse possession could not be 
said to have begun in 1881, as after their failiux' to 
get Ihemstdves recorded us proprietors they 
continued to cultivate the lands and pay the land 
revenue and cesses as before. P. Dalii’ SingH r. 
Hannia, 25 P. K. 1915 348 

I I ■ 'Agra Toiiaucy Act (U of 

1901), s. 197—8uit for ejectment—Jiu’isdictiou— 
Issue not tried 


■y' "■ — Suit for possession—Plaint¬ 

iff, what must prove—Adverse possession pleaded— 
Possession within t2 years, jn-oof of—Defendants’ 
inability' to prove i»ossession continuously for 12 
years—Presumption—Possession under illegal order, 
effect of lO 


cr—Evidence of e.\clusion 
A^ent* Sec Principal and Agent. 


Tenauts-iu-common —(Just- 

183 


. Accounts, suit for—Ueproseututivo of de¬ 
ceased landlord, when eau sue—Jurisdiction of Civil 

u!ul Ut'vomio Cuiu*t 679 

AgrraTenancy Act(ll of 1901), s 3. 


- — ■ S. 4 ( I 2)—Grore -— D'** 

proccinent — Land—Plaint once admitted, ichethei' 
can be rejected snb.<c>iHcntly, 

The planting of trees in holding is an impi-ovc* 
metit w-ithin the meaniug of section 4 ( 12 ) of the 
Agra Tenancy Act. 

1 li^rcfore, a grove island within the meaning of 
the Tenancy Act. 
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Afrra Tenancy Act — COliUl. 

A plaint once mlmittoil cannot bo nt'tcrwanis 
rejecteil on the ^ound of any defect snbsef|nentlv 
discovered in it. U. P. B. R. Biiaw.w r. Z.vni'a 

Au 410 


S. 1 I 


20 


■ ■ - — Si 1 I —Math, n'heihei' 

can acquire occupancy Mahaut—Chela — 

Succeasion. 

An association like a cannot be ti-eatod ns an 

occnpancy tenant under section 11 of the Tenanev 
Act. 

Per CampheU^ J. H. — A. chela cannot inherit the occu¬ 
pancy rights of his yncu. U> P. B. Ri Kesmo 
Prasad Singh r. Pamanand (liu 407 

' S* II — Xun-^tH'CMpnnnj 
tejiaat—Theka o/ proprietary nhnre taken hy — 
TeMOMCy, riyhi of, if in ^u:ipenre-~t'rc.<li perlo>t 
nccatmary. 

Whei'e a rear to venr tenant roinnined in 

• • 

occupation for a nunibor of years bat liefi>re tlie 
acquisition of occupancy rights, took n fheka of ilie 
proprieUiry riglits: 

Held, that to acquire occupancy rights he could not 
count tlio poruid l)efore the t/icAvi, but that he must 
complete fresh twelve years after rim cessaTnm of the 
thekn. U* P. B« R, LKKnR,\j Mai. r. Xathi' 474 

' St 1 I — OccujMincy riyht, 

acqtiisifion of—Snh-letting, mooniiKi nf—AlloieiiKf 
brother to ciiltieatc, if sub-letliiuj—Period, ifeaunted 
in rontinuoua ponsession. 

Sub-letting implies the leasing of land at a fixed 
rent to a sub-tenant. 

Tlien'fore, if a tenant allows bis brother to cultivate 
a part of the land or associates him witli himself in 
cultivation, tliere is no sub-lotting and this ])eriod 
cannot be deducted under section 11 of Act II of 
1901 from the period of acquisition t)f (x-cupancy 
rights. U* P. Bi R. I’vARE Lat, c. 11am Uhakosk 

36 

— ■— —— — ■■ Si I 2—Kabuliyat for one 

year, function of. 

A kabuliyat for one year is intended to regulate 
rent, not length of occupation and it is not a lease 
fora fixed period, which cannot count for acquisition 
of occupancy rights. U* Pi B* R* Mukli Dhar r. 

Mohamed Mi'nir 391 


S. 22 


548 

s. 22 —Jat u'idow succeed¬ 
ing to her husband’s holding — Re-niarriaye when new 
Rent Act iti force — Life-interest in holding, effect on — 
Hindu TKtdouis’ Re-marriage Act {XT of 1856), «. 2, 
applicability of. 

The Hindu Widows’ Ro-marriago Act, XV of 1856, 
applies to the widows of those castes only 
among whom ro-marriago w’as illegal before the 
passing of the above Act, and the widows of those 
castes in which re-marriage was prevalent at the time 
of the passing of the Act do not lose their interest in 
the property of their former husbands. 

Therefore, a Jat widow who succeded to the holding 
of her husband while the Rent Act of 1881 was in 
force, does not lose by re-marriage her life-interest 
in the holding. Ui P, Bi Ri Soijania r. Jaojit 

fSlNou 399 


Agrra Tenancy Act —contd. 


- S.22 — (kenpiincyfcnnncy 

•^piftant collateral relative sharer in riiltie(t(U,n 
with the deceased oeeiipancg tenant—Xearer odlatrral 
'■elatire alirc hut not sharer in cnltiration-^Surces. 
eion. 


A distant collatoral who shared in cultivation with 
a deceased occupancy tenant cannot claim occiqiancy 
rights in succession to tho deceased nlion a nearer 
eollatei'al relative is alive but cannot siiccocil 
because he did not share in cultivation. U, P. B. R, 

Baldeo r. Jambu Trasad 417 


--- Si 22 —‘Sharing In- ciil- 

tleatiun, interpretatiun oj—Member of joint family 
away from home, wholhrr sloires in eiillie<illon. 
Where a mcmlM-r of an agriciiltiirist's family 
attempts to eke out ihcroourci's of the family bv .-onie 
extra w<»rk away from home which is not coniiecteil 
with agriculture, lu* doe.s not cease to sliari* in tin- 
cidtivaiion within the nu'aning of the 'I’ennney ,\ot. 

Where cpltivati(m is per.soiml, the sharing must be 
personal; but wlioi-e it Is not pei-sonal, it need amount 
to im more than taking part in whatever arraugt'- 
ments are made by tlie tonant-in-chief. U* P. Bi Ri 
Kedar Nath r. Har Prasad 22 


- ' ■ -...-I— Sj 22 — iiiieees.<li>n—(\>i- 

Itiferal sharing in eultiratlon in [Xirt of hnldlnii, 
light of, to inherit whole holding. 

A pei“Sfm who shares in the cultivation of anv 
part of a holding shares in the cultivation of the 
holding and i.s entitled to inherit the entire liohling. 
Ui Pi Bi Ri Shahheo e. Maharaja ok Benarks 

320 

Si 22 —Succession — Vnrh- 
sharing in. ciiltirafion with nephcir. 

An uncle, if ho shared in cultivation with Ins 
nephew at the latter's death, can succeed lu ilio 
latter's holding. 

Wltere a nephew died and was succecdc'd hy Ins 
widow, who re-marned and tints ceased to have tin 
interest in the husband's holding but remaitied in 
posces.sion, and tlie undo tbereupon claimed tho 
iiolding: 

Held, that the uncle shouhl ho recorded ns an 
occupancy tenant. 

Per Campbell, J. if. —An undo is no heir to 
his nephew under section 22 of Act II of J90I. 
U* Pi Bi R* Mohammad Yusvf Khan v. Nanhi 409 

- S .22 — Succession— Uncle, 

whether can succeed to nephew's holding—Cultira 
tion, sharing in. 

An uncle who shared in cultivation of an occu¬ 
pancy holding with his nephew at the time of tho 
latter's death is entitled to inherit the nephew’s 
holding. U# Pi Bi R. Phi’LEsari c. SiiUKur. Raj 
Singh 9 

----- Si 22 —Zemindar’s right 

to create subordinate Tliekadar, meaning oj. 

The word "fhekadar” in section 22 of the Tenancy 
Act is intended to apply not only to a lessee of pro¬ 
prietary rights but to any person who holds a tenure 
created by tho act of the zemindar. 

Obiter dicta. —A zemindar has a right to create 
subordinate rights of any character he chooses, e. g , 
tofixarentin perpetuity or to allow succession accord¬ 
ing to Hindu Law. U« P, Bi R. Jang Bahadur 
Qinqh V- Muhammad Yahia 349 
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Agra Tenancy Act-o.niii. 

■ " 5 , 29 f .'‘‘'’j’l' til• jM'htof 

% • 

A pt-'i’i'ciufil li'asO "rAiitoil l»y a willow who lt!\> mily 
n lite-intoi’e>t in the oc-eii]>rtiu-y ten:»iH-y is in't atter lior 
«leaih himlin*^ upon tin- Iruul-hohlHr nmli j- M-i-tion 2s 
of till' TcMiimcv Aci. 

Section 2S of tlic Toimncy Ai-t mnfeniploh-'s jimtoIv 
a luaM.' f'T a tixod tcnn ami not a loas»‘ in ju r|iotuity. 

Ui P» B« Ri IMiFKi' 'I f WARi c. K.vr i Din Sisi.ii 23 

-S. 34 285 

- - -- - —ss. 50j 154, 3- 

Ii'f'/' hiii‘1 — ll‘I" I'l —I'III/!! I" liiii'i' '''-III 
O.'.'V,— lif'nt Ii“l 

n-lteOiey bnrreiK 

In IKOO. a zerniwlar a floi-lafarinn that ho lin«l a 
ri"hr To liavp r<-nt asposf'od on rlio j-oni-fi-f-o laml hnr 
got no n-nt assessoil. In 1012 In- la’onjrht a snir 
for resumption. It was contended that tlio only 
right of tlie zeniiiidei- was to have tlio rent assessed: 

Kt’M, that, under the present law asunder the ohi 
law, the former ^jroeeedin-rs wen* no l»ar to a proceed¬ 
ing for resumption. U. P. B. R, PiAM CllAKAN r. 
BISM11.I.4H Beg.^m 5 

■“ -- I— — —~ Si 52 —i^cc.-er/i»/* u/«‘e(t..v 

oj rc/if C;l*tni»ie</— iJccr^e nut fotiyjieil liitrfn 

lUiijif —Sait lor ejecliiieiif Jile<l — Drcrt-lal (iiiiomit 
tcnilereil by jiiJytnciit.<iebtor >hiriiifi pcmh-iirij of 
effect of. 

A co-sliarcr who is not a recorded co-sharer noeil 
not join as a plaintiff in a suit for ejectment. 

A landlord obtained a decree for arrears of rent 
against an occupancy temiut and then hroutrlii a suit 
for his ejectment under section.j2,Agni TenaiKy 
Act, on the ground of non-sati.<fnctiim of the decree 
for arrears ol rent for more than fifteen clays. 
Before the decree for ejectment was passed anci 
while the ejectment suit was still pending, the* 
judgment-debtor offered the decretal amount to the* 
decree-holder, who refused to take it on the gnmnd 
that it was not offered to him within fifteen davs of 
the decree: 

lleUl, that if the decree-holder had accepted the 
money when tendered, no decree for ejectment 
could have been passed,as at the date of the decree for 
ejectment there would have been no unsatisfied 
decree for arrears of i*ent, that, the landlord had no 
right to com])hiin of non-satisfaction of the decree 
owing to hi.s own refusal to accept thc'tenderod monev 
and that, therefore, the decree for ejectment could 
not be made. 

A tenant has a right to pay the decretal ancovint 
at any time before the order for ejectment is passed. 
Uj P* B« Rt Bam Adhin r. Mahadir 496 

■" * ■ . - - - g, 79—0(’ore-/(o/«/t’j'— 

Grovehronght undo?* enUivation — Grove.hohler, ivhe. 
titer becomes a teiMnf ipso facto— !r»o»y/nI 
sion. 

If a grove censes to be the grove land and the 
grove-holder brings it under cultivatnm. he is not 
entitled to remain in possession as a tenant at all 
until he comes to some nirangemeiit with the 
land-holder as to the payment of rt'ut. 

If, therefore, the ex-gmve-hoUlcr i.s dispossessed 
by the land-holder, he cannot maintain a suit under 


A^ra Tenancy Act- cimtd. 

section 79 of the Airra Tenancy Act, as he is not a 
t.-imnt, U- P. B. R. Siikona.ni^a.s* 

LxrMMAN HaI 447 

--s» 95— 

ilf'uK mhintifu o) — o>. 

1m a .-nit Miiilrr UO Aet II 1901, a 

C^nn't ran only uicertaiu uliat iV uMiouiit of rciu 
pavalili*. I'lif caimoT li\ tin* aiiiouiit ol vt'nt wIkmi 
li'ixX ha- Ik'oo tixoM III* iijini!. Ui Pt R* 

Ham rR.vsAtii’ Mathi ha Hai 604 

- s.154 5 

--s. 154 (b) — 

.^pcrifie Muati — Sfierij'ic <crti<'i’ no! iCyt'iretl 

- H >\'» II ’ f ’ li'.ii !■{ ijv . iiifXi - Hrr — I ’ leO ’ Uii ' J . ^ 

Where in a suit for the rcniiniptioii of a 'inuop 
laml on tin* ground that it was given for the per¬ 
formance of a speeilie sert iee )u> longer re<|nirctl, tlie 
phiini rlid mn :il!ege tlie tiiocilic -lervicc whieh the pro- 
)ij‘ic*ior no longer required, norwa.s there any cvidcnc 
to show that the notict' mentioning tlie non-recpiire- 
ment ftf tin* sjM-cilie .service was served on the grantee: 

Il'IiJ, that the plait.r and the iiotict* were both 
defec*rivo and the suit was m i maintainable on thosv 
grounds. Ui P. B* R. Mriti.i r. Rvja BaM 55*4 

-SS. 154 (b), (c) 

and 158, 177 ^(c)—Jb-.<iinii>ti>iii^Fioi,riei<tiii 

I it If — Af'ifol 1(1 lllf^trht .1 iilt’i'iirefol iiiii "I 

Wajib-iil-aiv.— Flii'Ung oj fart — Kvideuee not iTfcrred 
hi ill Jiiilyinviit, (ffrrl of. 

Wlien* in a suit for resumption of land held rent- 
free, filetl in the (.’ourt of an Assistant Collectttf 
the defendant jdeaded thsti it had been held r«‘nt- 
free for a period of 100 years tind that he Avas 
entitled under section 158 of the Tenancy Act to be 
declared to be the proprietor of the land: 

Hrld, that umler section 177 (r) of tlte Tenaticv 
Act an appeal lay to the District Judge from the 
decision of the Assistant Collector. 

Where the District Judg^ misapprehended a 

certain entry in the iruj/b-i/Z-err and, while recording 
a finding did n'ot in expres.s terms discuss the evidence 
ui)on which the finding was based, the Higlt Court, in 
the absence of a certificate that the finding rested 
upon no evidence, treated the decision of the lower 
Appellate Court on tliis point as a finding of fact 
with which it conhl not interfere. A» SrxPAU Lai. 
.M.VLTHf 710 

-S, 158 710 

*---SS. 158, 177(c)— 

liesnnijjdoii, suit Jur —i^Iuatidar iiletnliiuj proprietanj 
iille— Derision — Appeal — Jurisdiction. 

\\ here in a suit for resumption the defence Ava.s 
that the innnjidar had acquired proprietary rights by 
virtue ol his and his predecossors-in-interest having 
been in possession for oO years and of there having 
been two succesjors tothe original grantee: 

Held, that the ([uestion being one of proprietary 
title, an apneul from the decision of the Kevcimo. 
Court lays to the District Judge. U. P. Bi R» 
BisMin.AU Beoam r. Beuari 484 

-:-s. 165- -Suit for pi'ofd^ 

against co-sharer lambardar, »ioiut<u'»i«6i7/fy of. 

A co-shorer by l)ecoming a lombordar does nnt 
cease to he a oo-simrer, and, therefore, n suit brought 
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Ag‘ra Tenancy Act —conld. 

npnnst him hy another co.shan'r mulor section 16 ”) 
of tho Tenancy Act is nor hiul in la>v. A. Hankky 

BiHAiti Lai. e. Charnm 473 

--S. 177 (C) 710 

-s. 177 (e) 484 

I.- — St 1 81 —» ex 

patto, bija Cominl!<!‘i>'iier— 'I iijninsf snrh (Irciv', 
tc/iei» inalnliiiiinhh'. 

Umler section 181 of the Ay:i*a Teinuicv Act an 
appeal lies to the Boanl a^?ain<»t an appellat** ilecret> 
pivssed t'x puite by a Cominissiimer wliot he lias 
j*over8Cil or moililietl the ilecive ap[ioaleil Uftaiiost 
him. Ut Pi B« R* Chatak Bmi j e. Uasdko 


—--S» 185— 

J'ereni'v — Mii<cai'rl(tije of jusdcc — ik'cupaiiri/ frn.iul 
mutating tennncij infnrunr of hi.< sou.<, vjtcct i-j. 

Tho Board can interfere in revision only when 
there is a vcvij grove error of law and as a matter of* 
policy will not interfere unless there has also been 
a wiscarrmc/e o/ ju.<tice. 

A Kaya.<thn jyot entered in the potirnri's papers the 
names of his natural (kahar) sons in place of his 
name in respect of his holdinjr hot himself remained 
in possession with his sons. The zcmimhir was no 
party to this application for entry of names: 

Held, that as the entry of the sons’ names hatl no 
legal force and the father remained in po.ssession with 
his sons, his rights as an occupancy tetiant iHd not 
come to an end, U« P. B* R. Kat-ka Prasad r. 
Bau Xatii Pra.sai) 676 

- -- s. 194 — Decree pass/ted 

agaiiint several iKysons —]l7je/Acr one of them run 
appeal irithout others joining him. 

Section 194 of. tho Tenancy Act does not apply to 
appeals. Therefore only one out of a number of 
persons against whom a decree has bjon passed can 
sustain an appeal oven though otlicrs do not joinjum. 
U» P* B# R* Kam IjAF- V. Umhao Sixoh 


-- - Si 197 —for eject¬ 
ment— Adverse possession - -Jnrisdietion — Issue not 
fried. 

In-u suit instituted in a lleveiiuc Court for eject- 
raent on the ground that the defendant was in jmsses- 
sion Avithout the plaintiff’s consetit and witliout tho 
payment of any rent, the defendant ])leaded tliat 
he was in proprietary and adverse pos.session of tlie 
land but this issue was not tried: 

Held, that the Di.strict Judge on appeal ought to 
have acted under tho provisions of .section 197 of 
tho Agra Tenancy Act and disposed of tho 

inrisdiotion. A« Manohki v. Bhura 565 

- - - 197—6’uit triable by 

Revenue Court—Appeal—Transfer of appeal by 
District Judge to Subordinate Judge—Subordinate 
Judge, xchelher can pass order of remand. 

Whore a District Judge transfers an appeal to 
a Subordinate Judge the latter may exercise all the 
powers vested in an Appellate Court by section 197 
of the Agra Tenancy ^tct. A. Akzal 
Muhammad Ahdul Karim Khan, 37 A. 2.12 633 

-- _,, S, 20 1 —Recoriled co¬ 

sharer declared by Civil Court as having no title— 
Sait for projitshy such co-#/mre »*—Pending decision of 
suit his name expunged from Revenue papers Pre- 
sumption of s, 201, applicability of. 


Agra Tenancy Act-conehi. 

recorded eo.sliarer in a villagt* was <leclarc<l l)v 
a Civil Court to have no title as siieh. Pending an 
application for eorrection «d' the Revenue Records in 
eonfonnitv with tlie Civil Cniirt’s declaration lie 
siumI for ]tr('liis us a co-sliai-er Init hehin* this 
suit was deeided the Revisiue p:i|ier' w<'n‘ e<in-eef('d 
and liis name w:is evpiinu’ed: 

//c/d. (hat under the cireumslauco, he i-ouUl nor 
fake a«lvaniage of the jirosumption of st'ction 201 of 
tlie -Agra Tenane.v Aef. A« llvin;r l,\i, r. ,Mi;ii 

SlNliii 509 


Agra and Oudh Water Works Act 

(I of 1891)9 Si 46—)r<'sD' intter used in 
garden — Opeiice. 

Waste water may he ii.scd for iln- jnirposes of a 
garden as it eaniiot be used tor a second time 
for domestic purposes. 

Ill cohl weather the garden of tlie applicant was 
found well watered but the p(/ecYi reservoir ai d 
ehanied connected with a well in the garden were 
dry and full of leaves: 

Ilohl, that this eiremnstance was not suttieient 
for conviction of the ajijilicant for having used for 
gardening the water su})plicd for domestic purposes. 
Ai StTvi Pkvsad (ln*»sit r. IvMPkrur, 13 A. f.. .1. 
516 830 

AgrCBlTlCnt nor to execute ilecree previous to 
decree, effect of 838 

Alayasanthana Law — Joint family — 

yiimrity—Partition of family property, ivhen ill- 
loiced. 

Vndor Aliiy.is.inlhana Law as in Mnruni'ikataijain 
J>aw no partition of lanr.xd property should be p,-*r. 
mitted during the minority of some members of tho 
torivad, unless such partition is shown to be henetieial 
to such minors. M. Sarvksmri Shkttathi v . Put- 
TAMMA ShETTATHI 474 

Allen enemy, suit against. See Civn. PROCE. 
Di'RK Code, 1908, s. S3. 

Alienation! See Custom? Hindu Law. 

- -—_ Custom — Mortgage of ancestrul property 

—.Ymwi/{/—S«// by after-born son—Other rerer- 
sioner existing before nnt suing — Limitation—Strict 
pioof of nece.^.<ilii, ivhen nnt reipiired—Legal necessity 
— A'lranres taken Jor difcnding a criminnl case and 
for payment of rerenue, if for legal necessity — [n- 
tere.d on just debt, ichether necessity - Pleadings. 

The valiiHty of a inortgtigo screened by time 
from attack cannot l*e (piestioncd by a reversioner 
on tlie groumi that it lias been merged into a 
subseqiiont mortgage or sale to challenge which flio 
suit is within limitation. 

Wlien time once begins to run against q i-eversioner 
for contesting tho validity of an alienation of 
ancestral property no gubseipient disability to sue 
on the ground of minority of another reversioner 
can bar its flow. 

In tlic absence of utiy clear jiroof of reckless extra¬ 
vagance or immoral waste on tlie part of the alienor 
of ancestral property, strict proof of necessity for 
ordinary debts is nnt rccpiircd,’particularly wliero 
the income of the estate does not appear to be 
quite sufficient to meet the family expenses and tho 
alienor has sons or does not expect to be .sopless. 
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Alienation-concid. 


lntor;‘?t on !i jtist ilobt is also a necessity. So is 
the money 'lue mi aecoiint «)f produce wliere tlie 
mort-riioor lioUls the laml as a teiianr of the morr- 
;.'ajree ami enj<*ys the ivliole ]»ro»liice himself ami 
allows tlie rent to nioinit up apiinst him provided 
tlie vali'lify of the mortj.'age cannot ht' ipiostioned. 

I’avment of ri’Vetiue is also an a^-t of rn'cessitr. 

Money spent <m dcfendiii" a criminal case caii lx* 
validlv charired on ancestral property. 

A plea let raiso'l in either of tin' Courts ludow 
caunot h(' entertained for the first time iu further 
api'oal to the Chief Coint. P, Cn\Ni>A Sjnu.h r. 
Mi kanu Singh, (11 I’. W. U. It)l5; 144 P. L. H. P^l.") 

761 

- -.YecessiV;/ — fiiilc of <iiiri\ifrnl — 

C^hjf'ctioii <>)i iij 11»< MC'i'M 17 III jiii rpri.-if — ()uus 

— ()}iliiintii'ii of 

Wheri'a Hindu father sold lii'j ancestral lion<(* lo 
a third person and afror ins tleaih his son >m-d fi>r 
recovery of pos>osslon, :dli‘irin<r that the side con¬ 
sideration mom‘y was taken f'U* an immoral )nupose: 

Ill-Ill, (1) tluit it lay on the jdaitititY to pro\e the 
iinmomlity of the transaction if he wanted to free 
liimsclf from liis liability to pay hi.s father’s ilebt; 

(2) that tht> sale could not !>« tnaintained as a sale 
unless the vmidec proved necossitv; 

(3) that as the sale had taken ]daee some 20 years 
before s^uit, circumstantial evidence shmdil be eoti- 
sid(‘red suttlcient to estalilish necessitv. P, Uam 
Lahhaya r. (ioi'Af, Das, 7s P. \V. 1C HHo; i.-,l l». i, 

U. 1015 891 

Alluvial accretion — Scu-omiiiiiiirij ho! ill 11 , 1 , 

iirciCtion to — (h'nijtnnrij riiihfs In nrrreflon, nnjiiiKi. 

tion of — Tjiinitalioii. 

(Jecupaticy rights iti an silliiviid aceretion to a non- 
o.'eupancy holditijf arisi* only liy twelvi* vi‘ar>‘ con¬ 
tinuous cultivation of that uccri'tion. U« P. Bi R* 
(Unksii r. SAiuti-rN-NiHSA Him 37 


Amendment, .w civn. PRocKniRK Com.- 

jyoH, (). VI, u. 17 . 

--Oriirinal (h'feet in plaint, if curml 

bv amendment 


- - Plaint, amendment of—Djscrethn 

exercised by lower .\ppellnte Court —lUirh Conir 
p(*wer of, to interfere 

— Ot decree* •S-’c Api’kai,. 

" ’ Ot plainti Sec Civu, Prock 

DURE Code, o. VI, r. 17. 

Anubhavam tenurc-uemo? oj laniUonV. 

title, H'hethev worH forfeiture of ti'iiancy. 

YV horo land is held on ouuhlun'nin tenure, tin 
denial of the landlord s title not directlv addressed t( 
the landlord does not work a forfeiture of tin 
tenancy. -JVli Sankaran Nair r. Kochappu Mkno' 

All ^27 

Animal —injury caused by vicious horse—Defend 

out knowingly keepiny vicious horse, liability of— 

l^egliijence, if necessary to support action —Damages 

suit for. 

The defendant knowingly kept a horse which was i 
vicious animal. The horse injured the plaintiff and In 
sued for damages: 

Ueld, that the defendant must be held liable not 
withstanding that he was not guilty of negligence 
as negligence was not necessary to support a sui 
of this nature. C. Ganda Singh i\ Ciiuxi I,*i 
Shaha, 19 C, 'Sy. N. 91Q 


Appeal (Civil) -.1 or-ndiiii'ot of decree —Malerial 

f///e»v»//oa — C'ii'il procedure Code (.let V of 1908), 
s. 152. 

An appeal li«-s from an amended decree wliero tho 
amyndment has tlie effect of ajiprcciably uchl’ng 
t" the riirht of th(> decree-liolrler. N* Dinaji r. 
Laxman, 11 X. L. n. 92 589 


——'Ajipell.ate Court’s power 10 cancel order of 
costs passed by first Court | 37 

-Appellate jurisdiction "—Judgment—Ap¬ 
peal against such rmler, if maintainable—Discre¬ 
tionary power given to Subordinate Courts—Ap- 
pellatc Court, pnw(>r of, to interfere 846 

” — -Vward —Apjdication to set aside awaiil dis- 
missetl—Decree—Apjieal, maiiuainaliility of 512 

♦ Court of, duty r>f — Weight to lie giien to 
opinion of trial .ludL'o 229 


—-Court l'e<vs, ih'ticicncv of. in:idc 

>cvcr:il orders, effect of 


afti'r 

571 


— — Decriu' passed 
Whether one of them 
joining him 


against .several ]ier.sons-- 
can appmil without others 

568 


et»pies 


K.velitsion of !im<‘ ro<|uisite for ol»taitung 


Ohjection under section 02, Kvtdenco .Act, 


taken fru- first titne in C’onrt of Appeal 




Order providitig for appointment of Keociver 

504 

'Order nj Ib-rord Ofliecr, (tpiM'al from — .furlsdic- 


No appeal li<>s to tin* District .Judge from an order 
of fin* Hecorrl Orticer. A. Bharat Dai'j Dimodus 
Das r. .Mahaihivt 421 

- Pre-emption decree—Vendee applying to 

withdraw money, whether estopped from appealing 


■ ■ ■■ Proprietary title, (|uestion of—Issue not 

fleciiled—.Appeal, wlmtlier lies to Di.striet Judge- 
Onus on wnmg party—Finding based on mM‘v|. 
deuce-H on ision, groumls for 0 | 

-Reasonable opportunity to nppellunt to be 

heard in support of appeal-Ailvoeatc tilin" ap. 
peal not Advocate for appellant called upon to 
support appeal—Reasonable opportunitv, if ^Hven 

„ . 666 

--^Receiver, appointment of-Discretion of 

lower Court—Appellate Court, power of, to inter 

-^Ueiletuption, suit for-Muafidar pleading 

pimprietary title-Dceisiou-Jurisdictiou 484 


f security for—Notice to .show cause—.Suffi- 

duv Mar" of appeal on that 

—Mat(*nal irrogulant v &q 


——Suit triable by Revenue Com-t—Transfer of 
appeal by District Judge to .Subordinate Judge— 

reman 1“ ^ 


High Court, 


power of, to interfere—Grounds of interference 


• I T, ^'fHers Patent (Mad.), cl. 15— 

i^riminal tnal— 
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Appeal (Criminal) —coucUl. 

■ Power of Sessions Judge in uppeul—Ae»iuii- 
tul—Procedure—Enhuueement of sentence, whether 
u tit gmund for orilering ix>-trial 65 

' Several accused — Judgnieni — Ainielhito 

Court, duty of 336 

-, second —Coimnou carrier, negligence 

of—Question of law or fact ^60 

- — Commutation—Occupancy iitiijal, 
advantage of—Kevcnuc Court, decision of, how far 
affects Civil Court 896 

-^——Finding of fact—Substantial erix)r 
in px'ocedure—Court overlooking material evidence 
—Consideration—Legal necessity 785 

" --, ground for interference in 801 

—— , maintainability of—Ortlers )>ass» 

ed in exi*eution of decree—Kevision, erroneous view 
of law, if ground for 740 

-Misreading of racord 167 

*■ '■ — New defence if can be set ui> 

811 

— - - Oinisfiiiou lu cohaiiler ond evidcn<'C 

ATaterioi irnyularity in jn'ocedurt:—ruiijnh 
Ad {Illot iyi4), S.41 (1) (e). 

An omission by a lower Appellate Court to 
concidcr the oral evidence and record a linding 
thereon, is u material irregulai’ity in procedure, and 
is a good gi*ound for second a))))eal. P, Kalc r. 
Bir Singh, 73 P. W. R. 1915; 149 P. L. R. 1915 901 

' - Oral ende7tce discredited on yeneral 

reasons—Padicular deponent not discredited—prror 
in law — Appeal, 

To discredit oral evidence on merely general reasons 
not affecting the credit of any particular deponent, 
is an error in law and justifies interference in second 
appeal. 

Selected Decision No. 9 of 1914, relied upon. 
Ui P. B> Ri Ram Sl'rhac CiiAUiiK r. Kesho 1’ka- 
SAD Singh 673 

- ' - . —Plea of want of registration of 

security, if allowed 27 1 

■ ' ' Point not taken in lower Courts 

cannot he raised-^Parties hound by case arisiny on 
pleadings. 

A point not taken in the lower Courts canuot bo 
raised for the first time in second appeal. 

The parties arc bound by the case which arises on 
their pleadings and which has been enquired into by 
the Court of first instance, and they cannot rely 
upon a point which has not been raised in that Court 
and which depends upon facts for its detorminatiou, 
P, Dval r. Hibde Ram, 80 P. W. R. 1915; 153 P. L. 
R. 1916 895 

■ I ' I Question of fact decided without 

there heiiuj evidence to support findiny —Qwestma 
of law. 

Where a Court decides a question of fact with¬ 
out there being any evidence whatever lo support 
its finding, there is a question of law and the 
Board will interfere in socond appeal. Ut P» B. R* 

Kesbo Frasai) Singh v. Suiia Kuan 563 


1015 

Appeal to Privy Council-Vppoui d.s 

missed for default by High Court-DeerU aHirm* 

njjr decl'co of Court lielow 46Q 

~ . ' Excrutuffi (ij iircree ht suit 

ol value Ot Rs.io hkhs-Suhjeef.matter of dispute 
-Civil Procedure Code (Act V of Hmj s 
Whereincxoeu.ionofa decree ia a part him. suit 
mvolvingproperty of the value of rajM-cs to,, 
the applicants disputed their liabilhv to 
item of Rs. 11,709: * ‘ 

Held, that such a ease dhl ..citlicr satisfy both flic 
conditions set forth ia the 1st clause of sectioa 110 
of Act V of 1908. nor did it fulfil the eomlitions men 
turned m the second elituse of tliat section and rJ.nt 
consequently [.ennission to appeal therefro’m to their 
Lordships of the Privy Council could not be grunted 

P. lH;vi Dass r. N:\KeAT R.u, 00 P. W. R. 1915; ijo 

P* L» K. ll)]o 

Appellate Court, jurisdiction of, to determine 

].roof whether according to law oi- nut—SuHiciunev 
of eviilenco, determination of, power of 282 

- -^ Mortgage-Redemptiou-Time 

fixed tor payment ot money—Ap},ellute Court 
extending time and fixing anotlier date, effect of 


Approver-Pardon forfeited-Power of Sessions 
Judge to direi t prosceution-Flea nut taken befo.c 
Committing Magistrate taken before Sessions Jn.h-c 
legality of 323 

Arbitration —Award—Apidieinioa to set aside 
award dismissed—Decree—Ai.peal, aiaintaiimbilitv 
“f 512 

Awaid—Decree in terms of award 
—Both parties consenting to appeal being heard 
against such decree, effect of 408 

■■ -Award, setting aside of—Aiipeul 

maiiituinability of 4J 1 

^ -- Award, suit on^Failurc to file 

award in Court within 6 months, whether bars suit 
—Award, whether in nature of foreiyn Judgment 
—Punchayntdai-s, if entitled to administer to witness 
any reasonable form of oath ayreed upon by parties 
—Civil Procedure Code (Act V of 1908), Sch II 
para. 'iO—Limitation Act {IX of Sch. I, Art. 

178. 

A suit lies on an award, even though the suinc has 
not been tiled in Court under paragraph 20. Schednlo 
II, Civil Procedure Code. 1908, within six months as 
required by Article 178, Schednlo I, Limitation Act, 

J oos» 

An award is not in the natu.-e of a foreign judg. 
ment and a Court is, therefore, entitled to go into 
the merits of the same. 

There is nothing illegal in the parties to an arbi. 
tration agi-eeing liofore pnnchayatdars to have 
evidence taken after the administration of any 
reasonable form of oath to the witnesses, IVI 
Muthukaruppa Kone V . Veerabjiadka Konf 2 L w" 
320; 17 M. L. T. 241 ’ '^g 

-- Reference by natural yuardian of 

minors—Mutual ayreement—Repudiation by other 

party, power of. 

A natural guardian cun refer a ([uestioii that 
conceras the wunls to arbitration ami wJien tJic 

ft j 1 ft ^ ft minors solely but 

also the guardian, there is consideration and 
mutuality suftcieht to preclude the other party to 

the reference from repudiating it. L. B. Mr 

MvA V, Ma Douxg, 8 Bur. L, T. 122 gQQ 
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Arbitration Act iIX of s. M — 

Appointment nj (irhitrafi/y^. rompfete—Hyferenrr 

to sole ai biti'otor — Sni'.-^niuent iii.'-erlion oj mhUftonal 

nrhilrnto/s name, epecf of —Stomp Act (//"/ 

,v. I-t — Applicotion to flic mCiicA hy unc nrhiti iitnc 

only, validity of. 

Tlie appointmont of a cortaiii ptM’j^on a?* arliitratc)r 
is not complete until such person lias accepted tlie 
reference and consented to act. 

Where 11 <lispnto hetweenth-' [larties vas refernal 
to a sole arbitrator, but liefore he hn<l acceptcil the 
reference tlio name of a co-arbitrator was added: 

Held, that the ud<lition. havinjr been inatle before tlie 
reference was accepted by tlio first arbitrator, ilid not 
convert it into a second instrument within the 
meaniii" of section I t of the .Stamp Act and the 
two arbitrators were competent to make an award. 

The tiling of an award is a jmrely ministenal act 
and can bo legally performed by any one of tlie 
arbitnitors appointed. S. StrAMOAs TKf.MAt, r. 
Khimanmal, 8 S. h. H. 302 602 

Arms Act (XI of 1878), s. l4 -.Sprv;,, 

i/cpo.'d ol —FailIIre to deposit—Con i iction, if lejiil. 

Section 14 of the Indian Arms Act does not 
rei[uire “a spear" to be deposited with a Magistrate 
and a conviction foromission to do so is illegal. |V|, 
CiiAUANTifATi China IIasavapp, In re, 2 L W 532 

544 


Arrears of rent, stale claim for—Interest, 
rate of, allowable—Interest, wljen alhi.vable on 
uiTears of rent — Knhanced (lovernment revenue, 
whether payable by mortgng<»r or mortgagee 386 


Assam Land and Revenue Regula¬ 
tion (I of 1886), ss. 6, 71, scope of 

— Kjectincnl—User for nyriciiltural purpose—True 
tesi~Occupannj riyht, aopiisltion of, (nj 12 years’ 
p<jsif€sjiioii, effect of. 

Section 71 of the Assam Land and Uevetme 
Regulation docs not entitle a purchaser to eject an v 
tenant having a right of occupancy under the rent 
law for the time being in force, or to enhance the 
rent of any such tenant, otherwise tlian in the 
manner prescribed by that law. 

Where the defendants are found to bo cultivn. 
tors holding the entire tract for a period of more 
than twelve years, and a jiortion has been used for 

grazing purposes while the remainder is still covered 
by jungle: 

Heldf that the dofendauts are i^aiyat*^ witliin the 
meaning of section 6 of the Assam Land and Revenue 
Regulation and that the use of the land for grazing 
purjiosos entitles them to claim a right of occupanev; 

that the true test is to determine whether the user 
of the land has been for an ag^cultural purpose; 

that the mere fact that a part of the land is still 
covered by jungle and has not been actually brought 
under tillage does not take the case out of the 
operation of section 6, which applies to laud “cultivat¬ 
ed or held/' 


A raiyat who has occupied and cultivated land 
for more than 12 years under a landlord who had nc 
title to the land, nevertheless acquires a right oi 
occupancy under section 6 of Act X of 1859 or Aoi 

yill of 1869, B. C. Cl Brojabasi Koek v. Rasi 
dankab Das 


• s. 71 S34 


tl9l5 


Assig'nments in fraud of creditors 

— Part payment of consiileration for a preWous 
mortgage --bighi of >ubrogatioii, whether c.xists 


Attachment, .s«r kxkci nox. 

- ' — Claim to attached jiroporty—Ques- 

tioti of po5.j:e'sion not deeiflecl—Power of High 
Court to intt'rfen-—T'ossi>i.<ion in one's own right— 
R<*lea«e from attachment 
-ctYoct of, on projierty attachetl 

- ■ ■ Mortgage <if right to receive certain 

duo*—Dooree for >-ale -Order of j»ttacbment and 
iiijiiucfioii. ivlu'tla'r competent 601 

-before pnlgmont. Sec Civil Pro- 

cKiu-itr. Com:. 1908. (». 38 27 I 

Award. AinuTitATioN. 

- ,^t^it loset a.*iide—Application fgreopy—Time 

reqiiisit<‘ f<ir obtaining it, n hetlicr deducted 860 
Balance sheet, falsitication of, if otfence under 
s. 477A.. I. P. C. 105 

Benami mortgMge — llenamidar mortgagee, right 
of, to sue—Mortgagor, wliotncr can object to mort- 
gagee’s right 892 

— ' purchase. See Cmi. PkockuI’kh Code, 1908, 

s. (>6. 


-jmrehase— Benamidars jxisition and title— 

Real owner’s powers 787 

— Sale—C<msidorati(m— Kobnla containing rcci« 
tal of jiayment of consideration— Beiunni , onus of 
proving—Defendant in ^lossession—Presumption, 
whether arises—Admission of lirst evidence 696 

t rnnsiicfion —OstensHde rendee p-njing dehts 
and muhintj reodyeash payment—Burden of proof. 

M here an ostensible vendee pays off the debts due 
by the trunsfeior and mak<*s an ailvanco of ready 
cash on tlie tlafe of tale, there is a strong presump¬ 
tion that the trunsictioii is not henami and the 
burden lies heavily fm the party who alleges that 
the transuetion is henami. IVI, Vaithinatha Aiyak 
r. Vaithinathasaw.mv Aivak 970 

Bcnamidar, right of— suit for specitlc perform¬ 
ance 12 

- liiyht to execute decree, 

A beuamidar transferee of a decree is entitled to 
e.xecute it A. Kamta Prasad r. Ixdo.mati, 13 A. 
L. J. .557; 37 A. 414 593 

Benefit of doubt. See Pkxal Code, s. 307. 
Bengral Drainag^e Act (VI of 1880), 

ss. 26 (I), 42, 44- -Drainayc charge—InstaU 
ments, recovery of—Mistake—Lhnitafion. 

Section 44 of the Bengal Drainage Act is merely 
a permissive section and does not control the right 
of a laud-holder or a superior tenant to recover the 
lusfalmcnts under the two sections 42 and 44. 

A mistake about the year of the instalment 

cannot save limitation, c. Moiiexdra Nath v. 
>iarexj>ra Krishna 


— sSi 42 44 .sy* 

Revenue Sales Act (X 

•dinrges, sale for, whether sale for land revenue- 
collector, jurisdiction of. 

A sale of an estate for arrears of embankmen 
charges {pulhandi) is not a sale for arrears of lam 
revenue, and it is not competent to a Collecto 
to hold such a sale under Act XI of 1859. P. C 

V Debi, 19 C. W 

N. 607; 28 M. L. J. 480; 2 L. W. 422 291 

SS. 6,33 291 
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’“fond.?" Revenue Sales Act- Bengal Tenancy Act-eon(,i 


lOlV 


SS. 13, 54, 


r, , — - -, w ., iij 

ivhat pam's iij—Purchaser, nijh(.< oj- 
Ativetsc pussesgion — lucumbraiict', acquiaitl.nt •>/’ 
rujhts^ in irsinrt {>j\ 

Mu sulcujulorsoctiouia. lioiiKnl Uiul Uovomu- 
biiles, Act XI of iSol), it is not tin' ri^rhts of tho 
rocortloa pi-oprictor that puss, hut tlio sluuo itself. 

Ohttef\ A llimUiwiilow in possession of t\ sliuiv of 
nn estate as the heijvss of her hushaiul or her father 
rcpivsents the full outer’s iiiteivst imd tlte purchaser 
of such a shaix' actpiiix's tlie slmro itself, aid not 
merdy a life-estate. 

Adverse possession ajrainst the defaulter, wliether 
for the statutory period or for ji lesser period, does 
not hind the purehaserof a share, who is not a ptu-son 
danuing from or tlmm^i the defaulter. 

It is not the right, titleand inteivst of the previous 
owner of the sluuv which ))ass to the puivlmsm- 
under section T)-!, but the share as recorded in the 
Collector s book, on which the revenue is assessed. 

Iho words “shall not aetpiire any rights" in sec¬ 
tion 54, Bengal Land Revenue Sales Act, refer to the 
acquisition of rights in respect of interests, such as 
incumbrances or the like, which are referred to in the 
previous phrase of tluit section. C. Khkmksk 

Chandra v. Abdul Hamid 350 

-- 54 350 

Bengal, N. W, p, and Assam Civil 
Courts Act (XII of 1887), s. 8 (2) 


Bengal Tenancy Act (VIII of 18851 


S* 22, jn-or<so, scope of — 
Kaivati interest, merging of, into hindlord's by sale 
-Arrears of rent, sale for~~landlord, purchase by 
C/Kirr-raiyat’s right, how long remaini^. 

1 hough the m/yat/ right merges into that of the 
superior landlord by the sale of the holding for 
arroai-s ot ivnt and it.s purchase by the landlord, the 
riglit ot an nndvr-raiyat does not cease but remains 
alive till he IS evicted by law, according to the 
proviso of section '>'> of the Bengal Tonanev Act. 
Ct Anant Prasad Singh r. H. Manners ’459 


-r~■“ — SS. 30, loi, III, 

scojye of-^Renf, enhancement of, alteration of, suit 
for—Local nreOy meaning of, 

A suit for enhancement of rent under section aO 
ot the Benfful Tenancy Act and a suit of the nature 

described m section 52, are included in the expression 
suit for alteration of rent’in section 111 
Under section 101 of the Bengal Tenancy Act an 
entire distnct is included in tho meaning of the 
term local area’, although an area smaller than 
an entire estate or country as a wliole is usunMv 
meant by the term ‘local’. C. Brojendro Kishore 
Bai V. Khalil Nagarchi, 21 C. L. J. 489 


. ■ S. 38 —Abatement of rent 

-jtxtsUng conditions~“Pennaneni,” interpretation 

—Land covered with sand, whether 
permanent deterioration, 

A more liberal interpretation must be put on'the 
word permanent” in section 38 of the Bengal 
leiiancy Act and it must be construed with reference 
to existing conditions. 


Ihus lyhcro a land is covered wiih sand the 
deionoration is permanent with ivfereitee tu 
existing eomlith.ns. C. Krishna Saiiai r. |>ai,ak. 
DIIARI ItAi-T, 22 C. L. J. 42 2 o6 


SS.40, 153,. 


, , , - 

C ommiifatiou—Occnjmiici/ raivat 
"dranta.je oJ -Uerenne 7, d,risio„ of', lu,u'fn! 

afierts ('nil (’imrf. 

The.piesfion of Blo.wl, ur Any./, rent is one tin- 
decision whmve,, may 1... ehallmgeil bv wav of 
appeal under seeti..,, ir,;{ of the Bengal Tenancy 

•VI1 1 

The propriety of emnmiitaiiim of rent uf a holding 

;>rol theamonni lixod eaniu.t he called in ..nestion 
in a ( ivil (\mrt. 

A proceeding under section 4tJ cf tlic Bengal 
Jcnancy Act is tounded on tlic assaiupti.ni that tlie 
tenant whose rent is sought to ho eoinmnt,-d is an 
ocGUpaiuy raiynt, 

A decision in a dispute as to tlie status of the 
tenant ilecided hy tlie Ueveime Anrliorities in a 
eonimutalion proceeding under >i>, tion 40 is not lina 

ami conelusive between tin-parties, the (’ivil Court 

has jnriMtiction logo over ii. C. Kali Krisiiw 

Baiswas r. Bam Uiiandhv Baidia, 21 C. L J 4S7- 10 
C. W. X. 823 QQQ 

, ~~ SS« 49, 87 )<'ciijiaucij 

■ Ojhl, non.lran>Jerab,l,t,j unless by custom — 

.\ot,cc, necessity of ~ Itr.entnj, landlord's riyht of— 

iran-^Jer by i-aiyal icitlomt consent of landlord 

Where in the absence of any custom of transtVr an 

occupancy raiyat tninsfers the property to the under- 

rjiynts, the landlord has a riglit to re-enter iiiion the 
property. 

A mrtico UTi.k-r 4<, „l ,i.c Toi.uncy 

Alt, to whieh \uu\vv.ranjars are entitled, is indeed 

I'otpiired before ejoctmenf, hut iliat does not anolv 

o a superior lamllord who is claiming to re-enter 

becaiiso the occupaney raiyat has forfei(e<l his 

lioldnig by having ti-ansferred it without the eonsent 
ol the laiuUord. 

.Seetiou 4‘) .applies wliero the oceupanev rain,it 
still roiiiaiiis in tho po.sithm of tlie landlord, not 
where the occupancy ranjat has forfeited his interest 
by having transferred his interest witlmut the eon- 
sent ol the lamllord. 

A notice served under section 87 of the Bemail 
leiiaiiey Act is not reipiircd for tlie landlord "'to 
re-enter in a case like tin’s, c. Jadar Chandrv 
8ari,ar r. Govinda Chandra .Mandal 466 

- SS. 49(b), 85 (2i- 

Leasc, perpetual, ealidity ef—Vnder.ruiynt—Penf, oc- 
eepfaucc of, if ratificntiou. 

Wheroarmyn/ gi-nms a lease allowing the lessee 
to hold the land from geneiation to generation, ami 
gels rent thorefroiii, the lease is a nullity, and the 
acceptance of rent from tho lessee cannot effect 
a ratification of tho lease, whicli is initiallv void. 

C. Mohim Chandra Dev r. Baidya X’ath 21 f’ T 

J. 4t8 Qyg 

-s. 85 (2) 879 

-s. 87 406 

Z S. 100 , Rules ma le under 

-Common manager, poicers and duties of-Uiah 

Couit,jnnsdietwn oJ^Common manager, positional 
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tl9l5 


Bengral Tenancy Act— couta. 


Beng’al Tenancy Act— coutd. 


The Uif,'h Court ha^■ing made rules under section 
100 of the Benjral Tenancy Act, dehnin;? the j)o\vers 
and duties of niauagers, it has ])ower under section 
15 of tlte Cliarter to superintend and revise* the 
orders of a District Judge. 

The po.«ition of a coniinon tuanager \imU'r the 
Henpd Tenuney Act is analogous to that of a Kecciver 
appointed by the Court under the ]U‘ovisious of 
Onler XL of the Code of Civil I’roci'dure, save and 
except that he is not liable to be sncil. C, Satykn. 
i»RA Mohan Ghosk v. Uaj Mohan Gun v 177 

--S. 101 885 

S» 104 H — llecord »)f 

437 


Kights, prepai-dlion of, tinulity of 


S. 106 


122 


S' 106 — I'iijllf to 

cut and approprinfe trees—Custom, rcnsoinblencss 
nj-Question of luie—RetisuiKiblcness, test for. 

The (luostioii whether a custom i.s reasonable or not 
is a (juestion of law and not one of fact. 

It is wrong to hold that a custom is uurca.sonable 
in so far as it permits the appropriation of timber 
trees on a holding hy the tenant. 

Where there is nothing unfair or di.shoncst or 
contrary to the public good in a custom, the 
custom is not unreasonable. C Gur^i Kxu r 
Kacr-moni Sinoha, 19 C. W. X. 1188 3I 2 


SS« 103, 106, scope Ilf 
—KecciiHC Courts duty us to fair rent—Suits iu 
Civil Court, bar of—Ileceuue and Civil Courts Juris 
diefionof—Ko forfeiture for mistake in selcctimj une 
Court for another. 

Under the provisions of section 109 of the liengnl 
Tenancy Act, the decision of a Settlement OtHeer or 
rather a Revenue Court, with reference to wlmt 
IS the fan- and equitable rent, is binding and eo„. 
elusive and the tenants are not entitled to (luestiou 
thatdoci.«iou in any Civil Court, provided that the 
question in the Civil Court i.s couecruiug anv matter 
which 18 or has clearly been tho subject of an 
application mudu under sections 105 to lOJS of the 
Ben^l Teu'^ncy Act. 

The duty of a Revenue Court is limited to the 
luquiry as to what is the fair rent, havin..- re^mrd to 
the entry that appears on the Record of Riehrs and 
therefore, section 109 of the Bengal Tenancy Act is 
no bar to a suit by a tenant for a dcclai-ation that 
the lands are either hikhernj or are held at fixed 
rates. Section lOG of tho Bengal Tenanev Act does 
not exclude the right of a Civil Court'. It is an 
extremely dangerous proposition to say that 
whenever a Statute gives a person a right to go 
if ho thinks lit. to a special Tribunal that 
necessarily excludes the jurisdiction of the ordiimi-v 
Courts of the countiy. ^ 

A person, because he went to a Civil Court 

instead of going to a Uovenuo Court 

liable to be deprive,1 of Ids rights to ti.e’pronortv 

which ho may have purchased or inherited fr..,n 

his ancestors. C. Shashi BiirsAN r. Ksauvr \t 
19C.W.K.G3G '■-■’Aiuu 

-S. I I I 


S. I I lA 


437 


-;- S. 149 (3), scope of — 

Arjcfijs of rent, suit foe—^Money,' meaning 0 /— 
Apportionment, question of. 

In a suit for arrears of rent against a tenant, 
the money ineniioiied in sub-section (.8j of section 
140 of the Bengal Tenancy Act is the entire sum 
ileposited into Court under sub-section (1) and no 
ipiostion of ajiportionment between rival claimants to 
proprictorsliij) of the tenancy is intended to be raised 
or decided under the section. 

Where it is admitted hy the tenant defendant 
that part at any rale of tho sum deposited is due to 
the dofendant-landhn-d but tho precise part so due is 
not detorminod: 

Held, that section 149 of the Bengal Tenancy Act 
has nr> application, the question of apportionment 
being not within the scope of the suit. C Ambica 
Chakan Bkcari V. Aswini Ki'.mak, 21 C. L. J. 4*^5 

883 

--S. 153 8^6 

-, (amended by Act 

: of I90B), s. 153, proviso and explanation, 
scope 0 }—Sale —Irregularity—(Question relating to 
title or some interest in land Civil Procedure Code 
(Art 1 uj 1908^, O. XXI, r. 90, order under, teke^ 
ther appealable- Irreyulariti/ and fraud in publishing 
or conducting a sale. 

Per X. Chatterjea, J .—Under Kxplanution to section 
153 of the Bengal Tenancy Act (Eastern Bengal 
aiulAssam Tenancy Act)a i|uestion as to the regularity 
of the proceedings in publishing or conducting a sale 
in execution of u decree for arrears of rent is not a 
question relating to title to laml or to some interest 
in land as between parties having contlicting claims 
thereto. 

'I'he (piestion whether, or not, a case comes under 
the proviso to section 153, Bengal Tenancy Act, is 
to be determined by the Appelloto Court not with 
reference to the (luestion which may bo raised in 
appeal, but with reference to the ([uestiou decided 
by the order of the Subordimito Court. 

All order setting aside or declaring to set aside a 
sale ill execution of a decivc for rent (where tho 
decree-holder is the luirchuser) is an order decidnig 
a question relating to title to land as between 
parties having contlicting claims thereto, and falls 
within the proviso to section 153 of the Bengal 
Icimncy Act, and is, therefore, appealable, though 
there could be no appeal from the decree in tho 
suit on account of the prohibition contained in tho 
section. 

An irregularity of the proceedings in publishing 
or conducting a sale is not the same as fraud in 
publication or conduct of the sale. 

Section 153, Explanation, applies <»nly to ea^es 
where there is a question as to irregularity in pub¬ 
lishing or conducting a sale. 

An ajiplication to set aside a sale made by a 
person ^who prior to the sale had purchased the 
holding) more than a month after tho sale comes 
within section 47 of the Civil Pi-occdurc Code and 
is not time-banvd, section 18 of the Limitation 
Act* being applicable to the circumstances of the case. 

A question a.s to fraud in publi.tihingor conducting 
a sale is not covered by tho Explanation to section 
153 of the Bengal Tenancy Act. 
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Bengal Tenancy Act —Coiitd. 


Bengral Tenancy Act —conulil. 


Per MulUckf J. —An irroufulnrity in publislunff or 
conducting n sale may bo accompanied with or 
without fraud. 

Section 153, Explanation, does not expressly exclude 
from its scope an irregularity tainted by fnuul. Ci 
XoHiN Chandka r. llKrix Chanoua Koy. U) (\ W. N. 
053; 22 C. L. J. 241 308 

- - - ■ S« 17 If scope of—Con. 

at ruction —Sum paiii to overt rent.sole not considered 
l>art of mortgoge-moncy— Tronsfer of Property .-let 
f^/ro/lb82j, s. S3, scope of — ‘Mfouey rcinoinnig due 
On niortgoge”, ir/iat includes. 

"Whatever construction may bo put on section 171 
of the Bengal Tenancy Act, it cannot moan that the 
sum paid for the pi-otcction of the property becomes 
part of the mortgage-money. 

In view of the specitic provisions of section 171 of 
the Bengal Tenancy Act, the money paid to avert the 
rent sale does not become part of the mortgage- 
money so as to entitle the mortgagee to treat it as 
included in the amount remaining due on his mort¬ 
gage under section 83 of the Transfer of Pnjperty 
Act C. Manmatua Xath r. Sarat Chaxoka Addy, 
21 C. L. ,r. 429 929 

- --S« 174 —Deposit to be 

made by judgment-debtoi himself — Tram-teree, uhe. 
thei' (an make a valid deposit. 

A deposit made under section 174 of the Bengjxl 
Tenancy Act must be made by the judgment-debtor 
himself and by no other person. A tmnsferee of the 
judgment-debtor does not come under the section. 
C. SrRENDRA NaRAYAN SlXGH V. L.U’HMI KOER 

840 

-S. 182 859 

—^-- s. laeA, scope of —Be¬ 

am? of landlord’s title, by tenuytfs, effect of — Landlord, 
if can kiie for recovery of possession 
Section 186A of the Bengal Tenancy Act does 
not apply to a case brought by a landlord in a Civil 
Court for possession when the tenants thereof have 
successfully denied the landlord’s title in a rent suit. 
C. PROSONNO Ku.MAR I*. KULADA PrOSAD 472 

---Sch. Ill, Art. 2- 

Limitation Act {IX of 19b8), s. 29, Sch. I, Art. IIC — 
Arrears of rent, suit to jvcorer— Agricultural land, 
lease of, for agricultural purposes—Transfer of Pro. 
perty Act (IV of i882), s. 107- 

In a suit for arrears of rent the rent that was in 
arrears and was sued for, was for the year 1313 B. S. 
under a first and for the years 13131318 

B S. under a second The defendant’s estate 

was taken charge of by tho Court of Wards on the 
llth November 'OOS, and whilst his estate was 
under their charge the Collector gave an acknowledg¬ 
ment in writing on the 20th September i910 with 
respect to tho rent now sued for: 

Held, per Fletcher, J.,that tho rent sued for the year 
1313 was barred by limitation, as the case came 
under the Bengal Tenancy Act, and the leases were 
found to have been granted for agricultural purposes. 

Tho Bengal Tenancy Act does not apply to 
leases of agricultural land which are not for agricul¬ 
tural purposes. 

Per Richardson, J.-Vlhere & lease relates to agri¬ 
cultural land ^ut is not a lease for agricultural 


purposes, it is clearly govonu'd by the Ti'ansbu' of 
Ih’operty .\ct. Such a lo!\se can only bo miulo uiuler 
section 107 by a registered iustrunumf. 

Whoiv a lease appears to bi' in substance a 
tomporarv lease gj-anted to n reut-fariin'r or midtlli'- 
man aiul relates to agrii uhural iamls, tiu're is no 
(ju<“stion of any eonllici ln>tween tin* Heng:il 'renunev 
Act and the 'I’l'ansbu'of Pi-o|)(‘i'ty Act or of ajiplying 
any provisitm of the latter .\ct. 

Section 29 of the bimitation .Vet contains a saving 


clause in regard to spi'cial and local laws. 

Whether a lease of agricultural bind is or is not a 
lease for agricultural purposes tho Bengal Tenancy 
Act applit'S, and the [»eriodof limitation a]){)licablo is 
that provided by that Act. C. Hash Bkiiari bAt/ 
Maxhal r. TirA'cKiuiAKi bAi, 797 

- -S..h. Ill, art. 3 859 

Beng-al Tenancy Amendment Act 

(I of 1^07), S 31 ?a'» scope of—Rent, eu. 

huncemenf of--"Prevailing rate," m.'aiiiiig of. 

Per Shiirfuildiii, ./.—The ‘|)rcvailing rate’ is not tho 
average rate of rent of ncighbonring villages 

Where it is founil that there is no prevailing ntte 
in the neighbouring villages, no docroo for enhance, 
ment can be given. 

Where the provisions of section 31 (»i) of tho 
Bengal Tenancy ,Vct are not extendml, the principles 
of the ])rovailing rate cannot be applied. 

Per C’o.re, J. —Where the gr(‘at majority of tho 
roiijat.i are found to j)ay at the rate of Us. 4 and over 
in the noighbf)uring villages: 

Held, that Us. 4 ami over is not a rate at all, 
much less a ]>revailiug rate, unless the artificial con- 
struction contained in section 31 (a) is placed on 
that expression. 

It is not tho intention of the Legislature that 
section 31 (a) should apply in a district to which 
it is not formally extended, however n'nsonable tho 
provisions of that section are. C- Ram Deo Sixoh 
r. Moiieswar Prosad, 21 C. L. .J. -Wd 880 


Betrothal Contract. See Mchammadax 
Law. 


Bombay District Municipal Act (III 
of 1901), s. 167 597 

Bombay Land Revenue Code (Act 
Vof 187^, s. 37 51 

- ss. 65. 66 —Land used 

as <( graveyard and also as a woi.d store Possession 
and user for over 50 year u-ithout paying any 
assessment—Order of ericb’o?i, ■•vhethei legal—Suit 
to set aside order—Limitation .icf (IX of 1008), Sch. 
I, Art. 14. 

The land in dispute was used as a graveyard 
and also for storing wood by the ])laintiffs, who 
had been in undisturbed possession of it 
ever since 18G0 in their own right without paying 
any assessment. In 1007 the District Deputy 
Collector ordered the mamlatdarto cause tho 
building and the wood to be removed forthwith 
from the said land ” and the order was confirmed 
on appeal by tho Commissioner in April 1909. On 
the 22nd February 1910 the plaintiffs sued the 
Secretary of State for India in Council for the 

9 

declaration that they were tho omiers of tho land, 
for a cancellation of the order and for a perma- 
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Br mbay Land Revenue Code— concia. 

nont injunction against the defendant to prevent 
any obstruction being caused to thorn in the 

onjovniont of the property: 

Held, (1) that in view of the long undisturbed 
possession of the plaintiffs the ni*dor of eviction 
was ultrn vires. 

(2) that the suit was not barred by Article 14 
of the Limitation Act. B. I1asulkh.\n r. Skcretary 
OK State, 17 Bom. L. K.r)i3: 3‘J B. 491 4^0 

-- 66 490 

Bombay IVlamlatdars’ Courts Act 
(il of 1906), s. 23 —CoUectory uhefher includes 

District Deimtij Colfcctor—Hi'jh Court's iioicer to 
revise. 

A District Deputy Collector has no authority to 
pass an order under section 23 of tlie Mamlatdars’ 
Courts Act of IPOd 

Where a District Deputy Collector has assumed 
to act judicially, ho will be treated as a Court 
under the superintendence of the High Court 
whoso proceedings can be revised under the extra¬ 
ordinary jurisdiction. B« SoNi’ .lANARnAN' Ki't.- 
KARN'i V. Arjun Barku Kunbi, *7 BoM. L. H. 579 

954 

Bombay IVIatadars Act (VI of 1887), 

S* Death of reprcscuUitive Matador—^'Heir next 
in unccession,'’ hoic determined. 

On the death of a representative Matadar, the heir 
next in succession is ascertained in the first instance 
by reference to the personal law of the parties. B* 
Dahya Khusal V. Bai Biiikui, 17 Bom. L. II. uOL 39 

B. 478 500 

Bombay Prevention of Gambling* 
Act (Bom. Act IV of 1887), ss. 6, 7, 

10 — Evidence ..4c/ (/ of 1872), s. 125— Criminal 
Procedure Code {Act To/1898^, s. 342— Complaint 
on which special warrant issued—Right of accused 
to have it protuced at trial—Extent of privdeged. 
nature of such complaint—Power of Magistrate 
to examine a.s irj/ne«ses persons challanod by Police 
ns accused persons under Gambling Act —Sjiccial 
procedure—General procedure. 

A Magistrate has power to e.xamino as witnesses 
persons arrested and brought before him under 
section 6 (l>). The whole procedure of the Gambling 
Act being a special procedure overrides the gericrnl 
law of i)Pocedure enacted in section 342, Criminal 
Procedure Code, and whenever it is inconsistent 
with it. 

Per Pratt, J. C. {Fawcett, A. J. C. dissenting ).—A 
complaint under section 6 of the Bombay Pre¬ 
vention of Gambling Act stands on the same 
footing as a first information of a cognizable 
offence recorded under section 154, Criminal 
Procedure Code, or complaint of a non-cognizablo 
offence under section 200, Criminal Procedure 
Code, and although it is not a necessary part of 
the evidence for the prosecution, yet it is evidence 
and the accused have a right to call for it, and if 
the warrants aro challenged, their production would 
be necessary. 

Section 125 of the Indian Eridenco Act rests 
upon public policy and it protects the name of a spy 
or secret informant, not the nature of the information 
and it has no application whatever to an informant 
who lays a sworn information and thereby initiates 
criminal proceedings. 


Cl915 

Bombay Pi^evention of Cambllngf 

Act —conchl. 

Per Fawcett, A. .J. C. —The Bombay Act 
requires tin' complaint to be on oath merely 
us nil adtlitionui gimnintee of the truth 
of the complaint. It is not intended to imply 
thar the complaint, is a document on which 
proceedings against any jiersons that may be 
arresteil undei' the warrant are based. These 
proceedings are liaseil on the fact of the arrest of 
the accused and their production before the Magis¬ 
trate and not on the comjdaint which is merely 
the basis of tlie warnint m Inch leads to their arrest 
The rule stated in section 125, Evidence Act, 
is clearly ajiplicable and appropriate in regard to 
gambling eases and. therefore, a ^lagistrate is per¬ 
fectly right in refusing to orilerthe production of the 
comji'aint umler section (5 of the Bombay Act (IV of 
1887). S, LiLAhiiAR Umeh-si e. Emperor, & S. L. U 

;t09 79 

Breach of Trust. See Penal Code, s. 403. 
Buddhist Law-Husband and wife 

— H’l/e’.i inteicst in joint property affected by mortgage 
executed by husband alone—Wife's conduct and nc- 
([It irscence —Esfopjwli 

Where a Buddhist couple jointly owned properties 
but tlie business wa.s carried on by the husband inhis 
name only and he alone mortgaged tlio joint proper¬ 
ties but the wife knew of tho mortgages created by 
him and acquiesced in them from the beginning: 

Held, that the husband had ])ower to bind and did 
bind tho wife’s interest in the mortgaged propert’es. 

Whore the leases of the sites of certain mills were in 
the name of tho husband alone and wherein his business 
transactions he alone appeared as the rice mill owner 
and the wife did not say that she was half owner of 
the mortgaged properties, although she took part in 
the negotiation of a mortgigo: 

We/d, that the wife wasestopped frompleading that 
the mortgage decree})assed against horhusband alone 
did not affect her intei'ost in the mortgaged property 
as she was not a party to the suit. L. Bi Ma Tin 
ME V. Maung Mal'Nq, 8 Bur. L. T. 60 881 

% 

■■ — — living separate —Custody of 

their girl aged seven years Natural guardian—^ 
Guardians and Tra»-d>j Ac/ (17// of 1890), ss. 9, 17 
(1), 19 (b) —Law applicable. 

In a suit b)’ the mother of a Burmese Buddhist girl 
of seven years to recover her from tho custody of her 
father, the plaintiff’s husband, who was living sepa¬ 
rate: 

Held, that the provisions contained in sections 254 
to 257 of theKinwun Mingj-i’s Digest, Volume If, pro¬ 
viding for the custody of children upon divorce of the 
parents, did not apply where, though tho husband 
and wife lived separate, the marriage status continued 
and that as guardianship was not one of the matters 
mentioned in section 13 of the Burma Laws Act, the 
personal law of Buddhists was not applicable. 

Held, also, that according to section 19 (fc) of the 
Guardians and Wards Act, the father was the natural 
guardian of the minor child under the circumstances 
of the case. L- 8. MaTheinMec. Maung Po 
Gywk, SBur L. T.73 890 

--Inheritance — Kea}*er relatives 

exclude more remote — Oreat^gratid^dnughfery whethet* 
can oust her grand-aunts. 


INDIAN CASES, 
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Buddhist Law- coucUi. 

In Buddhist Law the nearer relatives exclude the 
more remote even in the case of inheritance by direct 
descendants. 

An out-of-tilue grand-daujjhtor of a jJi'cdcceased son 
cannot inherit at all in competition with a daughter. 

A widow has no claim to inherit when her husband 
dies without acquiring any vested rights in the 
property, 

A great-gi'anddangliter is not entitletl to inherit 
in the presence of her grand-aunts. Ui B# Mi Kix 
Ml San Mie, 8 Bur. L. T. 51 741 

■ ■ - IVlB.rria.g6 — Imprisonment vf 

husband — Desertion — Dissolution of marriage— 

Right to claim divorce—Right to joint pro^icrfij. 

Under the Buddhist Law there is no authority for 
holding that a man sentenced to imprisonineut is 
tliereby to be deemed to have deserted his wife. 

During the imprisonment of the husband, his wife 
has no right to take a second husband, and if she 
does so, her conduct amounts to desertion and 
adultery, and she cannot claim a divorce by pleading 
the desertion. 

The marriage is not dissolved by the desertion 
but from the day when the first liusband 
on his release from jail demands the joint property 
from her. 

Where the husband treats the marriage ns at 
an end on the ground of his wife’s desertion and 
adultery lie is entitled to all the joint property of 
the parties. L. B, Aung Byu r. Thet Hxin, 8L. 
B. K. 50 


-Monkv whether can enter into 

valid contract. 

A Buddhist monk is incapable of entering into 
a valid contract for his own personal benefit. 

Where, therefore, a Buddhist monk sued 
fjr redemption: 

Held, that he was prohibited by his per¬ 
sonal law from buying, selling or mortgaging land 
and was debarred from suing L)r redemption. U. 
Pa Ba R. U. Tilawka I’. NoA Sawk Kan, U. B 1L 
(1915)11,01 613 

Burden of proof —Accretions—By gradual, 
slow and imperceptible means—Small villages— 
Small river—Largo accretions, if by gradual, .^low 
and imperceptible means 278 

-Ancestral laud, whether liable to attach- 

ment in hands of widow of deceased proprietor 


Bcnami transaction — Consideration, 


payment of 696 

• ■ - Benami ti*ansaction—Ostensible vendee 

paying off debts and making ready cash payment 

97 0 


-Charge created by Hindu widow— 

Necessity, proof of 54 

——--—Common carrier, negligence of 260 

-Criminal intent—Accused 67 

-Demise questioned—Original owner.ship 


and derivative tenure admitt .'d—Nature of procif 

required 38S 

-Gift in favour of one member of family 

—Property treated as joint property 190 


Burden of proof- concld. 

■ ' — —-Inlioritancc—Custom y 

----Legal necessity 926 

--- Marriage — Suit for declaration that 

plaintiff was not wife of defendant—Presumption- 

Diroreed woman continues unmarried uidil proved to 

hare married again. 

The defendant having stated in a criminal case 
that the plaintiff was hi.s wife, tlie plaintiff sued 
for a declaration (hat she was not the wife of the 
defendant; 

Held, that it was for the defendant to prove that 
the plaintiff was married to him. 

Held, also, that in the absence of an objection on 
the part of the defendant that tho onus was wrongly 
placcMl on him by the original Court, the Appeliato 
Court ought not to have shifted if on to flie 
plaintiff. 

In the case of a divorceil woman the presumption 
is that she ctmtinue.s unmarried until jiroved to have 
married again. P. Datlat r. Kiiav, HI 1‘ [, |{ 
1915; S8 P. W. It. 15)15 

Permission to make tanks 
Petition for revocation of patent 


I I 

9C4 

-Right to re-call and cross-o.vaniine pro¬ 
secution witness—Right refused—Prejudice 668 


, . , -Shainilat— Sale — Interpretation of 

salc‘deed — Mi.'irendiity of record — Appeal, second 
Tho burden of proving that the laud was sold to a 
party lies heavilyon that i)arty wliere the land is not 
specifically mentioned in the deed of stile ami cannot 
even bo said to be mentioned by implication. 

A second appeal is competent when tho lower 
Appellate Court is led to a wrong finding through a 
misreading of the record on vital matters. P, 
Mu»A.MMAn Nawaz v. Ghula.m Haider, 75 P. L R* 
1915 157 


■ - Suit on a lost bond—Admission of 
execution—Plea of payment 606 

— ' '■- Suit for possession of math tind 

its jiroperty 724 

Suit on ])romissory note—Written 


contract—Oral agreement—Conditional tidmission 
in pleadings—Objf'crion under tho .section taken for 
first time in Court of Appeal—Pleadings, amend- 
ment of 


-^-——.Surety, evidence about fitness of 

— ()nii.<, shifting of III 

- ■> — ■ Transfer of property or any interest 


therein by debtor insolvent—Fraudulent preference 
—Receiver 128 

Provincial Insolvency Act (III of 


1907), s. 36—Transfe ree to prove good faitli and 

valuable consideration 814 

-Waste land— Melvaram and Kudi- 

roraiii rights—iiyot 634 

- ■' ——. ^Vill- -Custom 


Burmese Buddhist Law — Inheritance — 

Orasa child. 

UndertheBurmese BuddhistLawadaughter no less 
than a son may be an orasa child but there cannot be 
an orasa daughter as well as an orasa son in the 
same family. An orasa danghter’s position is merely 
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Burmese Buddhist Law- coikM. 

prosamptive ai\a is liable to be displaced by au vra^i 
son of competent ago. Lt Bi Mai'No l*o Hman n 

Mauno Tin-, S JIcr. L. T. 140 7 56 

_ — ■—Orasa ilcnfh oj—Yonnyor 

brother, if become.^ orasa— of orasa >’0?)— 
/’(ii/iire to cldim promplhj, effect of — Pre.-iitmpfiou. 
Under the Burmese Buddhist Law if the eldest son 
Inins bis majority and fultils the prescribed con- 
itionsand then dies before his parents, his position 
ns oroaa remains unlilled and the next younger brother 
does not succeed to ;t. 

If the eldest son reaches the ago of manhood 
before his death, the presumption is that he ful- 
lils the prescribed con<litinns as orasu. 

The orn.^a sou must exercise his option of claiming a 
ith share promptly: if he fails to do so, he must bo 
hehl to have nbaniloned the right. Lt Bk Mauno 

Ka Gu V. Ma Hnin Ngwk 706 

Carriers Act (III of I 865)—Common car. 
)icj, linhilitij ofy for losgof goods- -Burden of proof — 
^'eyliyeiice —(inert ion of law or /art — Appenl, second. 

A common carrier in In«lia is liable as an insurer, 
that is, he is resptnisible ff)r the safety <if the goods 
entru.stcd to him in all events, except when loss or 
itijury arises from act of God or King's enemu'S. But 
his liability for loss or injury in re.si)ect of the goods 
carried may be varii'd by contract. 

The burden of proof of absence of negligence is 
upon the common carrier, on thc> theory that the loss 
or damage to the goods is prima facie jjroof of 
negligence. 

In order to find whether the question of negligence 
is a ciuesti«)n <»f law or fact, the rule is that from 
nnv given state of facts the .Judge must saj* whether, 
negligence can legitimately be inferred and the 
Jury, whether it ought to be infen-ed. In other 
words, if the contention is that there is no evidence 
of negligence, the question is one of law; on the 
other hatid, the question whether the evidence is 
sufficient to justify the inference of negligence is 
one of fact. C* Akhii, Ciiaxura Shaha r. India 
Gf.nkral Navigatio.n and Kah.way Co., Ltd., 21 C. 

L. J. GGo 260 

C&USGOf JlCtiOn —.4n*car.< of rent — lic-scitle- 
mcnf, arrears after — I’nasc of action, xrhether sninr 
—Bengal Tenancy Act {VIII of 188.')), s.s 104//, 111 
A —Record of Rights, preparation of, finality of. 

A Vc-settlcment', or new contract of lease, 
contemplates a new obligation and a new contract 
to pay new rent and is not the same cause 
of action ns the rent «hich becomes duo tinder 
the original contract for letting. 

It is not o en to a Court to go behit d the 
Record of Rights to ascertain v\hat, in fact, is the 
true nature of the tenancy between the parties. 

A Record of Rights, prepared during the settle¬ 
ment of Government revenue under the provisions 
of sections 104H and lllA of the Bengal Tenancy 
Act, is conclusive, subject to the right of the 
tenant to bring a suit ns mentioned in section lOHl 
(3) of the Bengal Tenancy Act. C. Bisesiuvak 
RvY r. JUDHISTHIR KaTII 437 

Crnptoi*- Promissory note, sale of_ 

Purchaser bound to make enquiries of executant 

8B7 


tl9l5 

Central Provinces municipal Act 

(XVIII of I88 c#g S. 66 I 5 )—Notice requii- 

inij alteration or demolition —Hcasonahle time — St/irt- 
ing poi nt. 

A notice given by a Municipal Committee requiring 
a ])arty to alter or (hunolish n building i.s bad unless 
given within a reasonable time. 

Wliat is ‘‘reasonable time" is determined accord- 
inf< to the circumstances of the case nnd with 
particular reference to the means and ability of 
the person by whom tlie duty is to be discharged. 

Where a work necessarily spreading over a consider- 
able time is concerned, time should start from its 
inception. N. A bdul Sattar r. Secretary, Muxi* 
ciPAL Committee, 11 N. L. H. 87; IB Cr. L. J. 532 

660 

Central Provinces Tenancy Act(Xl 

of 18^8)« Sk Sd ■ Ejectment—Claim hij s»6- 
tenant to recover compensation for crops - Jurisdiction 
of Civil or Revenue Court. 

'Die nictbfxl by which a tenant gets compensa- 
tion for crops raised by him and reaped by the 
landlord is laid down in section 88 of the Central 
I’rovinoes Tenancy .Vet, which is plainly a section, 
when tlie ejectment is on a ilecrec for arrears of rent, 
in relation to the execution of decrees transferred to 
a Bevenue Offici'r. 

.\n ojectnumt of a tiuiant on l^gal grounds is 
binfling on a sub-tenant, and the sub-tenant is not 
entitled to any nuiiedy not open to the tenant. 
His only valid cause of action is as representative of 
tlie tenant within the meaning of section 47 of the 
Civil Proeedure C«>de. N« Gopal Das v. RaMI'SA, 

II N. L R. IC.") b36 

Certificate —Succession—Pat(*nt error of proce¬ 
dure— Interference in revision—Suit on promissory 
note Hssig^ned by undivided son—Succession certi¬ 
ficate, whetluu’ necessary—Question of want of 
certificate raise«l for the first time in appeal— 
Appellate Court’s fluty to give plaintiff an oppor¬ 
tunity of producing certificate 234 

ChargfCi 8»’c Cri-MIXal Procedure Code, s. 225. 

Charter Act (24 & 25 Vic, c 104), s. 

13 846 

--s 15 109 

Cheating’. See Pexao Code, s. 415. 

Chota Nagpur Encumbered Es¬ 
tates Act tVI of I 876), S 4. 3, 12, 32 

—Manager, order of, effect of~Civil Courts, jurisdic¬ 
tion of, while estate held hij Revenue Authorities — 
Interest, accumulation of, renlerinj estate insolvent 
— Deputy Cominission''rs work — Manager, power of, 
to render interest on original debt. 

\\ hen* the Manager of an encumbered estate is the 
principal necessary party and there is no allegation 
that he, in making tlio order he did in pursuance of 
the Chota Xairpur Kneumbered Estates Act, was not 
actiner bona fide: 

Held, that section 22 of the Act will alone bar the 
suit. 

It is clear from the provisions of sections 3 and 12 
and oth'T sections of the Act that doring the time 
that nu estate is held by the Revenue Authorities 
Milder the Act, a Civil Court has no jurisdiction 
to interfere on a suit trought by the creditors. The 
cnulitors have their remedy against anv order of 
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Chota Nag'pur Encumbered Es¬ 
tates Act —conoid. 

the Maunder before the Deputy Commissioner ami 
the Ctnniuissioner. 

AYhere ^ho Manager fnuls that the aeeunuilnii»)n of 
iuteropt, whether under a Civil Court deeivo or under 
any other kind of debt, would render the estate 
insolvent, he must at once gt>t the Deputy 
Commissioner to release the estate. 

If, theivfore, the Manager does not possess the 
power to I'edueo the interest on the original debt 
as eontmetod, the operation of the Act wouhl not only 
fi'e(|ueutly but in every case prove infruetuous. C« 
HiRANAND OJHA r. SaTISH ClIAXl'UA IloY ^20 

--ss. 12, 22 420 

Chur land Joniu'iJ in led of rivci—Coiiscitt dvaec, 
natuiv of, hoiv far hindiiuj—Coitsrnf decree and com¬ 
promise, cuinimred—Contract of parties, nature of— 
Head of famihj, decree ayainst, how far biiidimj — 
Jhjp drawn for u different purpose, hote far affects 
ritjhts of property —tiHrrej/ »uoj» <f«(i thak »u»p dis- 
tingnished Submerged lands, possession of, presump¬ 
tion of —Limitation—Adverse possession—Const rue- 
live possession docs not apply to a xerong-doer. 

A consetit decree is just as binding on the parties 
thereto as a doerco after a contentious trial. 

A consent decree cannot have greater validity 
than the compromise itself. 

A consent order is only an order of the Court 
carrying out the agreement between the parties. 

A contract of the parties is not the less a 
contract and subject to the incidents of a contnict, 
because there is superadded the command of the 
Judge. 

A decree obtained against the head of a family in 
a suit to which the other members arc tmt i)urties 
may be operative against the latter under certain 
circumstances; but this principle clearly does not 
apply unless it is shown that the matter was one in 
, which the member sued was entitled to ri'presont the 

wlioh* fainilv. 

% 

The rights of property as betwoiui two |)arties 
cannot be affected by a inaj) drawn for a different 
jmrposo, a purpose not ixdevant to tlio subject (»f 
the dispute between them. 

Although the survey officers have at their disposal 
means of more accurate measurement than the i'uik 
officers have, yet no hard and fast rule can be laid 
down that a survey map is more reliahh* than a thak 
map. The true i)rinciple is that the map which 
more clearly agrees with the local land-marks, is tlie 
one that should bo followed. 

The rightful owners must he deemed isk law to 
have been in possession of the submerged lands 
during the period of diluvion, tho only jkoint for 
investigjitioii in such cases is tho period of time wlien 
the lauds re-appeared and bocaino lit for occupation. 

Where it is found that the possession of the defend¬ 
ants, after re-formation of the disputed lands, has not 
extended over the statutory period, the claim of the 
plaintiffs is not barred by liinitutioii in respect of 
lands which lie within the thak boundaries of tho 
ch urs. 

The theory of constructive ptissessiou is n))plicd 
finly in favour of a rightful owner ankl is not e.xtended 
in favour of a wrong-doer whose possession is treated 
as confined to land of which he is actually in 
possession. C, Amirta Sunpari v. Sherajl'dpix 
AHAMF.n, 19 C. W. N. 565 1 56 


Civil Pfocedure Code (Act XIV of 
1882), s. 373 24 


■ S« 375 —Adjuslment if 
suit — Interpretation—Agreement not to execute decree 
prerious to decree, effect of. 

An agreement not to oxeente a decree, if effect is 
sckuglit to ho given to such agreement in execution 
proceedings, must he a ilaiksactionbetween tlie parlies 
snbse<pient to the deerec* and not one whieli would 
make the iloerce itself void as being in its contra¬ 
vention. 

The words‘adjustment of a suit’ in section 670 
Civil Pi-ocedurc Code, rebr not onlv to tho 
form in which the decree is to he ihawn up hut 
alsotho manner in wiiieh tlie rights of the ])arties 
arc to be eiiforeed in the exeeutioii ikioceedings or 
that. suit. 'J’heroforo, under seefion {)! of the of 
the Kvidenco Act, lui extraneous evidence, oi-al 
documentary, regarding the terms of the eoinproinise 
is admissible in that suit ami its exeeulion proceodinirs. 
Nt lluKAM Cham) r. Kapha Kis.\n Ii x. j,. p. 1,9"' 

838 


-- S> 58? — -ii>j>lleatiuii fur 

reslitnfioii —Iterersiiiij decree, uhelhei euiituins direc¬ 
tion to rcstiirc any benejit rereiveil—Ciril Prueedme 
Code (.\ct I’ of IPUh^, s. 114, xeope of. 


Applieathms made to olHaiti restitution under 
sectioji 563 of the (h'vil Procedure Code. IIS'-2, are j»ro. 
feedings in exk'ention of iho appellate decree, wliieh 
the sueees^ful party has the riglit to fi-eat as 
eontaining a daectinn to the otln i- party to restore 
whatever benefit the latter has derived tliromdi 
execution nmler the reversed dcereiv 

A decree for restitution jkUBsed in favour of a 
person in 1937 cannot he deemed to have ceased to 
exist in 19i 9 and can be executed whether an order 
of the lirst Court directing such restitution has been 
passed <»r not. 

Section 144 of the new Civil Procedure Code docs 
m)t apply to deeives passed before the Code came 
into force. M. Mfxicii’At. CouNi it,, Ki mpakoxam 
c. Sapagopachaiuar 3fcO 

-SS 324,626,629- 

Review of judijment—'Strict proof’, meaning of— 
Objections- Projicr safeyua rds--Formaliti-.>i~.Suffi- 
eiency of proof—Appellate Court's jurisdiction. 


Jenkins, C. J. — Strict proot means anything 
xvhieh may servo directly or indirectly to convince 
a Court and has been brought before the Court in 
legal form and in comjilianee ivith the law of evi¬ 
dence. It is the formality which is jirescribed and 
not the result that is described. 

Section 629 of the ( ode of Civil Proeeilure, 
Act AIV of 1882, limits the grounds on which 
objections may bo taken to the admission of a 
review; an objection may be taken when the 
admission has been in contravention of the pro¬ 
visions of section 624, that is to say, it lias 
been made to a tribunal that has no ])owor to 
gnint it. 

Without proper safeguards, tho Court of first 
instance is, the proper Court to determine whether 
or not there should bo a review, but before a review 
is granted those safeguards must be observed. 

Per M'oodriiffe, ./.—The term ‘strict’, Order 
XLV'll, rule 2 (i»), refers to formalities, such 
as issue of notice?, taking of evidence on oath 
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Civil Procedure Code—^ 1882 )—ooncui. Civil Procedure Code—(1908)—contci. 

or affirmation,legal proof of ilocuineuts, cross-examin- from a party, naturo of—No issue raised or tried— 

ation, and so forth. If such legal evidence be want- No bar—Co-defondants 464 

ing objection may be made in appeal under Order__ 11,0. II 9 r. 2— 

XLVII, rule 7. which does not refer to the weight j»(Vn-nVA-Rvll>i-iulsh,nent of relicf^lielief 

or sufficiency of the evidence. If the legal formalities cloiincd but not grnufpd — Direction to file separate 

aiv observed it is no objection that the ]irobati\e -f—ohjerfinns to attachment and sale of 

force of evidence legally taken appears to be different immoceahle property rejected summarily—Suit for 

to the Appellate Court from what it appeared to recocery of })roj)erfy sold—Limitation Act {IX of 

the Court granting review. V.mj, Sch. I, Arts. \U. 

“Strict proof” means proof according to the expressly declares (lightly 

formalities of law. It does not refer to sufficiency of jir wrongly) that it is not competent in a particular 

jiroofin securing a particular conviction. suit to grant a specific relief claimed therein and 

Whether the proof is according to law or not is directs the ])laintiff to take seimnite proceedings to 

within the jurisrliction of the Appellate Court to jxchieic his puniose, his subsofiuent suit to get that 

determine, but the question of sufficiency of ovidence neither barred bv the rule of res judicata 

is for the Court admitting the review^^ C. Auki. ,inder section 11 nor bv rule 2 of Order II of the Code 
Kuosdkar r. Mohkndu.k Lal, IJ C . W . N. 804; 4- C. pmeedure, IDOS. 

Article 11 of Schedule I of Act IX of 1908 does 
-SS. 626, 629 282 not applv where objections to the .‘^alo of the 

Civil Procedure Code (Act V of r'lyt,'-' -re-n„t invosUVute.l but .u-e summari^ly 

1908), SS. 2 (2), 36, 47-B<Tr«-.‘jr„«f,s 'f,, Exeentmar C..nrt, au<l a smt for re- 

’ I ^ / /fc 7 j- • • covorv of the property tlius sold in execu- 

tn cttnlntversu . incnnifft/ of—Orders dii>mtsi^iinj ap- .. ^ i ^ • x* • 

r I i' 1 tionot a docroo can be broujrnt at any time within 

plication to sue in forma tiaupons and aworduto day . . , s - * . - - ^ xi 4 /xi i 

' . , ,, . 4 I jL . . j • / 12 years under Article 144 of the Act from tbo date 

costs, tchelher amount to decrees and are appeal- " 1 • 1 xi x* 1 ^ .... 

oil winch the cause of action accrued. P. JlUHAM- 

Tho'tcrm ' inutUTS in coulruvoi-sy' in section 2 (2) i'''',’ '■ >’■ >' I"!®! 

of the Code of Civil Vmcedure, 1908 must not be ' ‘ ... i i ii •• *7 _ 

understood as relating solelv to the merits of a case. " S» * • 

It would cover unv question relating to the character i»iit Jor resumpliou of rent-Jree yrant-Land found 

and status of the party suing, to the jurisdic ' re.s«m(d,?e_^uj or rcrauue not 

tion of the Court, to the maintainahilitv of P>-ovmons ry s. i5., Agra Tenancy Act {II of 1901), 

a suit and to other matters preliminary, Which 'wt ytven effect to-I resh suit to assess rent, ij barred 

necessitate an adjudication before a suit is cmiuired . J*ybcata. 

into, in fact all (questions concerning a pending suit. It resumption of a rent-free gi’an was 

does not, however, include an order passed on an appli- brought and di.«missed on the ground that the land 

cation preliminarv to tlie institution of the suit itself, "“snob resumable. In that suit, rent or ravenuo 

siiehasauapplica'tionforleave tosue, and proeeedincs assessed as required by section 153 of the 

jiassed in execution in regard to such orders ns uell as 'lonaiicy Act, II of 1901. A fresh suit was brought 

orders granting day costs are not appealable us the}’ f > assess rent and it was pleaded (l)thft it was 

do not come within the seojie of section 47, Civil judicata under section 11, Civii Procedure Code, (2) 

Procedure Code, althou »h such orders can he barred under Order II, rule 2: 

executed under section 36, Civil Procedure Code the contentions, tlmt the suit was 

Wl. Ankai.a Vknkata Kf.ddy r. Mancuai,\ Vfv. Jaamtuinable. U. P. B. R. Ui)Al Ra.m r. CoViiT 

KATA Reddy, 2 b. W. 519; 17 M. L. T.-447 393 ''ards, Ahuarh 

' JI,0»XXXilf 

I 5—.Sm'f for possession — Plea of insanity — Decree — 
Suit for declaration that decree not binding —Res 
judicata. 

The defendant sued the plaintiff for the possessiouof 
certain projiorty, the subject-matter of a sale-deei exe¬ 
cuted by the plaintiff. The plaintiff pleaded that he 
Avas of weak intellect and that advantage had been 
taken ■jf him and that he hud not received the con- 
sidcrutioii. The Court found against the plaintiff and 
decreed the defendant’s suit. The plaintiff then 
brought the present suit to have it declared that 
the decree in the former suit was not binding on him 
as he, being of nusound mind, hud not been properly 
represented: 

Held, that the plaintiff, not liaving been adjudged 
a person of unsound mind at the time of tlie previous 
suit, Avas a party to that litigation, and Avas bound 
by the result. A. Bisurup r. Nil Kanth, 13 A. b. 
J. 562 595 

-^-s. II, Expi. ly- 

bet-iijf, claim of, not put foi'ward—Subsequent suit for 
that unwnd, uluthcr t.i/Tfd—Res judicata. 


-“ -—— Si Q-Si)€cific Relief Act 

(/ of 1877^ s. 42 —Suit for declaration to post of 
Hoiuirary Secretaryship to an association, maintawi- 
ability of. 

Where tho plaintiff sues for a declaration that he is 
the Honorary Secretary to an association and that a 
resolution passed at a meeting of the association dis¬ 
missing him from tho secretaryship is null and void: 

Held, that he is bound to satisfy the Court that the 
suit is one concerning the right to an office within the 
meaning of section 9 of the Civil Procedure Code, 
and also that Avhat he is enforcing in the suit is his 
right to a certain ‘legal character’ within the 
meaning of section 42 of the Specific Relief Act. 

Where the plaintiff’s services to an association are 
voluntary and gratuitous and where there is no 
question of any contract betiA’cen him and its Board 
of Trustees, the CiAil Court has no jurisdiction to enter¬ 
tain tho suit. A« Mauaraj Naraix Sheopuki y 
SiiASHi Shekharksuwak Roa’, 13 A. L. J. 455- 37 A 

313 _ . . ’53 

S. I I—Title derived 
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Civil Procedure Code-U'jos) — COllti,! 

A ilefoiulunt ulio can cluiiii set-off is not boiiml 
to put forward his claim in answer to tho suit jij^inst 
him, and his failure cannot take away his ri^ht to sue 
for the amount subsequently. Ma Pkhi Aiyak r. 
SUBUARAYAU, 28 M. L. J. 513 c4 


--SS. 24(1) ^b), 148 

Ruleii of Practice, v. IGIA- Tran:fini.<^iun of 
(Jccrec for cxvi'uiio)) bij one Court to another — 
Transmission, of that decree to another Court—Xo 
steps taken for si.v months to execute decree — Proceed¬ 
ings thereafter, ivhcfhcr eoid. 

Wheix* a public nthcer is directed by a Statute to 
perform a duty within a .specitied time, the provisions 
as to time are only directory. In considering whether 
a Statute is impenttive, a balance may be struck 
between the inconvenience of rigidly adhering to, 
and the ineouvouieuce of sometimes departing froju, 
its terms. 

In dociiling wlietlier a rule is mandatory or 
directory, the }>ossibility of justice suffering from a 
t«)o rigid application of tho time limit should be 
taken into account. 


A Court has umler section 24, clause (1) (h) of the 
Civil Pixicedure Code, power to withdraw to its own 
file a transmitted o.vecutiou proceeding and to 
dispose of it. 

An omission to take within six months steps to 
execute a transmitted decree does not render the 
proceedings taken after six months infructuous and 
void ah initio. Tii such cases time is not of the 
essence of the stipulation. 

llule 161A of the Civil Rules of Practice, Madras, 
is a rule, of convenience issued by the High Court 
with the object of inducing decree-holders to take 
early steps to execute the decree. It is directory in 
its natuj'e, and not mandatory. IVI. VKi.rnAPi’A 
ClIETTIAK r SUHRAHMAXIYAM ClIKTTY, 29 M. b. J. 172 

I 19 

-SS. 36, 47 393 


--; —- SS.47, 151,0.xxr, 

r. 16 —Application for exeeiition hy tran.-<feree of 
decree—Xolice t» parties—Decree set aside — E.iern- 
tion—Procedure not given. 

An c.i'decree obtaincil in a mortgage suit 
was tniusferred but tho transferee neither got his 
name substituted iu the place of tho decree-holder 
nor was any notice under Order XXI, rule IG of 
tlic Civil Pi*ocedurc Code, served either iquin the 
decree-holder or upoji tho judgment-debtor. Tho 
jitdgmont-debtor applied to set aside tho c.c paric 
decree making o)dy the decree-holder party to it. 
Tho decree-holdor failed to appear and the ex parte 
decree was set aside. The transferee of tho decree 
thereafter applied for execution: 

Held, that the trunsferec could not proceed with 
tho execution before tho order setting aside tho 
eji parte decree was set asidej 

that the Court could not set aside the tnxler 
setting aside the f.i:decix*e under section 151, 
Civil Procedure Code. C* JioN'oMAr.i JJa'nikya e. 
Joy KuiiAii-H aiuva • • • 673 

— - ~ SS. 47. 73, O. XXi; 

r. 52 —Decree obtained by fraud or collusion, ques¬ 
tion of, u'hether relates to execution of decree—' 
Attachment, whether gives any priority—Rateable 
ifigtributivn. 


Civil Procedure Code* (inos) —contd. 

The (juestion whether a decree was obtained hv fraud 
or eollii.siou is not one whieli relates to the o.xecu- 
tion of tho ileeroe and can only he raised l»y a separate 
suit. 

Sectioii 73 of the ('i\il Prueedure Code applies 
where a judgment-creditor makes aitjilication in tlu’ 
l>reserihed foi-m under Ordoj- X,\l, iiile 10, ChAil 
i’roceilure Code, ti* the Court Ity which assets of the 
juilgmout-dohtoi' nix' held, for the execution of Ins 
decree before the receipt of those assets hv the Court. 

Au a])]ilicant for execution of his decree d<jes not 
acquire any priority hy virtue of liis attachtiieiit and 
tho fund in I ourt ijiust hi* ilistributod on tho 
principle followed hy the Court in the administration 
of the assets of a deceased person nr an in.soivent, 
that Is, niteably amongst the creditors n ho have 
imt iu claims thereto. IVI. Si’ikkkna Katu.m r. 
.Miuammai) Aiau'L Aziz, 38 .M. 221 239 

- S. 47 — Kxecniion nj 

decree — Sale- -Minor indoic broiight tm record ns 
legal representative of her deceased husband, Judg- 
inent-deifor—Court kept in ignorance of minority of 
widow —.l/j earlier anil higher hi<l ior same property 
in another .'iuif concealed —Sale void—Suit for decln- 
ralion competent letthont reyard to s. 47— Fraud- 
Limitation Act (IX of \90H), Sell. I, Arts. 12, \{](j 
applicability of. 

In a suit for a declaration that tlic sale in execution 
of a decree was not binding on the plaintiff, tho main 
objection to the sale was that at the time wlien tho 
plaintiff and the 2nd defendant, the co-widow, were 
brought on tho record as the legal representatives 
i)f tho jiulgment-«lebtoj-, tlieir deceased husband, and 
at the date of the sale, the ]ilainti(T was a minor, 
while tho other widow, the 2nd defendant, hud 
ceased to have any interest in the estate of her 
deceased husband. 'J’he plaintiff was admittedlv 
inqileaded as a major, though the 1st defendant- 
decree-holder and the 3rd defendant, t))e auction- 
purehaser, both knew that she was a niinoi*. The 
Court was wilfully ke])t iu iguoranee of the fact of 
the plaintiff'.s minority and of the offer of the Court- 
aiiction-purchasor in another sail (ihe decree in 
which was simultaneously evecuted) of three times 
the purehase-iiioncy for wliicli it was ultimately 
knook(‘d ilown; 

Held, that the plaintiff', who had no guardian ad 
litem at all, had not been a party to the suit, and that 
she was entitled to bring the present suit to declare 
it ns not binding on her without regard to the provi¬ 
sions of section 47, Civil Procedure Code; 

that the plaintiff not having: been a party to tho 
suit and not having been sufficiently represented 
by any one who was a party, inasmuch as tho other 
widow also ha<l ceased to have any interest in tho 
estate, the sale was not binding on the iduinliff, and 
did not retiuire to be set usidej 

that the plaintiff was entitled lo a decree, as Um 
Court-auction sale was brotighi, about by the fraud 
of the decree-holder and Court-ffuction-piirchaser;’ 

■ that the declaratory Suit haviiig'hctn broftghtwklun 
three yearis of tho plaintiff’s attainm'onfof majority 
wiis not barred, Articles IGGundl2 of the limitation 
Act being alike inapplicable. IVI. PAsl'makti Payi. 
DANNA V. Ga.n-ti Laksii.minarasa.mma, 28 L. J. 525 * 
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Civil Procedure Codc-(i908) —contd. 

__ss. 47. 65, O. XXI, 

r. 9^ — xide —CVoir/a’/^ interest —*-lur. 
iion-pnrchosei', assignee vf — Titfc, acquisition of — 
Partitiun, right of—Limitation Art {IX of 1908), 
Sch. I, Art. 1-U, applicahilitg of—Adverse possession 
_ Co-oirnci'^s 

An ussjgrnee of tljc intorost of u dccrce-liohler- 
purchasor of his iud<;ment.debtor's n<:ht in a joint 
projicrty, acquires title timler section 05 and Order 
XXI, rule 94, of the Civil Procedure Code and as 
such is entitled to hrinp a suit for partition ajrainst 
the judf^iuent-debtor and his other co.'>\vners 
without obtaisdng atij formal delivery of possession 
ana his suit is not barred by section 17 of the 
Civil Procedure Code. 

A purchaser at a Court sale in order tf) obtain 
possession of the i)roperty purchased may seek f(*r 
such possession as he can obtain under the 
Civil Procedure Code or may ignore the provisitma 
of the Code and stand upon his "en(*ral rights of 
prosecuting his claim by instituting a suit. 

Article 144 of Schedule I of the Limitation Act 
applies to a suit for partition between tenants-in- 
common, although a tenant has uc(pure<l his rights 
by purchase at a Court auction. 

In such a suit there can be no questii>n of adverse 
possession, because the jjossession of one co-tenant is 
the possession oi all persons entitled as tenants-in- 
comiuon. IVI* Uass.v.v Ammal Him r. Ismail .\1oi- 
i>KEX, 28 M. L. J. 642; (1915) M. W. X. 414 €,75 

--—SS. 47 , 73, 104 — 

Moiiguge-decree making judgme\t^dehtor }>cysonolhj 
liable for deficiency—Sale of other prujierties belong¬ 
ing to him —.4pj»b'cah‘o» by decrce-htdders for rate¬ 
able diotnbution — Order, irhether appealable — Exe- 
rutinn application praying for sperife reliefs—No 
final aiders ptissed—Madras Civil Rales of Practice, 

r. 167. 

A party to whom a right of appeal is given, if lie 
conies under section 47 of the Code of Civil Pro¬ 
cedure, should not be deprived of it unless the Civil 
Procedure Code expressly denies it to him. 

Orders passed under section 73 of the Code of Civil 
Procedure are appealable if they affect parties to 
the suit especially when the appeal i.s by the judg¬ 
ment-debtor who cannot avail himself of the right of 
suit given by clause (2) of section 73. 

Mortgage decrees which provide for recovei 7 of 
the dehcieucy of the doci*eo after sale of hypotheca 
from the person and other properties of the mort¬ 
gagor, are decrees 'for the pnyinent 0 ///loiiey” within 
the meaning of section 73 of iho Code and entitle tho 
mortgagee to apply for ruteublo distribution under 
that section. 

E.xecutmn applications praying for specilic reliefs 
which were all granted several year*j before assets 
were realised and on which no further reliefs could 
1)0 asked or granted, are still on the file and 
undisposed of if no final orders have been passed 
liking them off the fi!o of ponding applications. 

EuId 107 of tho Civil Eulca of Preetico, Madras, con- 
lemplatos final order? being passed by thp Coxu-t on 
a petition after tho sale has been confirmed. 

An objection that tho decrees passed arc not in 
accordance with law, cannot be mised in execution 
procoedings WI. Venkatavbbvmal v. Yexk\t\ 
lUuDi, 1^15) M. W. X. 334; i7 M. L. T. 427; 29 M. 
J. 06 ■ 


Civil Procedure Code—(1908)—contd. 

-s. 47 (2) 905 

--^^5.48 237 

— - --S- 48 — Mortgage-decree 

making mortgagor ''personally liable for balance due 
under the decree" after sale of mortgaged property, 
ichether a decree for "jiayment of money" oh a certain 
datc—Tivelre years to he calculated from date oj 
decree or from date u'hen sale-proceeds prove insuffi¬ 
cient to satisfy decree—Decree against estate managed 
by Court of Wards—Decree not transferred to Col¬ 
lector for execution — Mortgagee, ichether entitled lo 
■ benefit of c.rclnsion of period of management by Court 
"f Wards. 

A mortgage decree directing that the “defendants 
Ix' personally liable for any balance not obtained by 
such sale,” is not a decree for payment of money 
on a certain date within the meaning of clause (1) 
(6) of section 48 of the Code of Civil Procedure, and 
the period of twelve years under that section must 
bo calculated from the date of the decree, and not 
from the date when the sulo-procced.s of the mort¬ 
gaged property prove iusntficient to satisfy the 
decree and the balance is ascertained. 

A mortgagee holding a decree against an estate 
under tlie manatrement of a Court of Wards is not 
entitled to the benefit of exclusion of the period of 
management by the Court of Wards, when the decree 
itself was not tmnsferrod to the Collector for 
execution. WI. Venkata Pkrcmal r. Prayag 

Dossjee 556 

— --— - 5 , 54 —Dxeeutivn rejerred 

to Collector—Application to Civil Com t to expedite 
execution, ivhcther execution application—Potcer of 
Court to control Collector's proceedings. 

An application to a Civil Court to expedite and 
authorize the Collector to revive and continue old 
execution proceedings referred to him for execution 
^ a t Court and still pending before him, is not 

an application for execution and tho bur of limitation 
does not apply to it. 

A Civil Court is competent to entertain such an 
ajiplication as it lias a right of eonirol over the 
Collector’s ))roceedings in' execution. S. Harvk 
Khan Kahim Khan v. Tkju.mal Pariomal, 8 S. L. R- 
335 58 

- — s. 60(l)(n) 578 

--b. 63 21 

— --6*^, 73- Execution 

proceedings — De- ree-holders of different Courts attach¬ 
ing in execution same property, right of, to rateable 
distribution—Court oj highest grade—Tiunsfer of 
decree. 

Under section 63 and 73, Civil Procedure Code, all 
the holders of money-decrees who 1 avo attached the 
prepcrly of tlieir judg^ieut-debtor in execution in 
several Courts before the actual receipt of the assets 
by the Court of the highest grade, are entitled to 
share in tho rateable distribution on application to 
suoh Court without getting thoii' decrees transferred 
to it. Li B. Ma HtA v. Maung Gyi 21 

-S. 65 976 

-— s. 66 716, 787 

- —— 5 ^ 0 ^—Bouami purchase 

Purchase by one oj the decree-holders—Suit by 
other deeree-lwUler against hUiVkaser, /naitUain* 
ability of. 


Vol XXIX] GENERAL 

Civil Procedure Code—(lOos) —contd. 

In execution of n simple money-decree held 
by two persons jointly, a certain zciujudari property 
of the judgment-debtor was puD up to sale and was 
with the permission of the Court purchased by 
one of the decree-holders in >902. Thepurohasor 
was put in formal possession of the property in 
1903 . In 9 >3, the other decree-holder brought 
u suit against the purchaser and claim'd possession 
of a share in the property, alleging that in 
accordance with an oral agreement tlio purchase 
was for tho bonent of both the decree-holders: 

Held, that the suit w’as barnul by the provisions 
of section fi6 of the Code of Civil Procedure. A 

SALtR r. Moh.an Lal 447 




Vo 


St 

INDEX. hS" c'** 
civil Procedure Cod^C^lcps) —contd. 


10 :^; 




S/73, O. XXXVIII, 

!*• 2—J/o«ci/ pn'xd iof spoeijir purpns^’, if availablr 
fo)‘ other creditors under $. 73—J/oncji paid on arrest 
hifore jiidymcnI—Dthcr dccree-holdcrii, rhjht of, far 
ratcnhlc distribution. 

Where certain money was deposiioil in Court 
Order XXX\' HI. rule 2, on tlm arrest of the dofondniit 
before judement: 

Held, that a lien was created on it in favour of tho 
plaintiff from the time it was d<‘pnsited and tlmt any 
other creditors could not claim rateable divStribution 
the same, ns it was money jiaid for a speeitio purpose. 
U. B. Do.st Mahomed r. Subkamaman Chettv, H 
Bur. L. T. 22 7 »4 


. .§• 66— Purchase in Court 

auction as benainidar—.Ij/rfeiuent by purchaser to 
e,r€cute snle^decd in favour of plaintiff—Suit, n'hether 
niaintainable. 

A suit for execution of a sale-deed and for recovery 
of possession on the ground that the defendant’s 
father purchased tho suit properties as benamidar for 
the plaintiff, falls within tlie scope of section (JO of tho 
Civil ProccdureCodo and is barred. IVIa Subramniam 
PlLLAl r. Gopalarama SUBRAMAN'IA 138 

--S. 70 — U. P» Government 

Rules under section 70, it. 30 3', 32— Execution — 
Potcer of Assistant Collector to order pro.«eeMtio»— 
Jurisdiction—Penal Code (/let XLV of 1860j, s. 182. 
An Assistant Collector has no powers of either 
Civil, Revenue or Criminal Court while receiving an 
application under rule 30 of the rules framed by the 
U. I*. Government under sections (58 and 70 of the 
Code of Civil Procedure, 1908. Hence if an offence 
as defined in section 182 of the Penal Code is com¬ 
mitted in tho coarse of making the application under 
the above rule, tho Assistant Collector has no juris¬ 
diction to order prosecution. A Bhajax Tewari r. 
Emperor, 13 A. L. J. 479; 37 A. 334; 16 Cr. L. J. 457 

89 

-Sa7 3 21,231, 

239 

-s. 73, O. XXI, rr. 

52.63, O. XXXVIII. rr. 5, lO-Attach. 

went before judgment, effect of • Decree-holder, tf ob¬ 
tains priority—Other creditors, right of—Declaratory 
suit, whether maintaiTiable. 

Ant attachment before judgment confers no right 
on the party who obtains the order of attachment. 

Certain property of a perishable nature Avas 
attached before judgment by tho defendant and 
tho property was sold and the proceeds deposited 
in Court The plaintiffs also obtained a decree 
against the same party and applied for e.xecution 
by attachment of the money in Court and obtained 
an order of payment. On tho defendant taking 
objection, the order was cancelled. The plaintiffs 
then sued for a declaration that they were entitled 
to tho amount of their decree out of the proceeds 
deposited in Court: 

Held, (1) that the priority of attachment gave no 
priority of title to the defendants who could not, 
therefore, object to the money being paid to tho 
jtlaintiffs: 

(2j that tho plaintiffs were entitled to maintain tho 
suit, Bisheshar Das v. Ambika Pershad, 13 A, 
h. J' 732 622 


— . - ■ ■ ■ ■ — — ■ S 83 —Alien enemy, suit 

against—ProiH'i ty uf isuch enemy, hoxe far arailable 
in exeenfiou. 

Tho plaimifY sued tho dofiMidants, a (lormau 
Corporation, for an account. On tlio outbreak of 
ho&tilitio.s between England and Gonnany in August 
1914, tlie tpiestion arose whether the ])iainrlff coidd 
continue tlie suit during tho Mar: 

Held, that an alien being ammiahlo to all local laws 
in consideration of tho protection he onjoved while 
residing in a foreign territory, there was no reason 
why he should not bo siumI or jirocoi’ded against 
in the Courtof India and tlmt the dooreo 
against an alien enemy would be (dTective against 
his jiroperty subject to any rights of the t 'rown. 
?, HU.SSEIXI X.w’ijoo r. .Messrs. Werhebs, 8 S, L. 
R. 320 22 

-S. 92 840 

--S 92, scope of rediefi 

under—Jfu/uvd/i', appointment of, by founder— 
Mutiralli, when and how can ro.sign mutivnlliship — 
Appointment by founder, how far affects original 
deed of wakf 423 

--s. 100 892 

-- '' --SS. 102, I 15— StfcoMcl 

appeal, maintainability of—Orders passed in c.vecu- 
tion of dccre^f — Revision, erroneous view of law if 
ground for 

Section 102, Civil Procedure Code, applies no less 
to orders passed in execution than to a decree 
itself. 

An erroneous view of the law would not justify 
interference under section J 1.5 of tho Civil Procedure 
Code. N. Maxya v. Diwakar 740 

-s. '0^ 231 

— -- S. 105 (2)— Res judicata 

—Estopp I —Test Burden of proof—Demise question¬ 
ed—Original ownership and derivative tenure 
admitted—Nature of proof required—Evidence Act 
I i 0 / 1872), s. 90, jiresuynption in, whether applicable 
to copies—Arrears of rent, stale claim f w—Interest 
rate of, allowable— Interest, when allowable on aiTears 
of rent —Enhanced Government revenue, whether pay¬ 
able by mortgagor or mortgagee. 

Section 105, clause (2), Civil Procedure Code, only 
prevents a party from agitating in an appeal a ques¬ 
tion which he could have objected to in the appeal 
against an order. The test is not whether a decision 
has been given upon the points raised in the appeal 
against the order, but wlietlier tlie party has availed 
himself of the appropriate remedy of appealing against 
the order. 


102^ 


INDIAN CASKS. 


l1915 


Civil Procedure Code—(if«^s)-couta. 

AVhere the question ir? nsto whether certain proper¬ 
ty had been dotnised on kunom to the defendants’ pre- 
dccessors-in-titlc, and the property is conceded to have 
belonged originally to certain persons, others being 
recorded ns holding under tlieni, very little evidence 
regar«ling ilie aornal letting relied upon will suHice to 
shift the l)tirden of ])roving title to the defendants. 

Where tin* title of tlte ])huntift' is admitte«l and the 
defendants are shown to liave cotne into possession as 
mortgagees under the plaintiff, (Niuris will not demanil 
sneli strict proof of the niortgage .sued on as where the 
title is denied and possession is not shown to have 
b»‘en unilcr the owners. 

The presum])tion containe.i in section 90, Indian 
Kvidonce Act, a))plios not only to original tlocnnients, 
but also to copies thereof. 

The rate of intcrc.st allowable f)n a stale claim f<n* 
arrears of rout is only G percent. 

In the absence of any specific contract to pay 
interest, or even a period fixed f('r payment, and in 
the ahsonce t>f any demand for the same, no interest is 
claimablo t>n arrears of rent. 

It is the mortgagee in possession atid not the mort¬ 
gagor that is liable to pay the enhancetl Government 
revenue. IVlm X.Axr r. Kant.xn Asiita MooRTHf, 

2 L. W. ooy 386 

-S. I 10 759 

-- s. I 10— Privij Council 

tii>penl-^.[ppc(il di’jfj/tjjija'd/or tlcfaulf hy Ilhjh Court 
— Decree nffirmimj decree of Court helov. 

A decree of the Uigli Court dismissing an appeal 
for default of prosecution is a decree affirming the 
decision of the Court below within the meaning of 
section 110 of the Civil Procedure Code. A. Ram 
Karan r. MADurKAR Prasai*, i 3 A. L. J. G23 4o9 

-S. I 14 133,717 

-s. 115 740,745, 

975 

-s. I 15, O. XLI, r. 

10 —Appea?, wcuritij for—Notice to show cause — 
iSxtfficieni roiis^’ not shown^Dismissnl of appeal on 
that (lay—Material irregularity. 

Where a notice issued to the a]>polIant to show 
cause why he should not lie required to furnish 
security before his appeal was heard, does not put 
the apiiellant on his guard that the security must be 
ready in the event of sufficient cause not being shown, 
the dismissal of the appeal on failure to furnish the 
security not within a time under ordinary circum- 
tanccs sufficient for him to furnish is a material 
irregularity withiti the meaning <»f section 115 of 
the Civil Procedmv Code, 1908. A* Bhola Nath c. 
Kartik Prasad Panok 59 

“ S» I 15— Attachment — 

Claim to attached property—Question of possession 
not decided—Power of High Court to interfere — Pos. 
.ses.<iion in one’s ou'n right—Jielease from attachment 
Where a Court has disposed of a case Avithout 
deciding a question (c. j/,the question (*f possession 
in a claim case) Avhich under tho Code of Civil 
Procedure it is bound to decide for a proper dis¬ 
posal of the case, the High Court will interfere 
under section 115 of the Code. 

Where it Avas found that tho properties attached 


Civil Procedure Code-(HW8) -contd. 

AA'ere purchased in the names of the judgment-debtor 
and the claimant, that tho entire jinrchase-money 
Avas paiil by the claimant only, and that he liad been 
in solo possession of the properties for the last ten 

A'cars fir more: 

% 

Held, that the claimant Avas entitled to got tho 
properties released from attachment. IVI. Haxgam- 
MAt. r SkvaI'oan Chktti, 28 M. L. J. 327 228 

-s. 115, Sch. II, cl. 

I 5 — Aieard, .hefting aside of — .Appeal, mainluinnhi- 
lity of. 

An order of a Cotirt sotting nsi«le an award on tho 
groutid of its invalidity on account of misconduct 
of the arbitrators is appealalilc. A# Ra.m Ai’TAR 

Trwaki r. Oroki Trwari, 3 A. L. .1. (353 41 1 

-s. 115, O. IX, r 9 

—E.\ parte decree, order setting aside — Revisiori, 
mainlainability of. 

A revision lies against ait order rc-admitting a 
suit Avbich has been dismissed foi default A 
.V.IOIillVV PRRSHAD r. CHHABir.A KOER 1004 

-■ S, I I 5— Jmh/aJcat deli 

rered — Formal decree not prepared—Case decided-^ 
Appeal allowed — Reeision, irhether maintainahle. 

Where a Subordinate Judge has delivered judg¬ 
ment in a case and all that remains is tlie 
jireparation of a formal decree, tlic case must he 
deemed to have bc'on decided and if an appeal lies 
against such decree, the High Court avouUI not 
interfere in revision under section 115 of the Civil 
Procedure Code. A. Moti Lal r, (Jangadhar, 13 
A. L. J. t35 176 

-S« I I 5 —Potent error of 

procedure—Interference in revision—Suit on pro¬ 
missory note assigned hy undivided son—Succession 
ceiiifirate, whether necessary—Question of want of 
rertijicatc raised for the first time in appeal -Appel¬ 
late Court's duty to give jdointiff an opportunity of 
producing ceiilficate. 

When a subordinate Cotirt dealing Avith a suit of 
a small cause nature commits an error of procedure 
patent on the face of the record, tlic High Court «iU 
interfere in revision 

Where an ohjcctifui is taken for tho first time in 
appeal that the .suit on a promissory note 
should not havo been decreed inasmucli as 
the plaintiff had not produced the succession 
certificate, tho suit should not bo dismissed but 
opportunity should be given to tho plaintiff to 
produce the certificate. 

Where an assignment is from an undivided son, 
no succession certificate is necessarA', nor Avhen tho 
plaintiff sues on the ground tlint he is a holder in 
due course and not that a debt did rcallA- c.xist. M. 
Amm.asi Kutti Goitnoex V. Appatm: 234 

^ ————— g, I I 5— /IcriV/riit— Inter¬ 

locutory order—Refusal to frame additional is.^ue. 
Even if the High Court can deal in revision wnth 
an interlocutory order in a suit, the e.xercise of the 
power is in the discretion of the Court and the 
poAAer should not be exercised unless it ajipears that 
substantial injury may be caused to the applicant if 
he IS left to wait for the ultimate rc'moclr in appeal 
from the decree. 
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There is no precedent for interference in revision 
with nn order declining to fmnie an additional issue 
in a suit. Li B. V. V. M. Chktty Firm v. Auu.v’a- 
CIIAT.T.UM CUETTY, 8 li. M. R. 77 876 

- SS. 141, l5l,O.IX, 

—Execution pi’occcdtaj/jt stracA' off through lui^tokr of 

Court—Poiver to rcsitoro. 

Section 141 of the Civil Procedure Code does tint 
apply to execution proceedinj^s and they cannot he 
restored under Order IX of the Code. 

Even apart from section 151 a Court has an 
inhei'ent power to rectify a mistake which has been 
inadvertently made by it. 

Where, therefore, an cxecutionapplication was fixed 
for hearinjj on the 6 th January and was by mistake 
called up on the 5th and dismissed in the absence of 
the parties and the Court on the judgment-creditor's 
application set aside its order of dismissjil: 

tfcM, that the Court hail an inheix'ut power to rec¬ 
tify its own mistake and toi*estore the application lo 
its tile. Si h.vr.nrx v. Choithram Kamaxdas, 8 S. 

L. R. 3 7 592 

S* 141, srnpo 


A'XZ, r. 90; 0. I.Y, r, 9, upplicahilitij oj ^’.I'crution, 
npiilication for — Sale, appticatlou for setting nsiile. 

Section Hlofthe (’ivil Procedure Code, 1908,does not 
apply to applications for executioti. 

An aj)plication for setting aside a sale under 
section 47 and Order XXI, rule 90, Civil Procedure 
Cofle, is not an application for execution. It is a 
miscellaneous proceeding in the nature of an oriffinal 
proceeding in which the auction-purchaser is the 
principal interested party. 

Where on the dismissal for default of an application 
for setting aside an execution sale under section 47 
and under Order XXI, rule WO, of the Civil Procedure 
Code, another application for setting aside that order 
under Order IX, ride 9, is made: 

Held, that Order IX, rule 9, is applicable to cases of 
this kind. C, Dii.jax SfnniA Rim r. IIkma.xta 
Kumar Roy, 19 C. W. X. 758 395 

-- s. 144 380 

- S. 145 , scope of — S'lretti, 

pdicn liable. 

Section l-lo of the Code of Civil Procedure applies 
only wliere the surety has rendered himself per.«nnally 
liable for the decretal amount, and such liabilitv can 
only bo enforced against him to the extent t 6 which 
ho has become personally liable, r, Brojkndra 
Lai. D'Ss r. Laksiimi Naraix Khanna, 19 C. W. N. 

061 149 


S. 148 


I 19 


---- S* I scope of-^Court- 

fees, ilejicieucy of, made up ajter several orders, effect of 
— Discretion — Appeal. 

A plaint was presented to a Civil Court on the 
19th April. On the 2‘ith April an order was made on 
the plaintiff to pay the deficit Court-fecs witliin a 
week. This was followed by several other orders 
providing for payment on later dates. Ultimately 
there was an order on the 7tli Aagiist under which 
the balance was to be i)aid within five days, but it 
was paid the next day, the 8 th August: 


Held, that there was an order and also p-ayment in 
^ ^ I at order within the meaning of 

section 149, Civil Procedure Code. 

A diserotion exercised propm ly under the section 
eaimot h(‘ challenged in apj>cal C. Priva .N’atii 
llAt nuKR V. Mianmav .Karhar 57 | 

-s. 151 133,592, 

673 

-- S 152 ‘89 

' •” S. 15/ -Clerieal error 

III Judgment —Correction —,!iii is llction. 

A Mnnsif, by a clerical error, recorded in his final 
order an order dismissing the suit instead of doereeing 
it. 'I'lie decree was prepan'd in necordnuce with the 
final order: 

Held, that the Munsif had jiirisdictiim nmler section 
152 of the Civil Procedure Code to subsequenflv 
correct the error. A. Hiiagiratii Xo.mva r. Si'kh- 
DEO NoNIYA 144 

“ —I ■ S 152 — Error —.-Icc/. 

dental slip—JiirisdicfInn — Itefnsat of Court to correct 
mistake—lie vision. 

In a suit for sale on the basis of a mnrfgago one 
of the defendants pleaded that he wa.s a priiir^'niort- 
gngee. An issue was struck to tiiat effect and was 
ilecided in favour of the defendant. In the operativo 
part of the judgment, however, no mention was made 
as to the priority of the defendant’s elaim, and accord¬ 
ingly there was no mention of it ju the deeree. 
After the time for appeal had expiivd, an application 
was made for amendment of the decree luuler section 
152 of the Code of Civil Procedure. Tlio Court 
refused to go into its merits, holding that section 52 
did not apply: 

Held, that this was a clear case of an error arising 
from an accidental slip or omi.ssion and as tlie Court 
below had refused to correct the <“rror, the Ili'di 
Court could interfere in revision. A. Saiideo G^r 

r. Deo I)i-TT Misir, 13 A. L. .1. 419; 37 A. 323 50 

-O. I, r, I 268 

-O. !, r. 8 248 

' I, •*. 10 (I)— 

by mother as admiulsfratrix—Suhseiiuent addition of 
sonsosjilalnfiffs^Suit, whether harred—Umita ion 

Act {IX of lft08), s. 12 -Bf)na fidi* mistake, uieaniinf 
off 

Where by a hotw Jide mistake it is erroneoiislv 
supposed that a plaintiff should be represented in a 
jmrticular way and subsequently the plaintiff j.s 
liormitted to rectify the mistake ami appear jier- 
^onnlly, this does not amount to the addition of a 
now plaintiff within the meaiung of section 22 of 
the Limitation Act. 

In matters of this kind the snhstanco is to lie look- 
ed to nither than the form. 

When' a mistato is not made di'libcratelv and 
where it is honestly made, the mistake is bona fide. 

Where, tlierefore, a suit ujion a registered mortgage- 
bond was originally instituted within the penod of 
limitation by a widow not for her own benefit, but as 
administratrix for the henefit of her sons, and suhse- 
qucntly the names of the sons were added as plaint- 
iff.s after the period of limitation : 

Held, (1) that the change was one of form only and 
not of substance and that there Avas no introduction 
of now plaintiffs when the sons were brought on the 
rocoixl; 
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(2) tliat, therefore, the suit was not barred. Cj 
Ni?t\rini Dassva V. Sarat Chandra 66 U 

__ __20.2, r. 2 678, 

731 

_—--O. 2, rr. 2, 4— Kes 

judicata—S’int /op- profits of land—Subsequent 

suit for possession of thesame land, if inaintainnblt. 
Where the plaintiff on b ins; dispossessed of land 
filed a suit for mesne profits only which was 
decreed in his favour and subsequently filed another 
suit for recovery of possession of the land: 

Held, that the subsequent suit was barred by tfc 
former suit under the provisions of Order II, rule 2, of 
the Civil Procedure Code. S. Hiromal r Farid. 

KHAN. 9 S L. U. 23 939 

_O. 2, r. 4 939 

____O. 5, r. 20 Servire of 

summons upon defendant —.4^.rin9 of summons to 
outer door of house, when sufiicienf—Inquiru as to 
suit htj third party, whether notice to party inferred. 
Notice of suit cannot l>e fixed to a party to a suit 
bv officious inquiries made by parties unconnected 
with it about its result. Service of the summons by 
affixture to the outer door of tlie house of the defend¬ 
ant is pood only when the plaintiff, on bepng told that 
the defemlaut has gone to a different jilace, makes 
an attempt to serve him in that place by taking out 
fresh summons against him to that jilace also. M. 
Kvttampi’di SrniuAH Chetty i-. Waeji Lalji Sait 

26 

- 0,6, r. 17 !32 

-0« 6< r» 17 —AmeinU 

ment of plaint —Minor plaintiff—(iuardian and ward 
— Suit n't to be dismissed on mere technicality 
The Divisional Court on appeal dismissed a minor 
plaintiff’s suit on the ground that tlio plaint di.s- 
closed no cause of action, but it appeared that the 
plaint was only technically not properly drawn up: 

Held, that under the circumstances of the case 
the plaint should be allowed to be amended. P. 
Sangat Singh r. Uttam Singh, 1(,9 P. L. R. 1915: f>.5 
P. W. R. 1915 769 

-0.9 592 

--O 9, r. 8 902 

-- 9 . 9 , r. 8, O. I 7, 

r. 2— .4djoii»-»i(’d hearing — Non-appearance of 

plaintiff —Coitrf, power oj —Procedure. 

Where neither the plaintiff nor his Pleader appears 
on a day tc which the hearing of a suit has been 
mljourned, the Court must make an order under 
Order IX, rule 8, and it is not entitled to proceed to 
decide the suit ou the merits. A. Phcl Koer r 
Hashmat Ullah Khan, 3 L. J. 079 tSS 

-O. 9, r. 9 3«-5, 

1004 

-O. 9, r. 13 975 

--*-—- Q, 9 ^ |-^ 12 —Bengal 

Tenancy -4cf /I7J/ of 1885), s. 153A, scope of — Ad¬ 
mission—Limitation Act (IX of 1908), Sch. I, Art. 164 
—Limitation —X>i>7iiMnssaf 0 / suits—Material irregu¬ 
larity. 

Section 153A of the Bengal Tenancy Act requires 
that no application to set aside an ex parte decree 
in a suit between a landlord and tenant as such 
shall be admitted, unless the applicant has, at or 
before the time when the hpplication is admitted, 
deposited in the Court to which the application is 


presented, the amount, if any, which ho admits to 
l)e due from him to the decree-holder. 

The admission of rent contemplated by the Legis¬ 
lature is an admission that rent is due in respect 
of the holding for which the suit has been instituted. 

A person is not bound to make any deposit 
where he does not admit that any money is duo 
from him to the jdaintiff in respect of the holding 
for which rent is claimed. 

Article 164-of the first Schedule to the limitation 
Act provides that an ai>plication by a defendant foi 
an order to set aside a decree passed ex parte may be 
made within thirty <lays from the date of the 
decree or, whore summons was not duly sened, 
when the applicant had knowledge of tlie decree. 

Under section 3 of the Indian Limitation Act it is 
obligatory upon the Court to dismiss a timo-barred 
application, although limitation is not set up as a 
defence. 

A Court acts with material irrcgnlaritj’ in the 
exercise of its jurisdiction in granting relief, witliout 
adjudication of the (juestion of limitation, on an 
application which, on the face of it, is barred by 
limitation. C. Tara Sankau Ghosf, r. Nasardddi, 
19 C. W. N. 970 876 

- 0.9, r. 13— Ex parte 

decree against some of the defendants—Appeal by 
others—High Court, poiccr of, to entertain application 
to />et aside ex parte decree — Jurisdictioii. 

\ High (’ourt has jurisdictit)n to entertain an 
application by some of the defendants to set aside an 
ex yxir/e decree ])assed bv the original Court when a 
second appeal by the j)ther defendants is pending 
before it. IVl. s-adaya Konan r. Anna.malla1 Upa- 
VAN, 2 L. W. r,29 45B 

-O, 17, r. 2 553 

-—-O, 17, r. 3, scope of 

— Party's default after time has been granted to him 
—Coart responsible for effectit y service. 

The stringent provisions of Order XVII, rul<* 3, 
cannot be invoked unless time has been granted to a 
party specifically for performing any of tlie acts 
mentioned therein and that party lias committed a 
def.ult in performance thereof. 

Where a party has paid the process fee for sum 
moiling witnesses the Court and its officers are 
responsible for effecting service and an adjourn¬ 
ment caused by the non-attendanco of witnesses 
for want of service is an adjournment in the ordinary 
course sand does not amount to time granted to 
one part^ within the meaning of rule 3, Order XVIL 
Civil Procedure Code. 

When an adjournment had already been rendered 
necessary by the non-appearance of the ^vitnesscs the 
fact that it was, at the same time, utilized for an¬ 
other purpose does not convert it into time granted 
to the defendants within the purview of rule 3 of 
Order XVII. P. Harjas Kai r. Nabain SiNCH, 61 

P. K. 1915. 938 

--„—--O 20 , r. 12, O. 22, 

rr. 2, 3, 4, 10, O. 34, rr 2, 3. O. 43, 

r. I (I) — Preliminary decree, suit if continued tiH 
jiiial decree affci pass ng of—Suit by execution on 
mortgage in favour of estate of deceased testator-' 
Death of executors — Right of icidows to be brought on 
record as legal repi-eseniativcs of deceased testator"^ 
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Application undc>' Oi'do' A'X’if, r. 3— Orrfcj-, whe^ha' 
appealable — Ti'ansfer of Fropcrtij .4c^ (IV of j882), 
88, 89. 

Under the Civil Pixicediire Code of 1908, after the 
puiisiug of a preliminary decree, the suit is continued 
until the stage of final decree is reached. 

A widow of a deceased testator cannot ai»ply to be 
brought on record as the “legitl representative ’ on 
the death of the executors who instituted the suit. 
The term “devolution” in Order XXII, rule 10, means 
the devolution of the interest of the ])ersou who 
instituted the suit. 

An application to be brought on record by 
such a widow could bo made only under Order XXll, 
rule 3, and os orders on such applications aix' not 
made appealable under Order ALllI, rule I, no 
appeal lies from au order rejecting such an npplica* 
tion. WI. L.tKSUMi Acni v. Si'bbar >i.\ Auah, 2 

L. W. 403; 28 M. L. J. •iOU; (19.5) M. W. N. 327; 17 

M. L. T.385 142 

-O. 20, r. 1 2 464 

-O. 21, r. 12 479 

-- — -0* 21, r« 15 — Kxecii’ 

tion of decree —Personal decree against Hindu leowin 
u'ith limited estate—Debt incurred for legal necessities 
—Suit based upon allegations of necessity— Decree- 
holder entitled to prove necessity in execution — 
Payment of Qovernment demands, ichether le.al 
necessity —0«e of several decree-holders can apply 
for execution of the ichcle decrer. 

Where the suit is founded upon a i)urely personal 
debt or contract of a Hindu woman with a limited in- 
terest in the estate, the estate is not bound to satisfy 
that debt. In order to bind the estate the suit 
should bo so framed as to show that it is not merely 
a pcr.'soiml demand on the female in possession, but 
that it is intended to bind the entire estate and tlu' 
intorest.s of all those who come after her. 

In execution of a personal decree against a Ilindu 
woman with a limited interest in the estate 
obtained upon a plaint expressly alleging the debt to 
have been inenrred for legal necessities, the decree- 
holder, in order to make the estate liable, is cntitleil 
to adduce evidence to prove the necessities for which 
the debt was contracted. 

Government revenue and other Government 
demands arc claims of Government on the land and 
their payment must b • tnade by the estate and if tlieso 
payments cannot bo made out of the income and 
money lias to be borrowed to make them, the estate 
is liable to satisfy these debts. 

Any one of the several joint decree-holders may, 
unless the decree imposes a condition to the contrary, 
apply for execution of the whole decree. C- 
GAJ.\DHiR Paksiiai) Sahu V. Binduba.siiini Pekshad 

-o 21, r 16 673 

- O 21, r 37 (I)- 

Execution of decree—Arrestof j /sigment-debtor, lohen 
may be ordered. 

A decree-holder is ijot justified in applying for the 
arrest ''f tho judgment-debtor in the first instance, 
without trying to obtain execution of the decree by 
other means available to him, i. c, by tho attachment 
and sale of his property other than land P Haha- 
DUB Kh-ix V. VIBOO Mal, 73 P. 1. K. 1910j 9i P. IV. 

1913 152 
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-O. 21, r 52 239 

-O 21, r. 52 622 

-- — O. 21, r, t 8 — Morf. 

<jage-decree~Atfaclimenl of proi.>erlij—('lnims, inves¬ 
tigation of — 

J'rocoedings by way of attncliirn'iil are not niijilic- 
able to mortgage.decrees, but if the decree-holder 
applies for and obtains an order for altaclunent and 
property is attaclu'd, claims ami objection to the 
attachment can he brought under Order XXI, rule 58, 
of the Civil Proc-edure Code, and such claims and 
objections must bo dealt with under that lulo and the 
following rules prescribing the procedure for investi- 
gation of claims and objections. L, B« Mi;. .Mka 
Ti n V. U Kaing 941 

-- 0.21, r. 63 622 

—— -- 21, r. 63 -Claim 

Procredings—iSuit to establish right — Jurisdi' tion of 
Small Cause Court—I residenry Small Cause Courts 
Act (XV of 1H82A X. 19 (s). 

A suit to ♦ stabli.'iii a right given to the uusuccf^ssful 
jiarty in claim jiroceedirgs under the Code of Civil 
Proceilure involves in every case a prayer for the 
setting aside of a summery order of a Civil Court. 
Such a suit cannot be regarded as a suit for a mere 
doclanition and is not e.vecluded from tho jurisdiction 
of a Small Cause Court under section 19 (s) of the 
Presidency Small Cause Courts Act. IVl. Pa.iam,mai. 
r. Xakayana.samy Naickeu. (i915) M. W. N. 37(3: 28 
•M.L. J. GOO t08 

-O. 21. r. 89—Decn’. 

ta! amount may bo tle]>osited in Court 9 | 6 

-O, 21, r. 90 395 

---: T"— O. 2l,r,90, O. 32, 

I*. ^ —Application to set aside sale on ground of 
Jrttud and rollusion, mainlainubitifg of—Minor sub¬ 
stituted as judgment-debtor—(ruardian ad litem n»t 
appointed—Sale, effect of. 

On the death ol a judgment-debtor an up(dicution 
for .'uibstitution of tho name of the solo legatee of the 
jmlgement-debtor, a minor, and his father and others 
was made. No application wa? made under Order 
XXXII, rule 3, of Civil Procedui*o Code, for the 
appointment of a guardian ad litem. The father acted 
throughout and evontuallv the iiroperty wa.s ^old j-nd 
jmrciiased by the decree lioldcr. The mother, acting 
as the guardian and next friend of the minor, applied 
to have the sale set aside under section 47 ai.d Order 
X.XI, rule 90, Civil Procedure Code, alleging fraud 
ami collii.sion: 

Held, that under the circumstances of the case tho 
mother was entitled to make tho application and that 
she should be appointed guardian ad litem of the 
minor: 

Held, further, that the sale of the property without 
appointing such a guardian was in itself an irregu¬ 
larity which would vitiate the sale, if it caused injury 
to the minor. C. Keshawe Sube.vdea Sajii v. 
Uevbndbabala Dasi 211 

O. 21, r. 19, order 
under, whether appealable—Irregularity and fmud 
in publishing or conducting a sale 3Ua 

- 0.2l,r. 94 975 



- Ot 22, rr. 2, 3, 4, 


10 


103 


i ivil Procedure Code u‘'>o.'>)-conta. 
_ O. 22, r 10 

vency •>/ defendants in a money snit — U^'u ial Itcecin ', 

n hether necessary or pro, cv inirty to snrh smt 

eiueiat liisohrneij (III of 907), ^ '' 

-Suit instituted heforc [.u-ndency of insolreney pro¬ 
ceedings—Venee, how far hinding on Oficuif Itereiirr. 

The sikmI for ix-cf)Vi'ry of irioucy and after 

the institution of the suit, the defendants applied to 
he adjudicated insolvents and nerc so adjudioateil 
under the Provincial Insolvency Act <111 of 1007). 
The defendants contended that the UtHeiul Keceiver 
tnight to he made a parly to the .suit and in any event, 
the decree rm^ht not to he made binding' on the 
OtHcial 1 eeeiver; 

}lcldy{\) that the insolvency of defemlants in a 
mere monev suit did not etfeet the devolution of any 
interest upon the tttficial Receiver within the meaninir 
of Order XXII, rule 10, of the Civil Procedure Pode; 

(2) that as no interference i»i itendiu” proceedinir.s 
was eontomplatcil hy section IG of the Provincial 
Insolvency Act (in of 1907), it was not necessary 
jjor even proper to join in a suit of that nature the 

Officio) Keceiver, but at the same time the decree 

could not be executed ag:ainst the estate of the insol¬ 
vents, nor bo bimlinjj on the Otheial Ueceivtu*. S. 
Jethalai. Kalian.ii r. (Jangar.vm Naoomal, 8 S. L. 

11 . :v25 ‘ 9 

-O 23, r. 3 311 

-O 23, r. 3— ComprU’ 


IiNDIAN cases. 

Civil Pi*oceciui*e Code— ( 1908 ) - contd. 
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—Stamped paper, whether necessary. 

Where the paties to a suit compromise, all that the 
Court is required to do under Order XXllI, rule 8, of 
Civil Procedure Code, is to ascertain that the suit has 
been adjusted by a lawful comprt>mise, and to put 
the fact on recortl. It is not necessary that a su/e/i- 
numah on stumped pa]>er should be tiled. Ub P« B» 
R. Mahaueo PiitsAH V. Hasueo Tiwari 51 I 

-O 26, r. 9 60 

- - ' Ob 26, Tb 14- Ihiiiitiun 

itecree—hxrcution DIeision hy costing lots, legality 
of—Kynitable rule. 

A cuslin}; of lots for the purpose of allotting shares 
to the parties in execution of jiartition decr«>es is 
not op\iosed to -Order XXVI, rule 14. The most 
e<iuitablo way by which properties could he assij;ned 
to co-j)avceners is to dniw lots after dividing? the 
pro]»erties with reference to the number of sharers. 
Mb AnANTA RAMAffA C. Sl’BKAVYA, 2 K. W. 430 245 

-O 32, rB3 211 

-O 32, r. 4 (3)— 


_Ob 32, r 6 (2), O. 

3P, r. \0—Joint Hindu family, suit hy minor — 
Managing member acliw] as next friend—Managing 
inemhrr,' right of, to withdraw money—Security, 
deposit of — Court, duty of. 

A next friend of a minor plaintiff, even if he is 
the mamij^iiij^ nn'iubcr t*f the joint Hindu family 
of which both arc the members, is not entitled to 
draw' money from Court on behalf of the minor 
plaintiff witlioul furnishing security. 

A Court cannot, under Order XXXII, rule b (2) 
of the Code of Civil Procedure, order payment of 
monev to a person not a]»poitited guardian ad litem 
bv anv competent autliority without demanding 
sectiritv from him. Mb Krishna Aiy'AU e. Chakr.a- 
CAM ‘ 475 


Guardian ad litem, appointment of—Consent of pro- 
posed guardian, necessity of —Ex parte decfcc against 
minors, when liable to he set aside. 

Order XXXII, rule 4 (3), of the Code of Civil 
Procedure, makes it iin])ei'ative that the consent of 
the proposed guardian should he obtained fur his 
appoijitment; and the appointment of any person as 
guardian ad litem without his consent is not a legal 
appointment. An ex jntrtc decree obtained against 
both the major and minor defendants without a 
guai'diun properly appointed to the minors is one 
that is liable to bo set aside so far as minors are 
concerned and the fact that the proposed guardian 
subsequently made an application to set aside the 
et parte decree a^inst the minors will not validate 
the originally invalid appointment. Mt Shroof 
i'- UjiQUUNAIUA SlVAJl 


O 32, r. 15 
O. 34, rr. 2, 
O. 34, r. 5 
0.3^, r 14 
O, 38, r. 2 
O. S8, r 5 
O. 38, r. 5 


142 
120 
62 
714 
622 
Attach- 
bg first 


ment before judgment—Dismissal of suit 
Court—Cessntion of surety’s liability—Decree by 
Apindlate Court—Security -Appeal, second—Plea of 
want of registration of seeurifg, if allotred 
When a surety ]»lcdges property by bond in order 
to save the property of a dofoiulant attached before 
judgment under Order XXXVIII of Civil Procedure 
Cmlo, the liability of the surety or of the property 
pledged ceases as soon as the suit is dismissed by 
the first Court, and that liability is not revived by 
the Appellate Court decreeing subsctpiently the 
plaintiff's claim. 

'J'he i)lea of want of registration of surety bond 
cannot be entertained on second ajipeal when the 
point has not been raised in the two Courts below. 
Pb Shankeh c . Ram Kj.shen, o3 P. W. K. 1915; 1+7 
I*, b. U. 1915 271 

-O. 38, r. ( 5 ), 0.39, 

r M '—Mortgage of right to receicc certain dues— 
Decree for sale—Order of attachment and injunction, 
whether competent. 

The appellant mortgaged to the rospondont 
iiis right to roceive malikana dues from a number of 
villages and a decree for sale was jiassed on the 
mortgage, but before the sale the decree-holder 
obtained an order restraining the judgment-debtor 
from roceiving the malikana dues: 

Held, that the Court had no power either to attach 
the malikana dues or to prevent the appellant from 
receiving them. A. Muhammad 1nam-ul-din KilaN 


V. Naraix Das, 13 A. L. J. • 05 

O- 38, r. 


O ay, r. 
Ob 39, r« 
Ob 41, r. 
O 41, r. 


10 

I 

10 

10 

20 , 


601 
6:^2 
601 
475 

59 

scope 


■—Patty l,t suit ineluiles representative of such poAU 
—Pvicer to add jxirlies, to be exercised at heariny-~~‘ 
Setting aside, application for—Abatement and nab- 
stifntion. 

The words “any person who was a })arty to tho 
suit*’in Order XLI, rule 20, of the Code of Pi^il 
Procedure will, on a reasonable, construction of tho 
sauic, include the rcpi’cseutativo of suchu party- 
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The power jfiven to the Court to add parties is a 
power which is to be exercised at the lionriiig, 
for it is necessary that the Court should have be¬ 
fore it all the circumstances of the ease. 

The mere fact that the representative of a 
deceased pei'son liappeus to bo a par^y alroadv on 
-tlm roooixl in his own right, does not dispense with an 
application for setting aside an abatomont and 
substitution. C# Romesh Chandra Das v. Anthony 

Penheiro 470 

-- - Ob 41) f. 22—Ccoss- 

ohjections, whether can he urtjed oguind co-respond¬ 
ents. 

A respondent in an appeal is not ordinarily 
entitled to urge cross-objections except against 
the appellant. 

Where a plaintiff had sued two defendants who had 
no common ground of defence, and was successful 
against one only and on that defendant appealing, the 
plaintiff filed a cross-objection in which he claimed 
a decree against the other defendant: 

Held, that the plaintiff was not entitled to file a 
cross-objection against the second defendant and 
to prove his case against him. U. Bi Xga Tin v. 
Nga Saw, U. B. R. 1915, II, 5S 610 

'■ 0« 41) Ti 33— Disiitis- 

sal of suit os time-barred against one defendant - 
High Court, whether can dismiss it against other 
defendants who were not impleaded. 

Wliore a suit is dismissed against one of the 
defendants as time-barred, the High Court can dis- 
miss it against those other defendants who did not 
appeal and were not impleaded in the lower 
Appellate v.ourt. IVI« Subbaravalc Naidu v. Papa.m. 
MAL 579 

-0.43. r. I (I) 142 

-O. 43, r. I (s)— 

Order proniding for appointment of Receiver, whe» 
ther appealable. 

An order merely directing that a proper person 
should be appointed a Receiver is not appealable 
under Order Xhlll, rule I s) B Xarbadasuankar 
Mugatram Vyas 1 ’. Kevaldas Raghunathda.s, 17 
Bom. L. R. 5.0 504 

--O. 43, r, I (u) — 

Order of remand under Madras Estates Land Act (/ 
of 190*^), xvkether appealable. 

So appeal lies against an order of remand made in 
proceedings under the Madras Estates Land Act I 
of 19 i 8 . Mb Gurl^swamy Naidu V. SuBBA Naidu 

265 

— Ob 44 — Appeal in forma 

pauperis—LimiVab'on Act {IX of 1908), Sch. I, Art. 
170— Limitation. 

An appeal was filed in the High Court long 
after 30 days had expired from the decision of tho 
Court below. On the report of the office as to 
tho doficiency of the Court-foes, tho appellant 
expressed hie inability to pay tho Court-foo and 
asked the Court to take tho appeal in forma pauperis: 

Held, that the appeal having been filed beyond 30 
days of the decision of tho Court below could 
not bo treated as an application for leavo to 
appeal forma pauperis and was barred by limi¬ 
tation. A. Gati V. Rachi^a Ku.nwar, 13 A. L. J. 

686 J003 


Civil Procedure Code— (I908) —ooncltL 


-0.47, r. I 717 

^ ■ O. 47, r. I— Review, 

sHjjicient ground for. 

An npplie.ation for ivviow was made on the 
solo ground that if tho Court allowed tlic aiijdicants 
another opportunity of producing ovidence, they 
might persuade tho Judge that the view taken by 
him on the previous occasion was erroneous: 

Held, that tliis was not a sulHcient ground for 
i-evicw under Order XLVII, rule 1, of tho Civil Pro- 
cednre Code. A. Binda Prasad r. R.aghciur Saran 
13 A. L. J. 673 P 94 

"■ ' -^—- — Sch, II, para-16— 

Airor l —.ipplicolion to srt rt.s’i'de award th's)nisscd — 
Decree—Appeal malnlainubilifij of. 

Tliore is no right of n))poal again.<5t a decree passed 
upon an award of nrbiirators after dismissal of au 
application to set it aside, m. Yei.la Hanumayya 
r. Mfllangi Chinna Doddapi-a 5 I 2 

-Sch.n,para. 20 

49 

Civil Service Regfulations.artc,458, 

464, interpretation of—Pension rules—Oj^cer 
removed from Government .service, whether entitled to 
)>ensinn under Article 4‘yH. 

Under Articles 458 and 464 of tho Civil Service 
Regulations it is essential (hat an officer to bo 
entitled to pension must bo in tho service on tho 
date of his retirement. Tliproforo. an oflicor removed 
by Government from service before that date, can 
Imvo no claim for any pension, m. Kothanda- 
RAMIAH r. Secretary of'St.ate, 2 L. W. 431: 091.5) 
M. W. N. 323 

-- --art. 464 


Claims relating to properties in hands of insolvent 
and hi.s representatives—Jurisdiclion of Coui-t to 
decide on application 168 

Common IVIanag’er. Scc Bengad Tenancy 

Act, s. 100. 

Companies —Right to forfeit shares, ichen pro- 
l)erly exercised and bij whom—Liabilitij as contribu- 
tonj. 

A right to forfeit shares must, in order to bo 
effoctnally exercised, be pursued with tho greatest 
exactness by the proper parties, {. e.. by the Directors 
properly appointed and by the requisite number of 
them and in the proper manner and for proper cause. 
The right must bo exercised bona fide for the purpose 
for which it was conferred. 

Whei-e, therefore, the Board of Directors passed a 
resolution authonzing the Managing Director to settle 
the matter of the appellant’s liability with him and 
to place tho result of such settlement before the 
next meeting of the Board for consideration 
and tho Managing Director thereupon wrote to the 
appellant informing him that his shares had been 
forfeited, but the matter was never laid before tho 
Board which, under the Articles of Association, was 
tho only body empowered to forfeit the shares: 

Held, that the Managing Director’s action wa 
altogether ultra vires and not binding upon th 
Comnanv and that on tho Company going ins 
liquidation the appellant was rightly placed on tho lie 
of contributories and his name could not l>e removeto 
P. Kansiii Ram r. Kishor Ciiand, 37 P. R 191,1 
lOlP. W. R. 1016 567 
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Companies Act (VI of 1882), s. 2 j4^ 
Companies Act (VII of *9*3), s. 38— 

li^rfijkafion of regi>>tcr~AppUcotwn made fate - Di^- 
cretinu. 

A person who claims to have becji misled by fraud 
or false representation into taking shares in a 
Company should raise the objection without delay. 

The power to take summary action under section 
38 of the Companies Act, Ifl 3, is discretionary, 

Jagan Nath v. flopi Chand, 110 P. L. K. 1015 770 

S. 284-1 limitation —Appeal 


filed with delay—Surticient cause—Objection by 
respondent at hearing Companies Act (VI of 
1882), s 169 —Appeal—Notice to respondent- 
Limitation period, expiring during vacation—Kx- 
tension of limitation period—Kight of Otticial 
Liquidator to recover by summary process from 
creditor of Hank who realised his debt by suit 
before passing of winding-up order and after 
pension of payment by Bank 2o5 

S. 284, inca ning of — Pe ud- 


ing P'oceedingf^, if hij mcu ’ Acf-Interpreta- 

iton of Statute. 

A construction which leads to absurdity or incon¬ 
venience should be avoided, unless tho express words 
of a Statute compel the Court to hold otherwise. 

Construction is to be made of all the parts together, 
and not of one part only by itself. 

Tho plain and rational meaning of section 284 of 
the Companies Act of 1913 is that the now Act 
operates upon proceedings arising out of the windings- 
up which commenced after its enforcement ( i. e., 
1st April 1914) and that no part of the Act has 
application to the pending liquidations. P. Daulat 
Rai V . Waziu Chand, 20 ?. R. 1915 272 

Compensation to share-holders—Director of 
company guilty of misfeasance 1 05 

■- Improvements, h<'na fide, bv 

2R14 


donee 


Confession— concui. 

Whoi-c one of two co-accused makes a confession 
implientino- the other co-accused as well, independent 
evidence should be forthcoming to coiToborato the 
confession in regard to each accused implicated. 

Where A’ and /?. husband and wife, wore accused of 
the murder of A^'s brother and R made a confession 
befero the Committing Magistrate implicating her hus- 
band as well, but subsequently retracted the con- 

fession: , e 

Held, that as there was no real corroboration ot 

the retracted confession against A’ and against^ R 

herself there was merely the retracted confession 

corrobomted solely by evidence of her absence from 

her house during the night of the alleged murder, the 

accused wore entitled to the benefit of the doubt and 

must be acquitted P. Nra Muhammad v. Emperor 

22 1 ‘. W. R. 1915 Cr; 163 P. L. R. 1915; 16 Cr. L. J. 

469 

Confidential proceedings, legality of 682 

Consent, if inferred from attestation 749 

Consent decree, nature of, how far binding 
- Consent decree and compromise compared 156 

Consideration, Sre Mortgage; Sale. 

-——-New contract—Fresh considera¬ 
tion—Rule of English Law, applicability of 449 

Consig'nee of gfoods, right of 207 

Conspiracy. See Criminal Procedure Code, 
s. 225. 

Construction— fffli/rtm pa/tn—Sun-ounding 
circumstances and conduct of parties 188 

—--- Wajib-ul-arz 425 

Construction of document, essentials 

for 802 

-■ - Sale or mortgage—Teifi — Suit to 

cancel re^conveyance—Limitation Act (IX of 1908), 
Srh.I, Art. 113. 


■ ■ -Improvements— Thekadar, whe- 

thor a tenant—I’/ietfldar’s right to make improve¬ 
ments and claim compensation 478 

Complaint, See Criminal Procedure Code, s. 
4 (M- 

Com prom ise—Agreement out of Court to com¬ 
promise suit— Order of adjournment—Additional 
evidence, whether legally admissible - Transfer of 
interest in immoveable property—Registration 

t60 

-in execution Court—Evidence— 

Registration, if necessary—Compromise, whether 
admissible in evidence 4 18 

■ Stamped paper, whether necossnrv 

51 I 

' -—“ of suit— Razinama, if requires re¬ 

gistration—Evidence, admissibility of razinama in 

31 I 

Confession. See Evidence Act, s. 24. 

•— ——- Confepsion implicating co-accused 

retracted at trial—bidependent corroboration 
tssential. 


The question whether a transaction is a mortgage 
by w'ay of conditional sale or a sale with a provision 
for re-purchase depends ultimately upon the intention 
of tie parties to be gathered from tho instrument 
and the surrounding circumstances. 

Per ifiimorasiramj Sastri, J. — Two tests are 
generally applied in deciding whether a transaction 
which is on its face a sale, is only a mortgage, because 
of the condition to re-convey. One is whether there was 
a debt subsisting at the time to discharge w’hich 
the document was executed and tho other is whether 
the value of the land conveyed is so disproportionate 
to tho amount mentioned in the document as tho 
alleged consideration for the sale as to raise a 
reasonable presumption that the parties intended 
only a security. 

The plaintiff’s father and the Ist defend¬ 
ant’s father who were brothers, divided their 
family property, and the 1st defendant's father 
sold his share, the property in dispute, to tho 
plaintiff’s father, the sale-deed containing a provision 
that if the purchase-money should be re-paid together 
Avith the value of any improvements effected, the 
land should be surrendered to the first defendant’s 
father On the death of the plaintiff’s father his mother 
acted as his guardian and conveyed the land back to 
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Construction of document —conoid. 

tbe 1st defendant’s father on Ins re-paying the 
Vui'clmse-moucy. The plaintiff sued for a declaration 
that his mother's release was not binding upon 
him and that ho was entitled to get back the 
praperty on paying the original purchase- money: 

Heldf (1) {Coutls-Ti'otter, J. dUsent{utj^ that the docu¬ 
ment executed bv the 1st defendant’s father >Yas a 
deed of sale and not a mortgitge; 

(2) that the right which the 1st defendant 
acquired under the option to re-purchase was in 
effect a right to demand specilic performance of the 
contract to reconvey, and there being no refusal to 
perform in this case the question of limitation did not 
arise. Mi Kai-appa Kamtiu r. Kacuuk Sakha 
Rama Rao b9ti 

-ofsanad 365 

Contract by Buddhist monk. See Buddhist Law. 

--of guarantee—Consideration—Actual re¬ 
lease of claim necessary and not mere promise 

■ of partnerships Breach of contract, suit Jor 

— Damages—Death of one partner subsequent to suit, 
effect of. 

Where a cause of action exists, the damages 
must be estimated with regard to the time when the 
cause of action came into existence. 

Where the suit is for damages for breach of contract 
of partnership, the death of one partner subsequent 
to the suit does not affect the quantum of damages, 
m. Pakala Rama Rao r. Appana Kumakaswami 

471 

— of sale or lease foUoived by delivery of posses- 

sion—Document not executed, effect ofs-Subsequent 
suit, maintainability of — Ejectment — Vendor, ic/ic- 
ther can eject purchaser. 

Where in pursuance of an agraement for a lease 
or sale tho intended transferee has taken posses¬ 
sion, though the requisite documents have not been 
executed, the position is the same as if tho docu¬ 
ments had boon executed, provided that spociHcper- 
fomianco can be obtained between the same parties 
in the same Court and at the same time as the 
subsequent legal question falls to be determined. 

Where, therefore, the plaintiff in a suit for ejectment 
was the admitted proprietor of the land in dispute and 
the defendants resisted his claim for ejectment 
on tho gi’ound that they had come into occupa 
tion by his leave and license under an agreement 
for sale on the payment of part of the considera¬ 
tion money ; 

Held, that the plaintiff was not entitled to eject 
the defendants nor was he entitled to a decree for 
the balance of the consideration in the suit, because 
he had not sued to rccovor the money. C. Akbab 

Fakir u. Istail Sayal • 707 

■ for sale of immoveable property, whether 
creates vested interest—Rule against perpetuities 
—Contract, whether enforceable against survivors 

of joint Hindu faiiiily 435 

■ ■ ' Sale—Couvenant . for title, meaning of— 

Compensatiou for breach of contract—Claim made 
ftftor execution of conveyance 394 


Contract Act (IX Of 1872), s. 2 

751 

--S,4 12 

' —'- S* 4 —subject to a con¬ 

dition subsequent — Auction-sole—Bidder benamidar 
— Fraud — Misrepresentation— Itepudiation of contract 
—Speeijie performance —Benamidar can sue — Ex- 
chanye of patta and muchilika does not yivc title. 
Where an auction-sale conducted through an agent 
has been contirmed in the name of the highest 
bidder subject to the approval of tho principal, tliero 
is a contract of sale on tlic grant of the approval. 

Where there is an acceptance on behalf of tho 
principal of an offer which has been made subject 
to a condition subsetjuont, there is a contract, if that 
condiiiou subsequent is satistied. 

in tlio absence of any restriction in the conditions 
of sale that bids must be made in tlio bidder’s own 
interest and not on belialf of anybody else, the mere 
fact that a person was acting on behalf of some¬ 
body else when he made a bicl, would not make it 
fraudulent, nor wouKl it amount to such misropre- 
sentation or suppression of material facts as to 
entitle the other party to repudiate the contract. 

In a suit for specific jierformance it cannot bo 
successfully ])leade<l in defence that the man who has 
entercil into the contract for .specific porfonnance 
is not the man who has llie beneficial interest. 

An exchange of patta and muciiilika or an agree¬ 
ment to dispense with tho oxcliangc of patta and 
muchilika is a condition of the right to recover rent, 
but the more c.vcliange of patta and inuchilika does 
not give title. M. Chitihobu Adenna r. Gaiumalla 
J.VGGARRAYADU, 28 M. L. J. (jl7 12 

. !■ — ■> — s, I 6— 8’t'curi>j/, if ainpfe, effect 

of— Undue injluencc, presumption of—Rote of interest, 
excessive, effect of — I'ersonal loans. 

Under the amended section IG of the Contract Act 
tho (juestion of a harsh and unconscionable bargjiiu 
can only be considered in ivfercuco to undue influence. 

Where there is ample security, an excessive rateof 
interest has been held to be anytliing over 10 per cent. 
Where there is no security, no rate of interest can 
be considered excessive. There can be no standard 
rate on personal loans. C. ABUUf- Majid v Kshe- 
RODE Chandra Pad, 19 C. W. N. 809; 42 C. 690 

843 

■-S» \S— Misrepresentation avoidiny 

contract must he one of fact—Damages for breach of 
contract—Criterion for assessing damages. 

Where tho (lucstiou is whether a certain statcinont 
is a substantive part of a contract or a mere 
representation, it is essential that the statement 
should be descriptive of the contract, in order to 
make it a term of tho contract. 

Where one of tho contracting parties says: “I am 
well-known to the National Bank in your city,” it is 
not a statement of fact, but only his own opinion as 
to the state of bis credit, though it may be false; 
such statement is not one of fact, aud even if false, 
does not avoid the contract under section J9 of the 
Indian Contract Act (IX of 1872). 

In assessing damages for braach of contract tho 
price ruling on the date on which the contract was 
finally canedUed must bo taken to bo the criterion 
and not that prevailing on any previous date. 

Hope Pruduomme & Co, v. M. Earnest Max 575 

-■ -s« 2^ 24| 
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INDIAN CASES. 




Contract Act— conui. 

___ SS. 23, 65 — Confi-act to appoint 

any one to public ojjice—Suit for recovery of money 

paid thereunder, ivhether maintainable—Contract 

rnid ab initio. 

Contracts which have for their oiiject the 
intiuoncinp of appointinonts to yjublic offices anti 
the restricting of the discrotiou vested in public 
officers in the selection of persons are illegal and 
void. 

A Court will not assist a parry who has entered 
into a contract tainted by moral turpitude. 

Where a contract is illegal because contrary to 
positive law or against public policy, an action cannot 
be maintained to enforce it directly or to recover the 
value of services rendered under it or monov paid 
on it. 

Section 05 of the Contract Act relates to the 
obligation of a person who has received an adv>intagc' 
under an agreement which is discovered to be voi<l 
or under a contract which becomes void but not 
where the agreement is void ab initio. C Leol*, 
Coachman r. Hira Lal Bose, 21 C. L. J. 537; V*_C. 
W. N. 919 


-s. 23 —Excir:ablc article.*, liulc of 

— Liynor, liceiute to i^ell — Tran.*fer — Partncriihip, 
term.* of — Legality—Findings of fact. 

A partnership for the sale of c.xcisable articles 
is not illegal. Ci Jnanenoka Nath v. Chaniu 

Charan Saha 480 

-S. 23 —Marriage — Divorce—Cnti 

tom—payment to caste—liepngnant to Hindu Lntr. 

A customb)’ wliichtho marriage tie can hodissolved 
by either husband or wife, against the wish of the 
divorced party, and for no reason but out of mere 
caprice, the solo condition attached being the pay¬ 
ment of a sum of money fixed by the caste, is 
opposed to public policy within the meaning of section 
23 of the Contract Act and is also repugnant to Hindu 
Law, and,therefore, cannot be judicially recognised. 
B Kesmav IIarjova.x v. Bai GAxnt, 17 Bom L. U. 
584 


30 —Money lent for 
gambling purposes—Finding to be si>ecijic and clear. 
Where in a suit upon a promissory note the defence 
is that it was executed in respect of money advanced 
for gambling purposes, to render the money 
irrecoverable under section 23 or 30, Contract Act, 
1872, it is not enough for the Court to find generally 
that the debt was contracted for gambling purposes, 
but it must also find whether it was lent for future 
play or for past play and « hat portion of it was used 
for suoha purpose. Wl, II.amalinua Heudi r. Mumr 
Thevan 


---S. 30 

' “ —SS» 3S, 52, 54, 83—Prj'nci- 

• pal debtor entitled'to avoid but not aioidtny contract 
— Surety, whether luzblefor breach—Xotice of arrival 
of goodr, if offer—Failure to take delivery—Damages. 
A surety cannot oscapo liability on tho ground that 
tbo circumstances wnro such that the principal debtor 
was entitled to avoid tho contract, when in fact the 
contract was not avoided. 

Where a condition in a contract that notice should 

be given of the arrival of the goods by a particular 
IS not an essential part of the contract, failure to 


Contract Act— contd. 

give such notice or a mistake in the notice given, 
is not a broach of contract entitling one party to 
avoid it for tliat reason nor can that notice by itself 
bt> deemed to be an offer of pci'formance Avithin the 
moaning of scctitm 38 of the Contract Act. 

Where rm the receipt of notice of arrival of goods, 
one party has to apply for delivery of goods but 
fails tr) (i<j so, bo commits tlie breach and is liable 
in damam'.s. IVI. Sofni INDIAN KxpoRT Co., Ltd. 


V. CoNDIAH ChETTV 


712 


S.43 811 

S. 44 760 

Si 44 —Joint judyinenDdehtors — 
Itelcnsc of one, release of other—Amount paid by one 
— Pro tanto reduction of liability. 

'rhe release of a joint judgment.debtor does not 
operate as release of tbo others. It confcr.s on them 
no liigher rights than they would have had prior to 
the judgment, but they can claim the benefit of tho 
amount actually paid by the released judgment- 
debtor. IVI. Moou’HAND r. Alwar Chktty, 17 
L. T. -419 303 

s. 45 — Mortyage—Several mort¬ 


gagers—Payment by mortgagor to one inortgageCf if 
valid. 

A payment of the mortgage.debt by tlic mortgagor 
to one of the several joint mortgagees is not a ralid 
payment ns against the other mortgagees. C» 
Umks Chandra Banebjek v. Dinabandhu Mahanti, 
21 C. L. J. 670 956 

--—" S* 45 —Payment to one of several 

heirs of a promisee, ivkether operates as a dischaiye. 

A payment made to one of the several heira of a 
deceased promisee is not binding on other heirs. IVIi 
Miniandi Servai V. Kama Sami 586 

-s. 56 — Sub’Contract — Principal 

contract, cancellation of—Effect on sub-contract. 
Where a sub-contract postulates the o.xistencc of a 
principal contract for its operation and continuance, 
the cancellation of the latter terminates the former 
also. IVI. Goi’Alasami Pillai v. Chidambaram 

Chetty, 2 L. W. 411 151 


--- oo —specific Jlelief Act 

(Z c*/ 1877), s. G {e)—Contract with a variatiOH of 

terms after its breaclv—Suit for specific petfonnance 
of such contract, maintainability of —Consideration — 
Fresh consideration—Rule of^English Laic, applicabi¬ 
lity of. 

Where on a suit for the breach of a contract to 
sell lands, a subsequent contract to sell lands other 
than those at first agreed upon avus executed for the 
original consideration: 

Held, that section G (c) of the Specific Belief Act 
applied and the plaintiff Aras .entitled only to 
specific performance of tha contract . .larjth. the 
subsequent variation. , - 

The rule of English Law that a fresh .coi^ 
sideration is necessaiy for a ncAv contract 
after broach is not imported into Indian Law. 

Sections 62 and 63 of tho Indian Contract 
Act have entirely altered tho English Luav 
in this respect and tho original contract subsists 
notAvithstanding the variation. iYE. Ramiah Baga- 
VATHAR r. SOMASI Ambalam, (1915) M. W. N. 408; 
il. 1 . J. 125 449 
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Contract Act—coucia. 

-—— s. 63 449 

- S. 65 625,751 

■ " -- SS* 73, 75 —Coiitruot, broiiclt of 

—Plaintiff, liability of, to prove ilamngos--Written 
contract —Inconsistent contract, if can be proved 

950 

' ' ~ SS* 74» 107 — lilijht of resale 

hy vendor wheiv property not pass'd to purchaser — 
Resale com»u>.sjoa and brokeiage when goods not re¬ 
sold —Agreement to pay, nureasonahleness of 
The rightof re-sale after the braach of contract to pur¬ 
chase may bo allowed as a means of ascertaining da. 
mages subject to the rule of reasonable con pensation 
contained in section 7i of the Contract Act and is not 
limited to cases where ])roperty has passed to the 
buyer. 

Where the property in the goods re-sold has not 
passed to the buyer, a re-sclHng commission cannot 
be allowed. 

Re-selling brokerage and commission for goods not 
actually rc-sold cannot Ik? allowed as they are un¬ 
reasonable and not justified by section 74 of the 
Contract Act, being imaginary and fictitious. S 
Forbes, Forbes, Campbell and Co. r. Ornci.ti, He- 


CEIVKB, 9 S. L. R. 20 933 

- S. 75 950 

-s. 107 933 

-S. 134 760 

-- S. 171 870 

--S. 209 679 

--SS.2I7, 221 870 


Contribution— Properties of two owners mort¬ 
gaged to secure one debt—One owner and his pro- 
perty, release of, ot' payment of one-half of debt— 
Major portion of property released—Liability of 
other mortgagor and remaining portion of mort¬ 
gaged property I 13 

■ -- , recovery of—Survey charges 595 

" ' —■ — — p for — Court, duty of, to determine 

liability of each defendant—Joint decree erroneous. 

In a suit for contribution it is the duty of the 
Court to determine the amount of liability of each 
defendant and to make a decree apportioning to 
each of them the amount for which lie is found to 
be liable. A joint decree is clearly erroneous. 

In such a suit what tlie Court ought to determine 
is whether the plaintiff has paid for the defendants 
their share of liability for the original debt. So far 
us the creditor is concerned, lie is entitled to recover 
what is due to him from all the debtors, but as 
between the debtors, each of them is liable for so 
much of the debt as he has not paid to the creditor 
and as the plaintiff has paid for him. A* Shf.o 
Prasad v. Lala Ram 205 

—---, suit for. See Partnership. 

COnSbStrerS— Joint.land^^Lottg- ej:cU(su‘e posses- 
-Mipn oj one ca-f'harerr^Buildiag^ erectidn'of —/Vesuin-p- 
. 'JifT/t'^Other co-sharer, right of, to deniolisk. 

Where one co-sharer is for many years in exclusive 
possession of a particular plot and makes constructions 
thereon, the presumption is that he is so in posses¬ 
sion with the consent of the co-sharers. The other 
co-sharers cannot after lying by for many years come 
in and ask to have the constructions demolished. A« 
Lauaso Kunwau i'. Maubiu, Id A. L. J. 555; 37 A. 412 


INDE^. mi 

Costs to abide— Ces/d to aUde and follow the 

result, meaning of. 

The words “to abide and follow the result ’ convey 
the suggestion that the snceossful parly must bo given 
his costs, but the words “abide the result” onlv 

4 

eonnoto That the order us to costs is to await till 
decision is given in tlic case. 'I'liey do not have the 
effect of fettering the iliscretion of Mio trying Court. 
IVl. OODAVAUTHl Pf.RIA C. OoilAVAKTHt I..AKSHMIDKT- 

AMM.T, 2H M. L. J. 441; (lyio) M. W. N. IWO 203 
Co-tenancyi See Partition. 

Court, power of, to introduce tiew provisions in 
Transfer of Propei'ty Act 1 I 3 

— — •Subordinate' .Tudge cMi|iowcrc(l to entertain 
ajipcals, wlicthcr Court 7 I 

Court-fee^, elcficioncy of, made up after sev(?ral 
eirders, effect of-Di.'crotion — Ajipeal 57 I 

Court Fets Act (VI! of 1870), s. 7 (i), 

fix)- Foreclosure suit — Apjieal for enltniicement oj 
morfgage-mi’iiey — Court.fee to he ad valore'ui. 

The appellants sued to obtain foreclosure of a mort¬ 
gage and joined as one of the defendants a co-mort¬ 
gagee wht>, tlu'V alh'ged, lanl ]>arted witli his riglits 
to their pre«lceessors-iu.title. Tlie eo-mortgagoe also 
tiled a suit and admitting appellants’ right to the 
C.vtent of a half share, made them defendants as 
they refused to be co-plaintiffs with him. The suits 
were tried jointly and two diffi'ient decrees were 
passed. The a])peliants Hied an ajipeal for eidiauec- 
inent of the mortgage money payable to them: 

Held, that they must pay ad rolorem Court-fees on 
the amount by wliieli enhancement was sought. N* 

Wasi deo r. Davaram, 11 N. L. R. 83 609 

- Si, 7 (Iv) (f), I I — 

Sait for accounts and admtnisirufion—\aliiatioii 
in the discretion of plaintiff. 

The plaintiff gave in the plaint all tlie facts and 
circumstances regarding her want of knowledge of 
the various interests, tlioir iiuturo, and state of 
accounts of the estate of her deceased ance.stor, 
which obliged her to bring her suit in the form she 
(lid, and, therefore, sued for accounts and adminis¬ 
tration of the said estate and claimed her sliaro 
therein. The suit was valued at Rs. 130 for pur¬ 
poses of Court-fees and at Rs. 30,00,000 for pur¬ 
poses of jurisdiction: 

Held, that the suit was for an account and was 
properly valued under section 7 clause {ie) Q) of 
the Court Fees Act. B. Khatma v. Adam Hi skn- 
ALt.v Vasi, 17 Bom. L. K. 574 949 

Criminal misappropriation. See 

Pe.nal Code, s. 409. 

Criminal Procedure Code (Act Vof 
1898). SS. 4 (h), 199— Comploint—Petition 

by htiebaml simply for coercing wife, ivhether a coin- 
plaint—ilagistrafe direcliny Police inguiry-Charge 
• s/irrt preferred before another ilagistrnte—Jurisdic¬ 
tion. 

Where the accused No. 1 leavingher husband’s house 
went to the house of accused No. 2 with her jewels and 
some property, and the husband went to the house of 
the Deputy Magistrate at about 9 p. M., where was also 
the Hrst accused, and presented a complaint not with 
the object of getting the Magistrate to take action but 
simply to cocrcc his wife to give back the jewels; 
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iNdiak cases. 


Criminal Procedure Code— oontd. 

Held, that there was no complaint under section 
199 of the Criminal Procedure Code such as could 
entitle the Magistrate to take cognizance of the case 
after the death of the husband. 

Where a Magistrate having cognizance of a case 
refers it to the Police for iiupiir)* and report, the 
Police have no power to prefer a charge sheet before 
another Magistrate and such other Magistrate has no 
urisdiction to take cognizance of the case. 

It is not open to persons after the husband’s death 
to revive proceedings which were dropped 
during his life-time. IVI« Rikm.vni AMM.tL, In rc, 
16 Cr. L. J. 466 98 

■ - ■ I ■-s, 110 —to be 

communicated to accused—Reputationy nature of, 
evidence of—Order without reasonable grounds os to 
prevent accused from furnishing security, leynlily 
of — Sureties, qualifications of. 

An order under section 110 of the Criminal 
Procedure Code should not be made unless the 
charge which the accused has to meet is communicated 
to him. 

When it is sought to pi*ove the reputation of a 
person, the evidence which is retpiired is the evidence 
of respectable persons who are acquainted with the 
person on his trial, who live in the same neighbour¬ 
hood and are aware of his reputation, and these persons 
should ordinarily not bo officials. 

An order under section 114 framed without reason¬ 
able grounds or with the e.\press intention of pre¬ 
venting the aceused from furjiishing security is 
ultra vires. 

The sureties required in a case under section 110 
of the Criminal Procedure Code are persons who arc 
in a position to influence the accused and likely to bo 
able to restrain him and who, if they fail to do so, 
can forfeit the amount mentioned in the bond. 

It is not to be supposed that only holders of lauded 
property can be in such a position. U« B. Ng.v 
Hein r. Emperor, 8 Bur. L. T. 53; 16 Cr. L. J. 553 

825 

- ^-SS. 110, 121, 514 

—Security for good behaviour—Subsequent conviction 
under s. 325, Ptoicd Code — Forfeiture of bond of 
sureties. 

Where u man was placed on security under section 
110, Criminal Procedure Code, not merely as being 
a receiver of stolen goods but also as being a 
dangerous man and the son of a notorious dacoit, 
and was subsequently convicted of n bud offence 
under section 325, Indian Penal Code: 

Held, that there was nothing in law to prevent 
the forfeiture of the bond of sureties under the 
circumstances. P. Emperor u. Sher Sinoh, 10 P. R 
1915 Cr.j 16 Cr. L. J. 649 Q2 I 

---S. 121 821 

St 122 — Sureties— Re. 

port by Police as to fitness of sureties, admissibility of. 
A Magistrate called for a report from the Snb^ 
Inspector of Police as well as from the Tahsildar as 
to the fitness of particular persona to act as sureties 
in a case: the Tahsildar reported in the affirmative 
and the Sub Inspector in the negative. The Ma^-is- 
trate accepting the report of the Police Sub-Inspector 

declined to accept the sureties: 


tl9l5 

Criminal Procedure Code— contd. 

Held, that tlio report of the Police Officer was not 
admissible in evidence and that it was the doty of 
the Magistrate to liave taken evidence as to what was 
the basis of that report and he should have come to a 
decision thereon himself. A. ZoRAWAR v. E.mpekor, 
l3 A L. J. 469; 16 Ck. L. J. 445 77 

-- S. 122 Surety, evidence 

about fitness of, rejection of — Magistrate, duty of— 
Burden of proof. 

The ])ower of rejection of sureties conferred on 
Magistrates bv section 122 of the Criminal Procedure 
Code, 1898, should not be used merely to prevent a 
'badmasld from giving security. 

Although it is the duty of the accused to pixiduce 
the evidence of the fitness of tlie surety, that burden 
is ordinarily discharged by tlie evidence of the surety 
himself. If the Magistrate is not satisfied with the 
evidence of the surety, that alone is not sufficient 
ground for rejection. Section 122 of the Criminal Pro¬ 
cedure Code recognizes only one ground for rejection 
of the surety and the reason given by the Magistrate 
must l>p a positive reason for believing the surety to be 
unlit. If he is not so satisfied, he must make further 
inquiry and come to a definite conclusion one way or 
the other. S- Muham.mad Ibrahim t’. Emperor, 8 S. 
L. R. 322; 16 Cr L J. 479 III 

-SS, 125, 406, scope of 

—Order to execute bond for keeping peace—District 
Magistrate's p^wer to cancel bond. 

The terms of section 25 of tlie Criminal Procedure 
Code are sufficiently wide to cover a case where the 
District Magistrate finds that the materials before 
the Subordinate Magistrate were not sufficient to 
justify an order for taking security. 

Section 406 of the Code gives an appeal to the 
District Magistrate fmm an order to furnish security 
for good behaviour, while section 125 relates to 
orders for keeping the peace as well as to those from 
which section 406 allows an appeal. N, Emperor v. 
Dalli, 11 N. L. R. 98; 16 Cr. L. J. 555 827 

--- 7 -- S. 145-Cr iminal re¬ 
vision—Ondh Judicial Commissioner s Court, powers 
af — Magistrate's oiuler under section 145, Criminal 
Procedure Code, power to set aside. 

The Ondh Judicial Commissioner’s Court, having no 
authority to revise proceedings except that 
given to it by the Criminal Procedure Code, has no 
authority to set aside an order passed by a Magistrate 
under section 145 of the Criminal Procedure Code. 
O Ibad-ullau Khan v. Rahatullah Khan, 18 0. C 
69; 16 Cr. L. .1. 541 669 

~ — — S, 145 — Dispute as to 

land b€tw€e7i two channels — Boundary—Provifice of 
Agra and Oudh—Deep stream of Gbagra— Magistrate 
— Jurisdiction. 

The deep stream of the river Ghagra, as it 
exists at any given point, forms the boundary line 
between the District of Fyzabad in the Province of 
Oudh and the District of Bast! in the Pro^'ince of 
Agi-a. 

A dispute arose about a piece of laud situated 
between the two distinct channels of the river 
Ghagra between the District of Fyzabad and the 
District of Basti and the channel which was towards 
the Fyzabad side was found to be the deep stream of 
the river: 
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Held, that tho Magistrate of Bast! had jurisdiction 
to take cogni7.ancD of tho dispute under section 1-to 
of the Criminal PiMcedui'o Code. A. ArnnKNORV 
IUrtap SiN’ttH Sahai r. Daman SiNoii, 10 Cr L. J. 

627 S43 

— - SS. I45i l46--0rdcr 

“aot to ohati'act” without takimj cr/dcHCC, if Jiuol — 
Praccdurc. 

In aproceeding under section 145, Criminal Procedure 
Code, the preliminary order Avasmado, tho statements 
of the parties ns required by L'lanso (4) of tho section 
wore put in, but tho Magistrate without examiuitig 
tho parties or taking any evidence orderad a party 
‘‘not to ohstruct”: 

Held, that tho order was not a final order under tho 
section and that if tlieiv was still a danger of a breach 
of the peace, tho Magistrate n\ust complete the pro- 
ceodings as required by section 145 and juake 
a proper order either under that section or under 
section 14G. B. In re Dyawaita BAsr.rxuA Path, 

17 Bom. L. R. 382; 1(3 Cr. L. J, 414 66 

__S. 145, ttcofH’ of —Ac/aui 

physical possession, consideration oj — Possession, 
nature of, irrelevant—}yritten statement—Jurisdic¬ 
tion. 

Section 145 of the Code of Criminal Procedure is 
concerned solely Avith the fact of actual })hysical 
possession whether lawful or unlawful, whether in 
contemplation of law enjoyed by the jtossessor in his 
owu right or on behalf of others. 

Therefore, in proceedings under that section any 
question as to whether possession is on behalf of 
others or in one's own right is quite irrelevant. 

Questions as to the rights of parties raised by their 
Avritten statements under section 145, Criminal 
Procedure Code, are quite irreloA'ant; as such proceed¬ 
ings are initiated by tho Magistrate in the interests of 
public order and tranquillity and it is his preliminary 
order that settles the actual issue between the 
parties and founds his jurisdiction. IVI Narayana 
Asabi V. Kanda.sami Asari, -C Cr. L. J. 52) 641 

-s. 146 66 

-S. 146 — Attachment of 

property—Duration of attachment-- Adjudicaiian of 
rights of parties by competent Couil — Magistrate, 
duty of, to withdraw attachment. 

An order of attachment of property under section 
146 of tho Criminal Procedure Code remains in force 
until withdraAvn, but it is the duty of the Magistrate 
to AvithdraAv it and release tho attachment as soon as 
it is brought to his notice that a competent Court has 
determined the rights of the parties thereto or of 
tho person entitled to possession. IVIt Maharaja of 
Venkatagiri y. Ambabkana Srinmvasa Roav, j7 
T. 392; 16 Cr. L. J. ‘181 321 

_SS. 157, 165— loct- 

ing of doors of accused's house by Police of one Police 
station in jurisdiction of another Police station, 
n liether ultra vires 

Although the warding of section K'6, Criminal 
Procedure Code, limits tho powers of a Police officer 
to the places within tho limits of tho station of 
which ho is in charge or to which he is attached 
and although tho locking of the doors of an accused s 
house is a step Avhich would facilitate the search of 
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the house and Avould make tho search a thing of 

some value, yet tho locking of the doors and tho 

keeping of guard over tho house are also a part 

of tho ordinarv duties of the I’olice under 

% 

the words in section 157 “to investigate the facts and 
circumstances of the case and to take such measures 
as may be necessary for the discovery and arrest 
of the offender;” and in section 157 there is no 
provision preventing the Police of one Police .station 
from acting under that section in tlie jurisdietiou of 
another Police station, p, Natha Singh r. Kmi’Frok 
12 P. R. 1015 Cr.; 16 Cr. L. .1. 551 023 

-— —s. 165 823 

- --SS. 179, 181— Charge 

of criminal breach of trusf — Jmisdiction—Special 
and general provisions —Interpretation. 

According to the ordinary canons of construction 
a special provision shouUl onlinarily receive etfeet 
unqualified by the general. 

Section 179 of the Criminal Procedure Code can 
bo applied only to case.s in whieli the consequonoo 
necessary to constitute the offence ensues in .some 
])lace other than that in wliich the accused’s act 
is done. 

It is the Court within avIioso jurisdiction tho 
primary loss takes place that can take cognizance 
of the offence of criminal breach of trust. 

Where, therefore, the accused Avas appointed agent 
for the .sale of tho complainant’s oil at Nandynl 
and used to send periodical reports to his principal 
at Madras showing tho quantity of oil sold and tho 
amount of money receiveil, but after a certain time 
failed to do so and loft his place of business and 
made aAA’ay with the money: 

Held, that inasmuch as the misappropriation Avns 
only of the money received and the loss primarily 
ensued to the coniphunant as a consequence of the 
accused’s conduct at Nandyal, the Court of the 
Presidency Magistrate at Madras had no jurisdiction, 
to try the case. M. Krkshnamachari v. Shaw, 
Wallace & Co.. 18 M. L. T. 25; (1915) M. W. N. 419; 
29 M. L. J. 178; 10 Cr. L. J. 491 331 

-S* I 79—Penal Code (Act 

XLV of 1860), s. 415 —Cheating —Deceit—Jurisdic¬ 
tion—Court within whose jurisdietion complainant 
deceived. 

Tho accused, a trader of Salem in the Madras 
Presidency, deceived a trader in Dhulia in Bombay 
Presidency by leading him to boliei'e that he Avas 
buying clean ground-nut oil Avhen, in reality, he was 
buying a mixture of ground-nut oil with rock oil. The 
Dhulia trader Avas induced by the deceit to pay tho 
price agreed upon on the understanding that it Avas 
clean oil: 

Held, that the complainant aabs deceiA’ed in Dhulia 
and tho Courts at Dhulia had jurisdiction to hear the 
case. B. Jamxadas Vasanji v. Emperor, 17 Bom. 
L. R. 389; 16 Cr. L. J. 433 65 

-s. 181 331 

-SS. 195, 467, 471 

— E.tecntion proceeding—Sanction to prosecute for 
offences—Appeal to District Judge — Jurisdiction. 

An application was made to a -fudge of the Court 
of Small Causes for sanction to prosecute the 
applicant in respect of offences under seotions 195, 
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467 find 471 of the Penfil Code, committed in an 
execution proceeding before him. Tlie application was 
rejected. The matter was taken up to the District 
Judge under section lOo, clause 0, of the Criminal 
Procedui'e Code. In that Court the aiipHcation was 
registered as a eriniinal appeal: 

Held, that the application should not have been 
registered as a criminal appeal as it was a matter 
in which the Sessions Judge had no jurisdiction. 
A. ^IoH.\MMAD Y.\sin' r. Chkd.k L.\l, 13 A. L. J. 709; 
16 Cu L. J. 524 540 

---S. 195, cIs. (6), (7) 

_ Subordinate Judge empowered to entertain appeole, 

whether Court — Juri/idiction — Sanction, revocation of 
—Penal Code (Act XfA' o/1S60), 209-C/«im, 

meaning of~Hadra.< Civd Courts Act (III cf .873), 
fr. 8. 

Where, by a notification issued under the Madras 
Civil Courts Act (III of 1873), Government 
empowers all Subordinate Judges in tho Madras 
Presidency situated in a place different from that of 
the District Court, to receive appeals direct and 
not by transfer from the District Court, such Subor. 
dinate Judges are Courts to which appeals 
“ordinarily lie” iroin tho subordinate Courtswithin the 
meaning of section 195 (7) of the Code of Criminal 
Procedure, and such Sulxirdinate Judges have juris¬ 
diction to revoke on appeal tho sanction to prosecute 
for an offence under section 209, Penal Code, granted 
by a subonlinate Court. 

The word “claim” used in section 209, Indian Penal 
Code, cannot refer to a document produced in 
evidence to substantiate the relief askeil for in a suit. 
WI. Bo[)DU Ham.\yy.\ V. Chitturi Slrayy.a, 28 M. L. 
J. 4S»:; 17 M. L. T. 446; 6 Cr L. J. 439 7 I 

— ■ — S • I 95 (6) - Sanction in 

pronecute—Superior I'lmrt—Jurisdiction to re-con- 
eider whole case. 

A Court of superior jurisdiction whose jurisdiction 
is invoked under section 195 (6^ of the Code of 
Criminal Procedure should rc-consider the entire 
matter on the merits and while allowing all reason¬ 
able weight to tho opinion of the Court below, it 
should nevertheless re-conaider the question of the 
propriety of tho order of sanction on its merits 
upon a complete review of the entire facts. A. 
Ram Raja Dat v. Sheo D.ayac, 13 A. L: J. 685; 16 Cr. 
L. J. 489 329 

-s. 199 98 

- --SS. 225, 537, 239, 

256, 257, 3^2i~ Charge, defective, ej^ect of— 

Accused, right of, to know charge against him — E.rplu. 
sice Substances Act (VI of 1908^, s. 4 lb), charge 
under, essentials of—Charge draivn up — Court, duty 
of, to adhere to statutory language —Misjoinder of 
charges — Trial, if iUegal—**Same transaction," mean¬ 
ing of—Penal Code (Act AbT of i860), ss. 120A, 
120B—Criminal conspiracy, i)cr.<on when guilty of — 
Indictment, nature of, in conspiracy cases — T’crdict, 
objection taken after, effect of — Co-conspiralors, 
seiMirafc trial o/~Couj t, power of—Offence under s. 4 
(b), A’.i;plo«irc S«b«tuacc3 Act— Prosecution, right of, 
to prosecute for the offence irrespective of ultimate 
■ design of conspiracy—Cnme, suffieient proff of — 
Cbaj-yr of conspiracy—General evidence, particular 
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facts to he prox'cd after—'’'Unlawfully and malicious¬ 
ly," meaning of—Explosive substances under 8 4(b), 
nature of — Prosecution, duty of — Offence, proof of — 
Accused, whether bound to show his object or design, 
— Posse.^sion of explosive substances—Knoxrledge and 
assent, if necessary ~ Failure of conviction for crime 
cuuiinitfed Prosecution for conspiracy, if expediexit — 
Guilt, how established—Evidence Act (I of 1872), 88 . 
10, 143, 154 - Evidence under s 10, when admissible 

- Cross-examination —Defence, right of,to ask lead-, 
ing questions—Discretion under s. 154—H itncssc#, 
privileges of, in criminal cases — Detective, whether 
privileged to refuse to answer as to where he wna 
serrete<l—Statutory provisions, strict compliance with 

— H’r/ttcn statement in criminal cases, value of. 

Where it is alleged on behalf of tlie accused that 
the charge under section 4 (6) of Act VI of 1908 is 
materially defective inasmuch as it omits to state, 
fir.st, that the accused were in possession of explos’ve 
substances or bad them under t1 eir control “unlaw¬ 
fully and maliciously," and secondly, that it was the 
intent t)f the accused to endanger life in British 
India: 

Held, that those defects in the charge do not 
vitiate the trial and conviction, and that the case 
would be covered by section 225 and by clauso («) of 
section 537 of tho Code of Criminal Procedure. 

An accused is entitled to know with certainty and 
accuracy the e.xact value of tho charge brought 
against him, otherwise he may bo seriously pro* 
judiced in hi.s defence. 

It is not essential to specify in tho charge the 
explosive substances which tho accused have con¬ 
spired to have in ‘heir possession or under their 
control, where the illegal act, charged under section 
120B, Indian Penal Code, is tho unlawful and 
malicious possession f)f explosive substances within 
the meaning of section 4 of the Explosive Substances 
Act, 1908. 

Even though the illegal act which lie has agreed 
to do or caused to bo done, In-s not been done, n 
person maybe guilty of criminal conspiracy. 

Although an indictment, which omits to sot 
out the j)articular false pretence alleged, is held bad 
where an objection is taken before verdict, 
the defect is »’cenicd cured by verdict if no such 
objection is taken and there is a verdict of guilty 
on such an iiulietment. 

The indictment in all cases of conspiracy must, in 
the first place, charge the conspiracy, but in stating 
the object of tho conspiracy the same degree of 
certainty is not required ns in an indictment for the 
offence conspired to be committed. 

Wlicn a charge is drawn up, the Court shcmld 
adhere to the language of the Statute ns far os 
practicable 

Sections 120A and 12UB did not find a place 
ill the Indian Penal Code before the 27th ^Iarch 
1913, when Act VUI of 1913 became law; and, there* 
fore, persons accused under section 120B cannot bo 
convicted, unless the prosecution establishes that the 
accused were members of a conspiracy after the 27th 
March 1913. 

here it is established that there has been a 
misjoinder of charges, the trial must be deemed illegab 
because held contrary to an express provision of 
the law relating to the mode of trial. 
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A comprohousivo fonuula of universal a^ipHca- 
tiou cannot bo framed to dotormiim whether two or 
luoro acts constitute the same transaction: but 
circumstances which must bear on tho determination 
of tho question in an individual case may be easilv 
indicated; they are, proximity of time, unity or 
proximity of place, continuity of action and commu¬ 
nity of purpose ordesij'n. 

If A, B and C conspire to make or have in 
possession or under control an explosive substance 
within the meaning- of the Explosive Substances Act, 
atulifin pursuance of such conspiracy, d makes or 
has in his possession or under his ccmirol an explosive 
substance, they may, if tho Court thinks tit, be 
charged and tried together under section 12011, 
Indian Penal Code, and section 4 (?>) of Act VI of 
1908. 

'I'ho Court has tho option to place the co-consi)ira. 
tors on their trial sejiaratcly. 

Whenever evidence is attempted to be made 
admissible under section 10 of the Indian Evidence 
Act, the defence is entitled to insist on strict com- 
pliance with its provisions, namely, upon proof of 
Teasomible ground for belief that the persons named 
have conspired together. 

Where an offence is committed under section 4 (6) 
of the Explosive Sub.stauces Act. 1908, in pursuance 
of a criminal conspiracy, it is open to the Crown to 
prosecute tho accused for such offeimes, irrespective 
of the question of the ultimate design of the alleged 
conspiracy. 

In order to justify the inference of guilt, the 
inculpatory facts must bo incompatible with the 
innocence of the accused and incapable of explanation 
upon any other reasonable hyi)othesis than that of 
bis guilt. 

If the commission of a crime is directly in issue 
in any proceeding, it must be proved beyond reason- 
abH doubt. 

Whero there is a charge of conspiracy, particular 
facts arc proved to show that one or more of the 
defendants took jiart in it after general evidence of tho 
existence of tho consjiiracy is first given. 

Evidence of similar facts may be received to prove 
a party’s knowledge of the nature of the main fact 
or transaction, or his intent with respc'ct thereto. 

To admit evidence under this head, however, the 
other acts tendered must be of the same specific kind 
as that in question, and not of a different character 
and the acts tendered must also have been jn-oximato 
in point of time to that inquo.stion. 

Tho term “unlawfully and maliciously,” in tho 
sense in which it is familiarly used in the criminal 
law of England, signifies "not for a lawful object 
and intentiunally, without justification or excuse or 
claim of right.” 

Tho explosive snbstanco mentioned in section 4 
(b) of Act VI of 1908 need not be such as to ennhlo 
a person by means thereof alone, without the aid of 
otlier BukstttiicOH, to cuuso danger to lifo or injury 
to propert}'. 

Any part of any apparatus, machine or implement 
intended to be used or adapted for causing or 
aiding in causing any explosive substance, is includ¬ 
ed in the term ‘explosive substance’ us used in 
flection 4 (b). 

To place all tho available evidence in the caeo 
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fairly and fidly Ix'fore tlie tribunal by whicli alono 
the guilt or innocence of the accused is to be doter- 
ininod, and not to secure a conviction, is the main 
duty of tho pvosoention. 

The offence charged against the accused must be 
proved by those who made tho charge, and the 
accused stands only to hear the evidence that is 
given against him and, therefore, he is not bound to 
show at all, or in any way whatever, wliat his real 
object or design in doing any act or acts undoubtedly 
done by him was. 

In a charge under section 4 (b) of tho Explosive 
Substances A(*t, 1908, possession to bo jninishable 
must also be possession with knowledge and assent. 

When the prosecution fails, on tho o\'idouco, to 
secure a conviction for tho crime committed, it ia 
inexpedient, oven thougli it may be lawful, to i)ro- 
socute the aeemsed for a conspimey tho proof where 
of really rests on the establishment of tliat very 
crime. 

It is not hy pi-oof of his character but by proof ol 
the facts that a man’s guilt is to be established. 

In the course of cross-examination by tho defence 
for tho jnirposo of eliciting facts in tlieir favour 
from the prosecution witnesses, though those facts 
are irrelevant, tho defence arc entitled, in view of tho 
genornlity of tho jn-ovisions of section 143 of tho 
Indian Evidence Act, to ask leading questions. 

Tlie Ct)urt may in its di.scretion, under section 
154, Indian Evidence Act, pc-rmit tlie prosecution to 
cross-examine a witness, oven though ho had been 
originally called by them with regard to tlie matters 
elicited by the defence. 

In criminal prosecutions, tlie witnesses for tho 
Crown are yn-ivileged from disclosing the channel 
through which they have received or communicated 
information. 

But tho same prinloge cannot be claimed by a 
detective, wlio cannot refuse on grounds of public 
policy to answer a question as to where he was 
secreted. 

In a case whero every possible point is likely to be 
contested, a strict compliance witli tho statutory 
jirovisions is desirable, 

W'hcn a written statement is accepted by a 
Court from the accused, it does not take tho place 
of evidence nor of such examination of the accused 
as is contemplated by the Code of Criminal Procedure. 
C. Amkit.vlal Hazra v. Emperor, 13 C. L. J. 331; 
19 C. \V. X. 076; 16 Ck. L J. 497 513 

- S. 239 513 

——-^^-SS. 254, 255, 256, 

257— Trial in ivarronf case—Provisions of Code 
hindiiiij nature of — Magistrate, whether can vary pro- 
cedurc according to usage — Cross-complaints — Pro. 
secution evidence in one cannot he treated as defence 
evidence in other. 

A Magistrate is not at liberty to substitute for the 
procedure of the Code a procedure which has arisen 
by usage, however convenient the latter may be. Tli« 
provisions of the Code must bo followed. 

Where, therefore, in trying two cross-complaints, 
tho Jlagistratc heard the evidence for the prosecution 
in each and witliout framing a charge formally as ro- 
quired by section 254 of the Criminal Procedure Code 
aud without following the provisions of sections 256, 
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25H and 257 in the first case, he dealt with it as if a 
charge had been framed and treated the evidence in 
the other case as defence evidence in the first; 

lleU, (1) that a trial conducted in a inode so mate¬ 
rially difTeivnt from that prescribed by law was not a 
proper trial; 

(2) that the differences between the procedure follow¬ 
ed and the legal procedure were of too fuudamontal 
and important a kind to bo treated as irregularities 
cumblc by any of the sections in Chapter XLV of the 
Code. B. hSirEKOR >•. Dosabh.m J. ^hONDV, 17 
JloM. L. U. -190; IG Ck. L. J. 538 666 

_s.256 513 

. _S» 256— 

tried togeflicr ivitk tcarrnnt ca^c—Procedure to he 
tWJoiml—case dismissed during trial—Sum- 
..mas case proceeded with—Right oj accused to rc-coll 
and cross-examine prosecution xrifneises—Rtght to rc- 
call and cross-examine—Right refused—Prejudice 

Burden of proof. 

^Vhore a snmmous case is tried together with a 
warrant case, the procedure to be followed is that of 

a warrant case. . 

V summons case and a warrant case were tried to- 

•-■ether. Dunng the trial the charge of the warrant 

was dismissed and the charge of the summons 

case was proceeded with. Tin- Magistrate refused to 

allow the accused to rc-call and further examine the 

jirosccution witnesses: 

Held, that the refusal was illegal. 

The privilogo conferred by section 25«, Cnnunal 
Procedure Code, is a substantive one and when denied, 
it is for the prosecution to show that the accused was 
not nrojudicod by the denial. IVI» Hallabandi 
SoBEiANADRi, In re, 2 L. W. 574; 18 M. L. T. 92; (^15) 
M. W. N. 54G; IG Cr. L J. 540 6o8 

___S. 257 513 

__ 307(3) 72 

-- — - Sa 339 — Approver — 

Pardon /yr/t’i7c(l—Poaer of Sessions Judge to direct 
prosecution—Plea nut taken before Committing J/a- 
gistrate taken before Sessions Judge, legalitg of. 

In a case of dacoity one of tho accused (r was 
given a conditional iiardou. Tho Sessions Judge, being 
of opinion that he had nut spoken the truth, directed 
his prosecution under section 397 of tho Penal Code. 
G pleaded pardon before the Sessions Judge, but 
not before the Magistrate: 

Held, that the Sessions Judge had no authority 
to direct tho jirosecution of (7 on any specific 
charge and that if he came to the conclusion that 
the approver had wilfully concealed anything essen¬ 
tial or given evidence on any jioint wliich was 
positively false, he was entitled to record an opinion 
to that effect and to invite the attention of the 
District Magistrate to his opinion or possibly to 
suggest the propriety of his prosecution: 

Held, further, that G was entitled to plead partlou 
before the Sessions Judge, although he had not done 
80 before the Committing Magistrate. A. Emperor 
V. Gangua, 13 A. L. J 4*24; 37 A. 331j 16 Cr- L. J. 
483 - 
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__ _ ss. 367, 424- 

,nc)it—Several accused—Appellate Couvt, duty of. 
Whore there are scvenil .accused who have ap- 
jioaled, it must appear from tho face of the judgment 
that tho case against each of the accused has been 
taken Into consideration and reasons should be given, 
as far as mav be necessary, to show that the Appellato 
Court has devoted judicial attention to the caso of 
each of the accused. M. CiiERrK.ATH Mammad, Di 

IGCr. L. J. 49G .336 

__s?. 374, 376 (b)— 

Reference—Capital charge—Accused undefended— 
Rc-trial, order of—High Court, power of. 

When an accused appears before a Judge on a 
Cajiital charge, he ought not to he allowed to go 
undefended, the cu.stoin being for the Judge to 
appoint or rec(ucst any member of tho Bar to conduct 
the defence of the accused. 

Under section 376 (6), Crimimil Procedure Code, 
the High Court has jurisdiction to order a new trial 
on tlm same or an amended charge. C Emperob r. 

Mohar Ar.i Sheikh, 19 C. W. N. 55G; 21 C. L. J- 4955 
IG Cr. L. j 4S1 ^.,321 

_SS. 330, 56?-iVf. 

reedings submitted to Sub-Divisionul Magistrate 
Jurisdiction—Power to ac<inlt. 

A Magistrate to whom proceedings are submitted 
as provided by section 5f)2 of the Criminal l*ro- 
cedure Code may pass such sontence or make such 
order as he might have passed or made if tlie case 
had originally been heard by him. He is not prevent¬ 
ed from acipiitting the accused, if on a perusal of 
the evidence he comes to tho conclusion that 
conviction shoubl not have taken place. U- B Ml 

Ti Hla r. Mi Kix, U. B. R. (1915) II, 55; IG Cr h. 
J, 535 663 

-s. 406 827 

-SS. 417, 435—Jc- 

(piitfal in Sessions case tried with aid of Assessors — 
Revisio)i petition to High Court against order of 
acquittal—Powrr of High C art to interfere in 
revision—Sessions Judge and assessors cortcitrrinj/— 
Important witnesses d'sheliecct—Sessions Judge, 
power of, to stop prosecution—Revision by private 
person. 

Ordinarily a High Court has jurisdiction to inter¬ 
fere on revision with an order of acquittal but it 
should exercise this jurisdiction sparingly and only 
where it is urgently demanded in the interests of 
justice. 

The power of a Court to stop a case if it thinks it a 
waste of time to go on with it is undoubted and, there¬ 
fore, where in a Sessions case two of the important 
witnesses for the prosecution were disbelieved by the 
Judge and the Assessors and the jirosecution was 
stopped, there was no such patent miscarriage of 
justice as to call for interference by the High Court. 

It is very doubtful if a private party should, as a 
matter of I'ight, be allowed to move tho High Court 
iu such cases. !VI X'TEsa Padayachi, In ir, 17 M. 
L. T. 457; 28 M. L. J. 639; (19,5) M. \V. N. 411; 16 
Cr. I.. J. 558 8^0 

- -- S. 421 - Reasonable op- 

portnnity to appellant tobe heard in support of appeal 
—Advocate filing appeal not Advocate for appellant 
called upon to support appeal—Reasonable opportune 
ity, if given. 
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Wlioro the Advooato filing: the petition of appeal is 
not himself the Advocate for the appellant, a ivason. 
able opportunity for hearing tho Advocate cannot be 
said to have been given where he is called ui)on forth¬ 
with to support the appeal. U. B. Nga Shwk IlMfX 
r. Empehor, U. U. U. II, 52j 1(5 Cr. L. .1. 5a8 

666 

“ “ S. 423 (I)— Jnvhdic^ 

/lOH— Acquittal — At>peal—Iluih Cciift, poicci* of, to 
interfere—Grounds of interference. 

In appeals against acquittals the High Court ought 
not to interfere unless tho trying Judge was clearly 

wrong and the judgment is either pcrvcrsi* or basotl 
on obvious error of procedure. IVl. Pi bi.ic Piiosk- 
cuTon V. XAR.UANA Xayidi*. ifi Cr. L. J. .V2y 657 

-- SS. 423 (I), 439 (3) 

—Reference —Power of Sessions Judge in appeal — 
Acquittal—Procedure — Knhancenwnt of sentence, 
whether a fit ground for ordering rcArial. 

Where a Sessions .Indge sitting in appeal is of 
opinion that an accused should be acquitted, lie ought 
not to refer the case to tho High Court. It is his duty 
TO allow tho appeal and acquit tho accused. 

Where a Se.'isions Judge sitting in appeal thinks 
that tho case ought to havo boon tried by the Court 
of Sessions, ho should himself sot aside the conviction 
and order a commitment under section 423 (li (6) of 
tho Code. 

The power of ordering a new trial merely for (ho 
purpose of enhancing the punishment is a power tluit 
outrht. to bf> very sparingly oYon-isod. A. Kmperor 
V. Mohan Lal, 13 A. h. J. 477; 16 Ch. L. J. 433 65 

---- S. 424 336 

-- 435 850 

--S» 435 — Charter Act, 

s. lo —High Court, power of, to quash procccdiiu/s at 
any stage—Penal Code (Act XLV of IKfiO;, .vv.‘ ISP, 
504. offence under, essentials of—Abusing proces.^. 
server, whether offence—Serricc of summons, when 
complete-Process-server, right oj, to enter any house 
without i>ermission. 

A High Court has jurisdiction to interfere at any 
stage of tho proceedings if it considers that, in the 
interests of justice, it should do so. 

Before an offence under section 189 of the Indian 
Penal Code can be made out, it must bo shown tlrnt 
there was a threat of injury to a public servant for 
the puriiose of inducing him to do any act or forbear 
or delay to do any act connected with tlio e.xercisc of 
his public fmiction. 

The mere fact that the accused abused the process, 
server will not constitute an offence under section 
189 of the Indian Penal Code, nor will it constitute 
an offence under section 504 of the Indian Penal Code 
without an intention to cause a breach of the peace or 
knowledge that a breach of the peace is likely to 
resalt. 

Service of summons is complete when it is tendered 
to the witness and his refusal to sign the original 
makes no difference. 

Tho fact of a subpoena being entrusted to a 
process-server does not give him a general right of 
entry into any house witliout obtaining tlio per- 
misbion of tho owner or person in charge. IVIi 
KurrusAMi Aiyar, In re, 28 M. L. J. 005; 2 L. \Y. 463; 
10 Cr. L. j. 477; 17 M. L. T. 308; (19i5) M. W. N. 
300 109 


Criminal Procedure Code —contd. 


-s. 439(3) 65 

-SS 467,471 540 

“ “■■■ S, 476—T/h(( withiii 

which proceeding should he taken—Limitation. 

There is nothing in section 47G of tlio Criminal 
Procedure Code which re([uiros a Court to take 
action,if at all, immediately after tlie conclusion ul' the 
case in which the offences are saiil to have' been 
committed or within any fi.xed time thereafter. A, 
Tir.AK pANPEV r. Kmperor. 13 A. ),, J. ICfi; 37 A. 3-l J 
10 Cr. h. J. 405 97 


-:—:-SS. 488, 489-.ip. 

plication hy hushond to cancel order of maiulennnre 
—Pica of divorcc—Duty vf Mogi.'ifratc—Pcrson of 
.full age, whether can hr presumed to art uudi'r 
injhicnce of relations. 

W'hcrc a husband applies for the cnncellHtion of 
an order of maintenance jinssod in favour of liis 
wife on tho ground that he has been divorced 
from her, it is the duty of the Magistrate to entertain 
such plea and give it consideration. 

Muhammadan Law does not give a wife nnv 
authority, except po.s.sibly in .accordimco witli a 
contract entered into at the time of the marriage, 
to prevent her husband divoreing her hy the pro-’ 
nouncing of 

A ])prsou who is of ago cannot he presumed to be 
acting under tho intluenee or compulsion of his 
relations with whom he is living in the alisence of 
any evidence. U.B. Hvs.tv Chanea v. Mi8jn 
U. B. B. (1915), ir, 53; ir, Ch. L. .1. 531 659 

- S. 489 659 

-S. 514 821 

- S.5I7 92 

--S. 523 85 

——— -s. 526 cIs. (I) (a), 

— Tran.sfer of case—Fair and impartial luquinj 

—Reasonable apprehension. 

Where an application was made hy tlic accused 
to the trying Magistrate, hetoro the coniincncemcnt 
of the hearing, notifying his intention to move tho 
High Court under section 520, Criminal Procedure 
Code, for transfer and praying for an adjournment 
for that purpose, but tho ap])lication uas rejected 
and some condemnatory remarks were made in a 
superliuous order by the .MagUtiutc against tho 
accused: 

Held, that the Magistrate was bound to grant tho 
adjournment and that as these irregularities coupled 
with the condemnation of the accused niipcurcd to 
liave created a rcasouahle apjirehension in tiic mind of 
the accused that a fair and imiiartial inquiry could not 
be had, the case ought tobe transferred. S.* Otandas 
Dwarkadas i. Emperor, 8 b. L. 11. 341; 16* Cr. L J 

108 


S. 530 —Bench of Magis¬ 
trates—Conviction—Some not having heard evidence 
effect of. ’ 

A conviction by a Bench of Magistrates some of 
whom have not lieard the evidence is vitiated and 
must be set aside. IV?, Sl’BRAmama Ayyar. In re 

ot ‘\f I /• r T J r r\ ' - f 

32.9 

bJ 3 


3b M. 304; 16 Cr. L. J. 489 


S. 537 


S. 562 


663 
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__ s. 565 

pnu-r.- Of, fo pa.<.< onlcr iiudr.\ in ni>})rnl nr revision. 
W'noro a twin" Miitris^trntc, noi pspocinllr cm- 
noworoa in this bohalf, passed an order under section 
oGo Criminal I’roceduro Code, and direeteil a convict 
to notify his residence for a veri<id ot years 

and the District Magistrate inoved the Hnrh Court 
to pass such an order on revision: .,i i. 

UeUl that the Magistmte’s order being without 
jurisdiction must be (lunshed, but that as scctic.n 56o, 
Criminal Procedure Code, required that the order 
should bo made by the trying Magistrate at the time 
of passing The sentence, the Appellate Court or Uie 
Court of Kevision could not make an order nndor that 
■ection where the original Court was not so em- 
powered. S. Emperor r. Dino, S S. L. 11. 

Or. L. J. 460 * ^ * 

Criminal revision—Criminal Procedure Code 
(Act Y of 1898), s. 145—Judicial Commissioner’s 
Court, powers of—Magisti-ate’.s order under s. 1 15, 
Criminal Procedure Code, power to set aside 669 

Crown Grant—Ferry—Presumption 692 

Custom- Sec Alienation. 

___-Alienation— yece.«s/ty—S^-iW/>roo/, 

M’hen not reqnired-~Consuleyatinn, small })Oiiion of, 
not/or necessity — Sale, if set aside. 

■\Vhen a suit to set aside an alienation is filed a 
considerable time after the alienation was effeetod, 
strict proof of necessity cannot bo expected from 
the vendee. 

A sale is not to bo sot aside when only a small 
portion of the consideration for the sale is not found 
to bo for necessity. P. Kisiien Sinoh r. Sousa, 

117 V. L. K. 1915' 799 

_ of ancestral property — 

Necessity —Goo*l faith — Second appeal — Question of 
law o»'/acf. 

The question of valid necessity may be one of law, 
or of customary law or one of fact according to the 
peculiar circumstances of each case. 

\Yhore, therefore, in a suit by the minor sons for a 
declaration that the sale of ancestral properly by 
their father shall not affect their reversionary right 
after bis death, it appeared that the alienor was really 
in need of money for household necessities and that 
he took the money in good faith for ordinary pur. 
poses: 

Held, that the question of valid necessity was one 
of fact in the case and its necessity being jiroved, 
the plaintiffs’ suit must fail. P, Raja r. Allah 
Ditta 802 

-by widow—Occu. 

pancy rights, creation of—Suit for declai-ation that 
creation of occupancy rights by widow was in\-alid 
— Limitation, starting point of 789 

■Ancestral land, xrhelher 


liable to attachment in hands of widow of deceased 
proprietor—Onus—Effect of attachment. 

Where a male proprietor governed by Customary 
Law has contracted a debt, in respect of Avhich a simple 
monoy*dccree has been passed against him, and 
thereafter has died leaving ancestral landed 
property, which has come into the possession 
of his widow on the usual life-estate, such property 


Custom— contd. 

is liable to bo ati ached at the iiLstance of the 
docensed proprietor’s judgment-creditor in execution 
of his money-decree. 

The burden of proving tlmt the deceased’s estate in 
the hands of his widow is not liable for bis just debts 
lies heavily on the person asserting this. 

An attachment of property does not affect any title 
therein, but merely prohibits its transfer. P« 
llnAMBfL Devi r. Narain Singh, 39 P. R 1915; j^03 
P. W. R. 1015 672 

_»-> i •’’•^Necessity- Payment of deb 

due by husband—Hindu Laie—Payment of barred 
flfht—Payment out of income of property. 

Under the Hindu Law a Avidow can validly 
alienate property to raise money for payment of 
debt due by her husband, even if she bo able to pay 
it off out of the income of the property in her hands, 
but under the Customary Law she is not competent 
to do so. 

Under Customary Law, nnlike Hindu Law, a widow 
is not bound to pay debts due by her husband Avliich 
have become barred bA' limitation. P. InDAR f. 

Moti Ram, 112 P. L. R. 195; 75 P. W. R. 1915 780 

■ -PriA'ncy — WindoAvs interfering Avith 

privacy—Easement 154 

_ ■- , reasonableness of — Question of 

Reasonableness, test for 312 

-cf math. See Mahant. 

» Sale — Consideratinti — Necessity for 

trilliny amoiuit not proved, effect >f~-Punjab Courts 
Act (IV of m2), s. 41 (i; (a)—Second appeal, 

ground for interference in. 

In a suit to set aside a lu ivato sale the Courts 
should not iiiterfcro avIutc tho sale is 
an act of ordinary prudence or Avhere tho considera¬ 
tion is held to be necessary except to a comparatively 
trifling amount. 

Therefore, Avhere a 1<-Aver Court OA'crlooks these 
provisions, tho Chief Court is entitled to interfere 
in second appeal. P. Hazarasingii r. Ahi’E Singh, 
118?. L.H. 11^15 801 

> ■ " ' -Succession—Dakhna Aforas of 

Multan —Sons —Eldest son entitled to extra share — 
Partition suit —r(dt/c of a-uit—Value of share of 
plaintiff. 

Among Didhna Arorns of Multan there is a 
recognized custom as to giving of l-ftli share (*f 
ancestral immoveable property to the eldest son. 

In a suit by a plaintiff for his share in joint family 
property the value of suit for purposes of jurisdiction 
is the value of the property claimed and not the 
value of the Avhole estate of Avhich partition is 
praved for. P. Khilanda Ram v Nanda Ram, 108 
P. L. R. 1915j 68 P. W. R. 1915 769 


—-- -— Ilindn GoreAvaha Rajputs 

of OarhshanXor Tahsil, District Hoshiarpur— Daugh¬ 
ter—Collaterals of fifth degree—Preferential heir -— 
Ancestral pn>]-erty. 

Among agricnltural tribes in the Punjab near 
collaterals do, as a general rule, e.xclude daughters 
from succession to ancestral property and it is for 
the daughter to proA'e her right to oust the collaterals. 

Where on tho death of K, a Hindu Ooretrahn 
Bajput of tho Garhshankar Tahsil, Hoshiarpnr 
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District, his widow hold the land and after her 
death mutation was effected in favour of the 
collatei'uls who took possession: On a suit for posses* 
sion by the daughter of K 

HeUiy that she hn<l failed to prove that by cusToju 
amonff Hindu Goreivnha Juts of Garhshankar Tahsil, 
Hoshiarpur District, udauglitorwasentitlodto succeed 
to the ancestral property of her father in preforenco 
to his collaterals in the lifth degree. P» llAioii r. 
PexNU, 35 r. 11. 1915 5b I 

.. -Succession—Lodi Pathans of 

fahad, .djubuin District—Presiimption-Oims. 

In matters of inhoritauco Lodi Pathans of Ambala 
District follow agricultural custom and not their 
personal law, and the presumption is that among 
them first cousins succeed to ancestml estate in 
))refcrGnce to daughters. 

Where the daughters seek to rebut this presumption 
the ojjus lies ou them to establish their prior right, 
p. Abdul Ghafur Khan r. Mu.sharraf Bi, 47 P. 
R. 1915; bl) P. W. H. 1915; Itil P. L. R. 1915 7 

— ■ - ■■ - — — Pagwand or cliundawand 

—Malkotra Rajputs, Una Tnhsil, lloshinrpur Jjis- 
ifict—Uifference hcticcen the plains and hilhj dls. 
rids. 

Among the ilalkotra Rajputs of the village 
Panjawar of Tahsil Una in the Hoshiarpur District, 
the rule of succession is chundairnnd, and not 
poiituand. 

In the Punjab plains the custom of chiindau-anil 
is slowly giving j)lace to pogtrand even where it 
may have been pri'valcnt at one time, but tlicre is no 
such certainty as regards the hilly tracts of tlie 
Province. P.' Gopal bixcH r. Pkadh Diyal Sinuh, 
50 P. R. 1915; 09 P. W. R. 1915 bSU 

-Will- Gulfaro.sh Arains of Lahore city 

— Will—Burden of proof, nature of. 

Among the gulfarosh Arains of Lahore city there is 
a cu-stom of Will-making comrary to iMuliamniadan 
Law. 

The btirdou of proving such a custom lies on the 
person who asserts it, but in view of the fact that 
tho tribe is a mere fragment of a very largo body of 
Arains, who arc agricnltm-ists and follow, c-tceiu as 
regards certain thing.s, ordinary Punjab custom, tlio 
burden is not a heavy one. 

The fact tlmt a party has repeatedly by act or 
word shomi that ho does not really follow a 
partieulai’ law, though it does not amount to an 
estoppel against him, still shows tho views liokl 
by tho party. 

Instances in support of an alleged custom are not 
always to be treated as of little or no value because 
supported only by onil testimony; if the deponents 
have means of knowledge and the opposite ])arty 
makes no attempt to rebut, facts stated may often 
be accepted as proved. P. Rahim Bakhsh r. Umar 
Dix, 49 P. R. 1915; 111 P. W. R. 1915 bb2 

DaitiaSreS —One co-sharer’s right tosue another co- 
sharcr—Mutual arrangement about actual possession, 
effect of—Increased rent, demand for, for fishing. 

Where the plaintiff snes one of tho co-sharera for 
damages for tho wrong^ful removal of fish from a 
tank and it is found that there was an arrangement 


Damagres— conoid. 

by which tho defendant was put in possession of the 
tank witli tho right to take fish from it- 
Held, that the arnmgement or lease could not bo void 
oven under tin- 'rrausfor of Property Act, heenuso 
the act tlmt was done in removing the lisli was a past 
act and at that time, if under an arrangemmit, lease 
or license, wliatever if may be called, the right was 
in e.xi.steuee, the defendant was justly exercising liis 
right in lislnng in the tank, and daniag<*.s could not be 
claimed against him. C. Buhaui Lai, X\m»v e. 
Kedar Nath Neru, 19 C. W. X. H72 b06 

---Principal debtor entirled fo avoid but 

not avoiding contract Surery, wlielher liable for 

breach—Xotico of arrival of goods, if oiler_I’ailnre 

to take delivery 7 | 2 

-Misrepresentation avoiflj|ig(«onti-!u-t must 

be one of fact—i3amag<*s for breach of contract_ 

Criterion for a.ssessitig damages 5/ b 

-Sale—Mortgageo selling mortgaged land 

—Covenant to transfer another land if vendee dis- 
possessed by redemption—Statutory prolnbition of 
transfer of l:ind ■ Vendee, riglit of * 75 I 

- Speeilic performunco — One contract 

alleged and differerit eonfraet proved 

-^>Hit for recovery of lialance of niort- 

gage-money, whellier nmiutaiiiable in Small Cause 
Court —Damages for breach of contract b2l 

- - 9 suit for -Itlaliclous pro.secution—Proof 

—Couvierioii of plaintilT iu lo.vcr Court, (dfiat of 

DecIarat'O ‘1 of title, suit ta.—future of 

title to hr asretl tinrd jlrst—Plaint, iiiiii'ndnient of _ 

Disnetioii e.crrcisfd by Imn;- Ajipellatc Oourt--H{,j}, 
Court, poirer of, to infrrferr. 

A Court ouglit not to declare the title of anv 
party to a piece of land without knowing what the 
nature of that title is. 

A High Court ought not to interfere with tl,e 
discretion delibi^rately ext'rci.'K'il bv a lower 
Appellate Court in refusing to allow a plaintiff to 
amend bis ])laint timing the progress of the suit 
unless it i.s satisfh'd that the lower Court came tr'i 
a wrone conclusion. C. Hari Krish.va Das c, 
Dinor Kint.v 355 

Declaratory suit, maintainability <,f At- 
laehmcnt liefore judgment - Decree-hohler, if (dj. 
tains j>riorily i5'd2 

Decree. See Civu. Procedure Code 1<)08 

.s. 2 (2). 

--against liead of family, how’ far binding 

upon other members 156 

-, C.V parte, against minors, whim liable to 

bo sot aside 579 

-- nisi, dofinition of 178 

Dedication to religious or charitable puyp.'>ses _ 

Land once dedicated fo 07 ie purpoie, U'hether can be 
used for any other. 

If a piece of land is dedicated to one purpose 
it cannot, contrary to tho terms of the dedication’ 
except incases wliich fall under the cy,res doctrine 
tor its equivalent in Muhamadan Law) be utilis-’d or 
any other purpose. Gramam Adam Sahib 

Haji Abdulla Sahib 



1040 


INDIAN CASES. 


[1915 


D06d« o/—DaScbirdurlnamn —TfH'iP 

r^iii'inishing her life-estate Jor consideration—Sale 
or retin-inishinent—Consideration not passjd—D.'ed, 
inU'lity'r)f. 

Where a willow executed and registered a deed 
stvlin^' it a d tstbardarinnina, and stated in it that 
slie ri.-nounced all lier ri^rlits as '> idow in the estate 
other husband hold liy her in favour of the next 
male roversion-'r in consideration of his aurreainj; 
to pay her a certain ainoiiut which atnounc was 
never paid: 

Held, that the deed was not a sule»doeJ but a 
deed of release by whicli the wiiluw .<urrender.'il lii'r 
life-estate in her husband's land. 

Held, further, that since no part of the considera¬ 
tion for the surrender of lier life-estate was jiaid to 
her by the reversioner tlio agreement I'tnbodied in 
the deed was void and unenforceable. P 

jnat r.\ZLAN r. iM-tM-UD-DlX, 95 P. W. R. 1915 263 

DeJamatoi y statement, Sec Puxal 

Code, s. 500. 

Deposit. See Bexc.al XiXAXcT Act, s. 174; 
TR'NSi'En or Puopeuty Act, s. 83. 

_—■ - in '7oiirt —iloneij paid under compul¬ 

sion oj trgni order, recovery of—Conditional payment 

_ Juilirial order, nature of—Rules of Supreme Court, 

0. ALT, rr. 5, 0, scope of—Inherent power of ('ourt. 

Tlie principle that, when* iniuicv lias been paid by 
the iilaintitY to the ilefendant nnder conipul.sion of 
legal process which is afterwards discovered not to 
have been dne, the plaintiff cannot recover it back 
in an action for money Uad and received, cannot 
apply in a case whore money was deposited by the 
plaintiff, C, on the failli of an onler wliich staled 
explicitly that the money would be retained in 
Court pending tlie determination of tlic (inostion 
whether the money belonged to If the then judg- 
ment-debtor of A, or to 7), the alleged creditor of tlio 
depositor C, but where without hohling any iiKpiirv 
and without notice to the depo..jitor atnl his 
alleged creditor the Court paid it out to .1 on 
his application. 

A deposit made by order of a Court pending 
adjudication of the (piestioii whether Ji or D is 
beneficially interesteil in tlio mnnoy, is a conditional 
one. 

No judicial order can be made to the detriment 
of a person till he has been afforded ample oppor¬ 
tunity to defend his rights. 

The Rules of the Supreine Court in Kngland con- 
template not an ex parte order to the prejudice of 
third person who may bo really interested in the 
debt due from the garnishee but an inquiry in the 
presence of all the persons interested. 

The Code of Civil Procedure (Act V of 1903) does 
not contain any specifip rule of the type of rules 5 
and 6 of Order Xl^V of the Rules of the Supreme 
Court in England, but the Court has inherent powers 
to guard against an abuse of its process and to 
ensure that its orders do not operate to the 
prejudice of persons who have no notice of the 
proceedings. 

The money deposited does not cease to be the 
money of the depositor merely because he brought 
it into Court on the faith of a conditional order, 
which directed its retention in Court pending iiujuiry 
into the question raised. 


Deposit in Court—concld. 

The Court hns full authority to compel a party to 
bring back such money into Court to be re-paid to 
the other partj' entitled to it. C. Harinatii v. 
Il.vRA Das Ac n.vRj.v 5h0 

Detective, whetlier privileged to refuse to 

answer as to wln'ro he was secreted-Statutorv 
provisions, strict compliance with 6i3 

Directors, whether agents or trustees 192 

Divorce decree by District Judge—Reference to 
High Court —Practice—Parties absent, effect of 

178 

D vorce Act (IV of 1869), SS. 16, 17, 

69 —Divorce dec I re by District Judge—Rtference to 
High Court — Proctire—Parties alsent, rjfect of — 
Decree nisi, defnitinii of — Prostiinie, who is —L'fi- 
dence .let (I of s. llli— Legitimacy. 

Per Wallis, C. J. and Ayling, J., {Sadasiva Aiyar, 
J., dissenting.)—The juri.sdiciion of the High 
Court to Confirm the decree in a divorce suit 
arise.s immediately upon a reference. To complete 
that jurisdiction it is nut ueccs.'^nry that there should 
bo a personal appearance of the potifionor before the 
High Court. 

l*erS'mhf.sirrt J .— 'Die order jmssed in a 

divorce case by a District Court is not a decree 
vid. It is only a divorce decree passed by a Higli Court 
on its original side which is called a decree nisi. 
Under the Divorce Act the person who wants the 
coidirmation of a decree pronounced by a Dislrict 
Judge ought to make an application to the High 
Court for confirmation and witliont such njiplication 
tlio High Conn should not confirm the decree passed 
by the District Judge. 

'I'lie more fact tliat a woman talk.s promiscuously 
with all, <locs not slio v her to ho a prostitute, though 
she may he a coquc'tte or a flirt, 

'I'lio prcsnmpiion of a child's logifimnev can l<o 
saiil to he rebutted, if it i.s shown by strong, distinct, 
satisfactory and conclusive evidence that the husband 
before conception had not acc'ss to his wife. IVI, 

(IroA WiLMAM V. Gi’DA Kartxamma, 17 M. L. T. 357; 
29.M.h. J. 209 178 

--S. 69 178 

Document, cancellation of—Limitation, from 

when begins to run 9b8 

-, construction of — Principle—Plain and 

unambiguous words —Comj7. duty of—Evidence Act 
(I of 1872), s. 94— Di’cil — Language plain nai7 
definite — Evidence, admissibility of, to prove language 
applies to other facts. 

Per Sj)enver, J. —IVhcn tho language used is plain 
and applies accurately to existing facts, evidence is 
not aduiissiblo for tho purpose of showing that it 
was not meant to apply to those facts. 

Per Coutts-Trotler, J. —Where the wo’*ds used in a 
document are definite and unambiguous, the Court 
must not travel outside the words used to found or 
confirnt speculations as to the parties to the document 
having in fact intended other than what they have 
said. IVI, Velappa Gocxdex v. Palaxi GofxnrN, 
(1915) M. W. N. 32.5 201 

Dower, See Mrii.iMMADAX L.^w. 
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ESSGIYIBnt—C’u«^o>n — Pn'i'rtry—irujdoics intei’ 

J'ci'ing tvith privacy —Injunction. 

\ plaintiff is entitled to have atlocreo closing doors 
and windows opened by bis neighbour, by obtaining 
an iujuuctiou fix)m the Court on the ground that his 
privacy lias been interfered witli and l)y oastoni he is 
entitled to restrain the defendant from interfering 
with his privacy by opening new windows and 
ventilators. P« Lajja Ram r. Fa^ira, 74 T. L. II. 
1915 154 

-- Latrine erected on another inan's land 

—Enjoyment for lon-j scries of years—Rijkt of ease¬ 
ment, if acquired — lH'jht unknoicn to law —*Yeje 
eosenieaf, if created — Pleadings. 

Where the plaintiff along with some fif the <lefond- 
ants erected latrines on land which did not belong 
to them, and used them for a long series of years and 
thereafter claijnod a right of easement: 

Held, that no question of easement arose in the 
case, for an easement of this descriptiou was unknown 
to law and the Court would not create a new 
species of casement. 

Where, as in the present case, the act of the 
plaintiff was in the nature of trespass and it might 
perhap.s Imve been open to him to contend that ho 
had acquired a good title to the disputed property by 
adverse possession, but where no sucli claim wjis set 
forth at any stage of the litigation: 

ileid, that the plaintiff could not be permitted 
to make a caso inconsistent with the title alleged in 
the plaint and that the relief sought could not 
be granted C« Hdra L.al Roy r. Lukenath Siiah.a, 
19C. W. N.SCi b6b 

■ — User for less than prescriplire period, 
whether possession—Right of suit Incorporeal right, 
nature of—Adverse possession—Inclosure, proof of — 
Strongest evidence. 

Kasements arc not capable in an o.xact soiiso of 
being possessed. The enjoyment which may in time 
ripen into an casement is not possession and gives 
no possessory right before the due time is fulfilled. 

Per Sadasica Aiyai,J. —An incorporeal right wln’ch 
can be the subject of legal possession while in the 
process of ac([iU8ition should be a right which, by 
its very nature, is presumably one enjoyed to the 
exclusion of otliers, or there must be clear evidence 
that one who is acipiiring the incorporeal right 
by the enjoyment of it has boon in enjoyment 
with the distinct animus or intention of excluding 
other persons from like onjoynieiit with himself. 

luclosure is the strongest possible evidence of 
adverse possession. IVI. Xakasapj’AYVA v . (I.vna- 
PATiiY Rao, 38 M. 280 iibS 

— — - ira/cr channel blocked—Power of Court 

to direct opening of anoth:r pu^saijc icithout demoli¬ 
tion of conslructi-n. 

Where the defendant had blocked a water 
channel of the plaintiff'by building a wall: 

iieW, that the Court had power to direct the open- 
iog of another channel through the defendant’s land 
without demolishing the wall. A BisiiUNWTil 
SuoKUL i’. Ganesu Datt Shukvl, 13 A. L. J. 037 

1002 

---Water-courso and way, obstruction to 

—Continuing nuisance 385 


VaWU 

Easements Act 13, 

cl. 3 vOj —Easement of 

sary foi light and air, if can be opened—Jjrmns. 

Wlieii' the del'eiidanls were aUeged to Imvo 
practically closed by staking bricks three doors appor. 
taining to a house and to Imve stopjied the flow of 
wuter through a drain which had existed for a mini, 
her of years, and it ajipcared that tlio keeping open of 
the doors was not necessary for tlic enjoynieiit 
of the jiremises, that the doors useil luaetically to 
be closed always, that iliere was access to the lioiiso 
of the plaiiitilts otherwise than througli one of these 


^ A.-UU. 

^urt' 


doors and that suilicient light and air couhl bo 


obtained without ihe opening of tlio doors; 


Held, fl) tliat the plaiuiitts’ cUiirii in respect of the 
doors waj rightly dismissed; 

(. 2 ) but that as llicre was no otlier drain iu the 
house of the plaiuiitts and for the How of water from 

tile kitchen of the house there was no other outlet, 
the plaintitVs were entitled to use tlio drain for tlio 
How of water from the kitchen and the defendants 
couhl not ob.«^truet it. A. BisuaMuiiau ^aui r. 
Jaoan Nath Pkas.vd 596 


Ejectment, bee Auua Tl.vam 
197; ClNTRAL PlloVlNCfS Tk.na.xcy 

LaNI»LoRI> AM) Te.N'A.NT. 


Y Act, i:ui. s. 
Act, lb98, s. 


--Contract of sale—Document not e\i*. 

cidcd—Vendor, wliether can eject purchaser 1 \ j 7 

—^-t licfence against—Contract of sale 

and deliveiy of possession, if can bo jilcaded — 


Keniody 1 95 

-Notice i;f ejectment—Proper rent not 

spoeilied -Court-fee jiaid suilicient—Laixl from 
which ojoetmeiit sought, not specilied—Notice, if 
defective bt 6 

—--OecuiJaiicy holding, mortgage of— 

Mortgagor, if can eject mortgagee without })aying 
mortgage-money 4bU 

Person oceupging land — Xo rent paid 


— Ocetipaney rights, a‘'iiitisifiou of—Agra Tenaney 
Art (II oj 1901), ^•. 34. 

In a .suit fur ejeetmout it nas found that the land 
iu dispute was held without payment of rent for a 
period of 2 ti years, twelve year.s out of which had 
e.xpired while the old Act was in force. The status 
of innnfidars was expressly disclaimed: 

Held, that a.s there was no contract of tenancy 
between the i)arties, the tenant did not acquire 
oecnpaiicy right.<. U. P. B. R» Rai.ak v. CoLf.EC. 
TOR OF JAl’NPOKt 285 

---Raiyat at fi.ved rale of rent and oceu- 

pancy raiyat, privileges of, distinguished—'linyomi”, 
meaning «/—“ytlinyee karsha kabulyat," meaning 
of—Undcr-rni\ixt's interci^t, ndipthcr heritable—Agri- 
cultural year, suit instituted before expiry of—Decree 
— Execution. 

A raiyat at a Hxod lute of rent is eouipeteiit to . 
create a iJcrmanonl heritable inierost in favour of his 
grantee, allliongh the latter is an nnder-raij/rjt. 

The use of tlio term 'kayemr h\ a kabulyat imports 
not fixity of rent, but only permanence of ocuupu- 
tioii of the land. 

Whore the plaintiff is an occupancy raiyat, lie 
is not competent to create in favour of his giuiitee 
a permanent heritable under^ojj/att interest. 
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E j ect m e n t - coneld. 

The description of a kahub^at a.s''sthaijee karshn 
hilulyat” does not nocossarily imply that the 
grantee was intended to have a perinauent heritable 
interest. 

Wlicre the grantee is an under-mjyaf of an occu¬ 
pancy raiijiib Ids interest is not heritable. 

Whore the suit was instituted before tlio expiry 
of the agricultural year current at the time when the 
original midcr./vii j/nf died: 

llel'I, that the proper form of the decree would bo 
one f(tr ojectment against his rejiresontalives, the 
defendants, to be oxccuteil only on the expiry of that 
particular agricultural yt‘ar. Ci MtiiEK An r. 

Kalai Kualashi, lb C. Vv. N. 1129 4o I 


——— — U.'-'cr for agricultural i»ni'posc—True 
test—Occupancy right, accpiisition of, by 12 years’ 
possession, effect of 634 

-suit-c 'itnue tif acfiuu, vhru nrhea 

—Suit ivithdrntvn wifhauf penniaaiou fu hriinj fre.'^h 
suit — i're.di suit based on anof/ier cause of ucli:ii, if 
barred — Ch'il £ rocedure Code (Act XI\' of \Sb2J, 
«. 373. 

A fresh cause action arises each year as regards 
ejectment and, therefore, asnitfor ejectment with¬ 
drawn without permission to bring a fresh suit docs 
not bar anoth(*r suit of ejectment basetl on another 
cause of action. Ut P. B* R# Ctomii RAX r. KALi.f 

24 

- - - - — bij lainbardar —Other co-sharers 

no parties — Co-sharcrs ntakiug separate coUeefions-^ 
— Lainbardar, rt(//ds o/, eject qua lambardar— 
Ondh Rent Act {XXU of 1880), IDS (8), 129 fl). 

A lambardar, though he does not nnikc tlio 
entire collections of the village, is entitled to midutain 
a suit for the ejectment of a tenant, the consent or 
dissent of other co-slmrers being iminaterial. Section 
120 (1) of the Oudh Ileiit Act is no bar to such a 
suit. A share-holder objecting to Ida action has 
his remedy to apply for Ids rmiioval ami to partition 
Ids share. U. P. B« Ri CjAjraj Singh r. Udky 
Paktap Narain Singh 297 

“■ — — — Parties—All co-sharers must Join 

unless agent appointed —Lainbardar os such, poiver 
•ft to eject. 

All the eu-sharer luiKllord** must join in a suit 
for ejectment unless they appoint an agent for 
the same. 

A lambardar ns such has no power of ejectment. 
U. P. Bi R, Sahai i'. Ali Baksh 35 


Trespass — Tenanf-in-common 
right of one to sue alone—Ctvil Procedure Code (Aci 
1 O/1908), 0. AA’I/, r. 9— Personal inspection l»j 
Judge, findimi based on—Judgment, if valid. 

As against a trespasser in ]*ossession of iiniuoveubh 
property any one of co-owners or co-tenants can alom 
maintain an action in ejectment. 

A judgment solely based on knowledge gained bj 
•the Judge during local inspection is illegal. Ai 
inspection which a Judge makes should bo nset 

to test tho accuracy and value of tlu 
eymonce let in. Ue should not, without submittiiu 
himself to tho test of cross-examination, make hi: 
knowledge the sole evidence for determining th. 
question raised before him. !Vl. Ahmad Sahii 
Bbctari V. Magnesite Syndicate Ltd., 2 L. W. -AGO 
17 M, L. T. 387} 28 M. L. J. 598 fir 


Election of Mahant —Practice. SeeMAUANT. 

Enhanced fent, recovery of,8 mtfor — Tenure- 
holder, rent paid by, ‘ichefher liable to enhancement— 
Consfmtcfion of dnntmcnl, esseniuils Jor. 

Variableness of rent is the normal condition and 
even the nnndng of a sum is not conclusive against 
tld.s; and, therefore, each case of enhancibility of rent 
is to bo judged liy its own peculiar circumstances. 

Whore fliore is no document, the conduct of the 
parties, especially wliero it extends over a long 
period of lime, may justify an inference as to tho 
terms on which land is hold: but where there is a 
document tlelining the riglit of the parties, its terms 
must in the first instance bo investigated 

In construing a <locumciit to ascertain its 
moaning, the Court must have regard to every 
fact a knowledge of which may conduce to the 
right application of tlio words used. 

Where no sulllcient ground is found for excluding 
tho normal condition of variublenes.s, the rent is 
enhancible, C. Anath Xath Mitra v. Midnapck 
Zemindaky Co. 802 

Estoppel 807 

-. See Evidence Act, s. 115. 

■ ■ --.-|( 7 rccme«f not to eject tenant so long as 

rent was dnlg paid—Such agreement uhether to be in 
ivriting. 

A zemindar agreed not to eject his tenant so long 
as lie paid rent in considerafion of tho receipt of 
the large amount of arrears due from a jirevious 
tenant: 

Held, tiiat the zemindar was estopped from ejecting 
tho tenant so long as he paid rent. 

That there was no reason for liolding that such an 
agreomonl should be in writing. U. P. B» R« 
Yusi'el'zzamas V. Bodhan 656 


-—— Bmhlhist Law—Husband and wife— 

V ife’s interest in joint property affected by mort¬ 
gage executed by husband alone—Wife’s condnet 
and acquiescenee 88 ( 

— Mortgage, if can lie (piestionod against a 
bona ftde purchaser for value without notice 841 

--J principle of 734 

Kcpi'esentatiou by minor as major, effect 

of _ 957 

~ Tenancy admitted by landholder to be a 

fixed-rate tenancy — Tenant, icliether can be ejected 
as occM^ncy tenant. 

In a suit forenhanceuient of rent against liis tenant, 
the zemijidar entered into it coinjiroinise in which ho 
said that the nature of the tenant’s tenancy would 
be that of a fixed-rate tenancy and proceeded to 
describe certain of its incidents. Xo mention was 
made of^ the grounds mentioned in clause (d) of 
section ,5( Act II of 1901, probably because he had 
said that tho land will bo treated as a fixed-rate 
tenancy. The land-holder then brought tlie present 
suit for the ejectment of the tenant and his mort¬ 
gagee on the ground that the tenant had transferred 
his holding which ho alleged to be an occnpancy 
tenure: 

^ Held, that the zemindar was estopped from assert- 
mg that it was not a fixed-rate tenancy. U. P. B. 
Buagwan Singh v. Dwarka Rai 677 

-Test 386 
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EvldCnCC) admissibility of rnrijmma in 311 

» admission of, bv Majjistvafo whou 
witiiijr judfrmont—In-oo:alariry 90 


-• pri^prioty of — Admission c.f fmtln'V 

ovidonoo 696 


Coiaproj/iiV in execudon Cnuit—Iteuln. 
ii'ation, if nccesii'iry —Compromnsv, u lirfhci- 
»'» evidence. 


llu' joint Imldcvs of a doereo onioivd into a 
compromise among themsolvos as to the mauner 
in which the decree should be executed and their 
petition of compromise presented to the execution 
Cottrt and acted upon: 

Held, that the compromise did not require 
registration: 

iicW, further, that the compr''mi>o was admi->ib|e 
in evidence and binding upon ilu‘piiriics by ivasou 
of the order to that effect winch uus passed upon it 
by the Court executing the decree. A. Huauaim 
Chaude V. Gaya Chavde 4 j 8 

-Final judgment—Ueview—Application 

for reception of new evidence —Sufficient reason not 
.shown— Hejeetion of application, pro})rietv of— 
Civil Procedure Code (Act V of lyO-tl. s, 114, 
0. XLVII, r. 1 7 17 

' ... —Doeumontary and oral evidence, 

. I'onancy, jiroof of 502 

tu he (liven In opinion of 
iriiil Jinhjc— Tlnfij of Convl of Apifcnl — ('ro.s.s.e.Kfuu'* 
nulion to credil ~ Ilelcvfineij - Crcilihllilij of n ilnc.-.<. 

On appeal the wliolo case, including the facts, are 
nithin the jurisdiction of the Appellate Court: but 
generally speaking it is undesirable to interfere with 
tlie findings of fact of the trial Judge who sees 
and hears the witnesses and has an ojiportunity of 
noting their demeanour especially in cases wheio 
the issue is simple and depends on the credit 
attached to one or tho other of coutlictiug witnesses. 
Nor should his pronouncement witli n*spoct to their 

credibility bo put aside on a mere calculation of 
probabilities by the Court of Appeal. 

IVhcre the issue is .sinqde and the only ([ueation i.s 
which set of witnesses is to be believed the 
verdict of the Judge trying the case should not bo 
liglitly disregarded. 

Cross-examination to crcilit is necessarily irrelevant 
to any issue in an action, its relevancy consists in 
being addressed to the credit or discredit of the 
witness in the box so as to show that his evidence 
for or against the relevant issue is untrustworthv; it 
is most relevant in a case where everything depends 
on the Judge’s belief or disbelief in the witness’s 
storv. 

Where iho Judge who heard the evidence re¬ 
jected the story of a witness declaring that ho had 
seldom seen in tlio box a more “thorooghly unscru- 
piilous, untrustworthy, un/iutbful man” than the 
witness, but the Conrt of Appeal accepted the 
witness's story saying that tlie cross-examination 
of the witness which convicted him of being u 
^arty to u false and fraudulent bahince sheet, was 
u< I a ver}’ relevant point,” and that witne.tis was 
prejudiced thereby by being placed “in an 
uncomfortable position and reduced to fcliufHing 
answers:" 


Evidence—conoid. 

//c/d, that the Court of Appeal ought not to 
havo exciiscdthe witness and actnallv accepted hia 
story on the ground that ho was uneomfortublo 
Avlien he was shown to bo a frnndnlont fuLsifier of 
accoiuits. P. c lio.MDAV Cotton IdANUFAcumiN'o 
Co. r. Motilal. 19 C. W. N 0.7; 17 M. L. T. 40S; 28 
if. L. J. 593: 21 C. L. J. 528; 17 Hom. L. H. 4-55; 2 b. 
\V. 521; 39 11. 380 


■ih'oof—tJtlier articles in newspaper, a<l- 
missihility of—-Disaffection to be excited must be 
against Indian Goverument—Uclevancv of dis¬ 
affection excited against other authorities 827 


Report by Police Hr: to titnospof sureties, 
admissibility of 77 

asie lainl-•'1 itle—— Quan¬ 
tum ft e^ itleiicc ticeivsarv- Humhav I,:iikI lb ^enue 
C<)<h' (Ih.ui. Act V of 1879), s. 37- (Ipeii village 
.'^ites, title of Ooveiumumt — Prcstuninion 5 I 

"■ ill not produced—Secondary (‘videuee' 

admissibility of 807 

“ 11 1 'ilten stnleinoif-^Adiniiiiiioti by one de. 

lemldiil, ivhcu admisftible again>‘( ofhe>'!>. 

An admission of one defendant in a written statement 
in a suit will not be evidenee against others unle.ss it 
i.s made evidence at the trial In' ovamining ihat 
defend.ani wlio made the stafemem, M. Sfsuaciri 
.ViVAXOAR V. SVJ'Ai III 924 

Evidence Act (I of 1872), ss. 10, 143, 

154—Kvidimee iiud'-r s, 10, when admissible— 
Cross-exauiimition—Defence, right of, to a.sk lead¬ 
ing questions—Di.seretion under 8, J54 -Witiios.ses, 
privileges of, in criminal cases 513 

' SSi 24, 25, 26, 27--Confer. 

iiion—Infonnation received from acciiml, hoir far 
relevant. 

Where the statement made by an accused to the 
Sub-Inspector of Police was to the effect that be 
would imint out the spot where he had committed 
the murder, and thereafter be conducted the Polii'e 
to a spot where earth ^^■as found saturated with 
blood; 

Held, that so much of the Sub-Inspector’s evidence 
as related to the alleged eonfessiou l)y the accused 
that he committeil tlie murder was not admissiblo 
in evidence. 

It was not the intention of the Legislature to allow 
the Police by an ingenious pen’crsion of the 
provisions of section 27, Indian Evidence Act, to 
get rid of the safeguards thrown round prisoner 
by sections 24, 25 and 26 of the Act and the 
exception to the general rule must be veiy strictlv 
conlined within its legitimate limits. P, Taha 
Sixcii r. Emperor, 11 P. R. 1915 Cr.; 16 Cr. L J 
54.5 8 i 7 

-SS. 25,26, 27 817 

- SS. 32, 91 — Statement not 

against pecuyiiary or proprietary interest of person 
mahing it, vhefher adinissiblc—Plaintiff relying upon 
document Other evidence of transaction, if adrnis. 
sible. 

A statement by a plaintiff as a witness to the effect 
that her father told her that he had mortgaged tho 
land in snit to the defendant is inadmissible under 
section 32 of the Evidence Act, 
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Evidence Act—conui. 

■Whore the plaintift relies upon a mortgage-deed 
prodncccl hv her but not proved, she is precluded by 
pecti«u»91 ot the Evidence Act from giving other evi. 
denco of the tenns of the transaction. U. Ml 
Nuk Ma r. Nua Tai.ok ?vu, U. li. R. (1915), II, 5^^ 

---S. 32 (2) — Relevant fact — Ordi- 

nnnj course of husi,ie^.< — Ai>pr!late Court, pcncerst of 

_ Sctllcmcut pof^erif, admh^/ion of,n}ter jifift CourVn 

decision. 

There is nothing in section 32, clause 2, which 
rofiuires anv formal inoof that certain papers were 
kept as a fact in the ordinary course of busines.s. 

Settlement iiaiters cannot be admitted by 
the Appellate Court after the first Court’s decision in 
the case, C* Hah* Nath Saua\ r. ^AXKt 

-s. 32(7) 974 


-SS. 33, 145, 157-1 ’revious 

<tateiuents, when and hi*w to be tised—Civil suit— 
Pr<)cediire--Doi lunents to contnidict witnesses— 
Witness (o he given t»pportimity to evplain @39 

— S_ 35—records, rufry of 

measurement of survey fields in, admissibility of, to 
prove encroachment—Title, proof of. 

Entries of the extents of the survey fields made 
in survey registers are admissible under section 35 of 
the Evidence Act to prove an encroachment, though 
insufficient to prove title to the extent encroached 
upon, Wl. KALAYI NARAYAXA JOGITHAYA i’. Seckk. 

TARY OF State, 2 L. W. 413 I 54 

-S. 58 698 

■ ' — ^ SS, 68, 72 — Mortgage-bond not 

properly attested, if admissible in evidence—Simple 
moneij'bond. 

Where a mortgage-deed is not properly attested in 
accordance with the provisions of section 59 of the 
Transfer of Properly Act, it is not admissible in 
evidence as a mortgage-deed but it is admissible in 
evidence as a simjile money-bond. A* Mathra 


Pershai) V. Cheiuu Lai,, 13 A. L. J. 553 363 

-S. 72 363 

■ ■ ■ ~~ S, 90, presumption in, whether 

applicable to copies 386 

-S. 91 607 

-s. 92 760,892 


— - -S, 92 — Agi'eemenf out of Couii to 

compi-omise suit—Order of adjounnnent—Additional 
eiidcnce, icliether legally admissible—Transfer of 
interest in immoveable property — Registration. 

An order of Court adjourning a case and inci¬ 
dentally noting the fact of an agicement made 
out of Court between the parties as a ground of 
adjournment does not purport to be and is not 
a record of the terms of the compromise; and 
additional evidence tp add to the terms of the 
compromise is not inadmissible under section 92 of 
the Evidence Act. 

Where in a suit for possession of a house the 
parties arrived at an agreement that the defendant 
Bhonld deliver possession of the house on payment of 


Evidence Act—contd, 


Rs. 500 by the plaintiff and on the defendant failing 
to do so,* the plaintiff sued on the basis of this 
agreement: 

Held, that the suit was maintainable even though 
the agreement was not i-cgistered inasmuch as 

(j j it did not contemplate any transfer of interest 
in immoveable property; and 
(n)tho suit was one for possession and not fora 
deelamtion (*f title. SVi, Sambaxda 
I iAI.lAR V. CHINN'ASAWMI SAH 860 


Si 92 —Contract Act (/X of 1872), 
SS. 73, ’Jo—Contract, breach of—Plaintiff, liabilihj of, 
to prove dainnges—Written contract—Inconsistent 
contract, if can be proved. 

It is not open to a party to a written contract to 
jirove a contract the terms of which are clearly 
inconsistent with the terms of the written contract. 

Sections 73 and 7-5 of the Contract Act make it 
ccmpuUory on the plaintiff to show that he las 
suffen'd and the extent to which he has suffered; 
liofore a Court can award him ilamago.s for a 
breach of conti-nct. A# llAXARSi Dass i‘. 

M*r. 950 


-SS 92, 94 —Mistake in descrif’ 

tion of pruj/erty sold—Evidence to prove lohat teas 

actually sold, whether admissible— Rectification of 

sale-deed —Speciyic Relief Act (f of 1877), s 31- 

Under section 92, clause (n), of the Evidence Act, 
any fact niay be proved wbicli would entitle a person 
to a decree on the ground of mistake of fact or law, 
and there is nothing in the section giving such a right 
to a plaintiff alone. 

Where there is a misdescription of the property 
sold, the vendee can claim a rectification of the sale- 
deed under section 31 («) of the Specific Relief Act. 

Such a right can be used as a shield when pos¬ 
session is sought to be wrested from the party 
entitled to the rectification, and the fact that he is R 
defendant does not disable him from setting up the 
plea which could have availed him as plaintiff. 

The combined effect of section 92, clause (^)» 
Evidence Act, 1872, and of section 31, Specific Relief 
Act, 1877, is that the defendant can resist a suit 
on the ground that what was sold to him li'®® 
different from what the sale-deed contained. M* 
Raxgasawmi Aiyangar r. Sowri Aiyaxgar, (^1^ 
M. W. N. 448; 18 M. L. T. 75; 29 M. L. J. 229 5oO 


—-s. 92, proviso 2 -Suit 

promissory note—irn'tten contract —Oral agi'eement 
—Burden of proof—Conditional admission in plead¬ 
ings —Objection under the section taken foi’ first time 
in Court of Appeal — Pleadings, amendment of. 

It is allowable under section 92 of the Evidence 
Act, 1872, to urge an oral agreement which wil 
have the effect of leaving matters otherwise than i* 
they had depended on the written aprreement alone 
but such oral agreement must be clearly proved ana 
the onus lies on him who sets it up. 

If an admission in pleading is made subject to a 
condition, it must either be accepted subject to the 
condition or not accepted at all. 

The plaintiff sued the defendant upon a pro* 
missory note, jointly e.vecuted by the defendant aod 
one H, for Rs. 50,000 payable on demand, alleging 
that under a certain agreement the plaintiff 
boupd to pay H Rs. 50,000 on 30tb January l908i 
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but he ftgreod to prepay that amount on being 
given the joint promissory note in question of 
date 23r(l Decomber 1907, and tho inonev was 
handed over to the defendant; that tho plaintiff 
agreed tlmt lie would surrondor tho note if on 
30th January 1908 II, who was largely indebted 
to him, had given sutlicient security for tho 
whole debt ns then due by him ; that on tho 30th 
January no such suthciont security was given 
that accordingly ho was entitled to maintain 
defondanfs liability under the note. Tho defend¬ 
ant admitted tho execution of the note, but 
pleaded that it was verbally agreed that his 
liability on it should cease on the 30tli January 
1908. The trial Judge allowed tho parties to go to 
trial and examine witnesses. At tho trial tho 
defendant’s true contention was that it was 
agreed that upon the arrival of tho 30th January 
1908 tho advance made under the promissory note 
should bo held as tho ad\'anco of the amount to be 
paid by the plaintiff to H on that date, and that 
tho note should be rc-placed by a single acknowledg- 
mont on the part of H. The trial Judge, coming to 
tho conclusion that it had not been proved that any 
ap-eement had been made for the giving of seen- 
rity by H, gave judgment in favour of tho defend¬ 
ant. The Court of Appeal took the view that 
no witnesses should have been examined and that 
the testimony could not bo looked at, because tho 
promissory note constituted a written conti-act 
binding tho defendant to pay on demand and section 
92 of tho Evidence Act, 1872, prevented any orol 
aarreement being set up to contradict that written 
agreement: 


Held, that if the defendant’s pleading was to 
be dealt with in absolute strictness, tho view of the 
Court of Appeal was right; but that his true con¬ 
tention, when put in tho form of averment, would 
be an oral agreement in terms of proviso 2 to section 
92, which would allow it to be proved. 

Held, also, that inasmuch as tho view of the 
Court of Appeal might have been obviated by a 
mere amendment of the pleadings and as the parties 
had been allowed to go to proof, the evidence led 
should bo considered; and that as tho defendant 
failed to discharge the onus that lay on him of 
proving tho oral agi-eoment set up by him, the suit 
must be decreed. P. C. Motabhoy Mulla v. 

Mdlji Haridas, 17 M. L. T. 402; 28 M. L. J. 589; 13 
A. L. J. 629; 19 C. W. N. 713; 21 C. L. J. 507; 17 Bom. 
L. R. 460; 2L. W. 524; (1916) M. W. N. 522; 39 B. 
399 223 

-S. 94 588 

-s. 94 —Deed—Language plain 

and definite—Evidence, admissibility of, to provo 
language applies to other facts 201 

Si 112 —Legitimacy 178 

s. 114, III. (d) 694 

S. I I 5 —Estoppel — Subsequent 


contention negativing a prior one—Estoppel 


-S. 125 79 

— s. 143 513 

- S. 145 639 

- S. 154 513 

-8. 157 639 


Excise Act (XII of 1896), s. 45 339 

Execution of decree—Ajipiication to sot 

aside sale on ground of fraud and collusion, main¬ 
tainability of—Minor substituted as jiidgmoit- 
debtoi—Guardian ad litem not aiinointcd—Silo, 
effect of 211 

--- --Arrest of juilginent-delitor, 

w’hcn may be ordered | 52 

“-l/hic/imcnt—Custoilia logis 
— Pfopo'tij not liable to be legally possessed by private- 
persons, attachment of—Court, duty of — liver, lehcth^r 
attachable and saleable—Excise Act {XII of 18U(J7i 
s. 45. 

Aciistudia Icyis, such as the jiossession of attached 
property by a Civil Court executing a decree, requires 
no departmental sanction or license even, wliero tho 
pro])erty is of a kind which cannot legally bo 
possessed by a private person without such 
permission. 

Therefore, the possession of attached property by 
a Court is no \'iolation of tho special law governing 
the possession of sucli property by private persons. 

Where a District Judge passed an order attucliiiig 
beer, an excisable property; 

Held, that section 45 of the Excise Act had no 
application whatsoever to the acts of the District 
Court or any of its otticials or agents acting under 
its orders. 

It is the duty of every Judge to exercise the powers 
vested in him in such a way as to give effect to all 
provisions of the law. 

Beer brewed within the local limits to which tho 
Excise Act, 1S96, ajiplios is not exempt from attach¬ 
ment and sale in execution of a Civil Court decree. 

Where a Civil Court attaches property of a nutiuo 
governed by any Special law, such Court is bound to 
proceed with great circumspection so as not to defeat 
any of tho purposes for which such Special law was 
enacted. N. Bharuava Commercial Bank, Ltd. n 
MACKINNON & Co., 11 N. L. R. 07 339 

' - - — Benamidar, right of, to 

G.xecuto decree 595 

- I — 11 — ij)ec)-ec comprising property 

outside jurisdiction—Right to sell such property — 
Undervaluation, whether material irregularity—Civil 
Procedure Code (Ac^ V of 1908), s. 115. 

The fact that all tho property is not situated 
within the jurisdiction of the Court which passed 
tho decree, does not affect its jurisdiction to sell tho 
property comprised in tho decree. 

An undervaluation of property in tho procla¬ 
mation of sale is not a material irregularity within tho 
meaning of section 115 of tho Civil Procoduro Code. 
IVI. Hansraj Sawcar r. Mohideen Rowther 745 

— -——-Decree obtained by frond 

or collusion, question of, whether relates to execu¬ 
tion of decree—Attachment, whether gives any 
priority —Rateable distribution 239 

— — ■ ■ 11 ■ —Exerulion Cuurl,poiveruj,to 

complete an ambiguous decree — Decree, ambiguibj 
in. 

Where a decree is incomplete and ambiguous, it 
is not the duty of the Court executing the decree 
to complete it and to give a definite expression 
to tho ambiguity. A. MUH.tMMAD Hasan v. Niaz 
UusAiN, 13 A. L. J. 428 213 
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Execution of decree — COllttl. 

— . ——Inventoiy of property at¬ 

tached n*'t annexed to application— Applicatlo^ 

whether in accordance with law 47 y 

Moncij'iU'Ci'ev — AlUichmcnt 


ht'foi'€ —Depwit in Comt — DfCi'VC m fdvoui’ 

of 3rd p<irfics against judgment-debtor—Subsequent 
ilecrcc-holders, ivhetber can attach mbneg deq^osited in 
(^onrf—First decTCC-Uolder's lien. 

The plaintiff in an action for money against one K 
g ) this property attached before judgment. Later, he 
obtained a decree, b»it its execution was stayed on 
the application of the judgmert-debtor pending 
the decision of the appeal. Snbseiiuonfly, with the 
consent of the parties the Court moditied its order 
allowing A' to sell the property on condition that 
after paying oflt the debts etc., he i)aid the remainder 
into Court us security for the decree against him. 
It was subsequently discovered that another creditor 
had a mortgage in his favour on the estate and 
in consequence of this both the parties arrived at a 
fresh agreement, the tenns of whieh were embodied 
in an application to the Court sipned by both the 
parties whieh stated specifically tl at the plaintiff 
should have a first lieu on the bulai cc for the sum 
for which ho may ultimately got a decree. Tliis 
application was granted ami the jirojicrty sold 
The plaintiff then filed cross-objections asking for a 
further sum and increased interest fixun the date 
of th-3 institution of the suit. Ultimately the judg¬ 
ment-debtor’s appeal was dismissed and tlie cross¬ 
objections partially accepted by the Chief Court. 

During the pendency of the appeal the defendant 
obtained a money decree against A* and attached 
the money paid by him into Court as security. 
The plaintiff objected, but the executing Court oidered 
rateable distribution. The plaintiff then sued for u 
declaration that he was entitled to payment in pre¬ 
ference to the other decree-holders: 

/ielcf, 11) that the plaintiff was fully justified in 
bringing the declaratory suit; 

(2) tiiat the money was deposited by K and accept¬ 
ed by the Chief Court as security for the duo per- 
formance of such decree as might nltimutoly be 
binding ujion him and the defendant by attaching the 
m- ney befoix'the date of the final decree in favour 
of the plaintiff did not pix'judicially affect the latter s 
rights. P. JLss Hamilton v. Shankar Das, 120 P. 
W. R. 1915 791 

for i)artitioit oj ptoperfy 


based on axcard—One of the properties inortgayedby 
one of the parties to the decree—'cparate suit to de¬ 
termine liability on morfyage, mninfainahHity of. 

Where an award and the decree based tlicreon for 
partition of immoveable property make no mention of 
the encumbrance created thereon by one of the parties 
who are father and sons and where the mortgageesure 
no party to the proceeding, the executing Court is not 
competent to decide in execution of the decree, the 
respective liabilities of the parties as regards the 
mortgage. Such a question is n fit subject for a regular 
civil suit to be brought by the aggrieved party, p« 
Nari'at Rai r. Devi Das, 59 P. W. R. 1915; 139 P. L 
R. 1915 755 


- — Personal decree 


against 

Hindu woman with limited estate—Debt incurred 
for legal nocossities—Suit based upon allegations of 


Execution of decree— conta. 

necessity —Docrec-boldor entitled to proye necessity 
in execution—Payment of Govcnimcnt demands, 
wbether legal necessity—One of several dccree- 
hc»Ulcrs can'aiqdy for execution of the whole decree 

I o I 

referred to Collector — 


Application to Civil Court to expedite execution, 
whether execution applichtiou—Power of Court to 


control Collector’s proceedings 


58 


on 


___Sale— Minorwidow brought 

record as legal representative of her deceased 
husband, judgmont-debtor-Court kept in ignoianco 
of minority of widow—An earlier and luglier but 
for same propenv in another suit coneeale^—bole 
void—Suit for d'eclarntion competent without ra- 

gard to s. 47 —Fraud—Limitation Act (1\ of I j08h 
Sell. I, Arts. 12, 166, applicability of >3 

— Transmission of decree for 


execution by one Court to another—Iransinission 
of that decree to another Court—No steps tn cn 
for six months to execute decree— Proceeding 
thereafter, whether void 

Vneerfified payment und(e 


decree, rccofinization of—Iiisfalmenf decree Default 
Limitation Act {IX of HHiK), Sch. I, Art. 182 li). 
An uncertified iiayment under a decree cannot be 
recognized for any purpose under the new Code o 

Civil Procedure. . 

Where a decree pixjvides for payment of tnc 
money duo under it in instalments and in cn^e o 
default in payment of any of tlie instalments, tlio 
whole amount becomes jiayable at mice, an application 
for executiim should be made within three yenrs 
of the first default. A Amir SlNGl! i'. ChhATTaR 


SiNon, 13 A. L. J. GOG 


Z74 

, who may come in in— 
Party having no interest in property when decree 
passed, right of *iv»^ 

against wrong Teprcsentaiiie — Sale^ 


.v» . . ^ - 

ProjH'rfy in hands of usiifriietuanj mortgngee^liever- 
sioner, suit by — Decree-hohler purchaser, tchether 
protected. 

In a mortgage suit the mortgageo obtained a 
decree against the mortgagor and on the latter 3 
death brought his widowed daughtcr-in law on the 
record while his widow was still alive. Ho then 
proceeded to execute tlio decree and purchased 
the property him.self at the Court sale. At that time 
the jiroperty was in the hands of a usufructuary 
mortgagee and when the estate fell into possession, 
the ri‘vorsioiiers sued to recover possession: 

Held, that inasmuch as the property was in the 
hands of a usufructuary mortgagee at the time of falo 
the purchaser acquired merely the equity of redenip* 
tion and the sale could not bo binding on the 
reversioners. IVl Vuppalafati Vknk.atappa ^ 
Thovagunta Viraraghavayva ® 

P rocfe ed i n gS — Decree-holders 


of different Courts attaching in execution saino 
property, right of, to rateable distribution - Cooi't 


of highest grade Transfer of dccrco 


21 


struck off through mi.-^toko 
of Conrt—Power to restore—Civil Procedure Codo 
(Act V of lOOS;, ss. 141, 151, 0. IX 
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Execution of decree—coueia. 

-sale- Auction-purchaser'i right — 

MistaW or oversight in procedure, ejfect of. 

Whoa tho uaction-i>urohnsor, in exocution of 
ii mortgjijfo tk'crue is claim nj? possession from 
persons who couUl claim only through one or more 
of tho mortgagors and whoso claim has been declared 
unfonnded, a mistake or oversight in the proceedings 
cannot affect the real substance and subject of the 
litigation between the mortgmgors and the mortgagee. 
L. B. Mauxo Mauxg V . San Nvein I 7 

■-Co.owner’> interest—Auction. 

purchaser, assignee of—Title, actpiisition of—Paiti- 
tion, right of—Juniitution Act (IX of UlOH), Sch. I, 
Art 144, applicability of—Adverse possession—Co- 
. owner’s possession 976 

Occupancy holding not saleable 


—Sale held before (ipplicoti)n of objection heard— 
Irregularity - Proper procedure. 

Where in an execution prw ceding for the sah* of 
an attached holding, the Slunsif allowed the appli¬ 
cation of objection to tl )0 sale to stand over and 
in the meantime held tlie sale without making 
in(puries into the objection raised by the judgment- 
debtor: 

Held, that the proceedings of the Munsif were 
wholly irregular; 

that the i)roper ]n*ocednre in such a case for tlio 
judgment-debtor was to appeal against the order 
refusing to postpone the sale or directing the sale to 
take place. C. LAKKNATt LL.v v . Asmati-lla Sakkak 

616 

Ex parte decree. See DteuKK. 

' - Costs—Procedure tohe adopted, 

when dale of hearing holiday —¥j\ j)artc (Zccrcc, set¬ 
ting aside of—Costs of adjonrnincnf—Appellate 
Court’s poH'cr to cancel order of costs alloieed by first 
Court, 

Where the date Hxed for hearing a case happens 
to be a holiday, the Cottrt is in no way justilied 
in taking up the case on tlic following day and in 
passing any order to the prejudice of any of the 
absent parties without duly serving upon him a fresh 
notice of tho hearing. 

Passing an ex paiie decree without ilnly serving the 
Bummons upon the defendant is wholly unjustihablo 
and liable to be set a.side un^onditionallv. 

A party having good and s dheient reason for non- 
compliance with an order of a Court cannot be 
burdened with the costs of an adjournment. P« 
Umat-ul-Mugkni Begum c. Salig Ram, 51 P. W. K. 
1915; 126 P. L R. 1915 137 

--, setting aside of. Sec Civil 

PsocEiiURK Code, j90s O. IX, k. 13. 

settiny aside of—Applicalioa 


made after Jlec years—Procedure — Jurisdiction- 
Revision—Limitation Act (IX of 190S^, Sch. I, Art. 
IGi—Civil Procedure Code {Act Vol 1908^, s. 115, 
U. IX, r. 13. 

An ex parte decree was j>assed in 1909 when the 
defendant was in jail. An application to set aside 
the decree wa.s made in 1913 when tho defendant 
was released from the jail. Tho Munsif without 
considering whether tho apjilicution was burred by 
limitation gnintcd it on the ground that the defend- 
aut being in jail at tho time of the hearing of tho 
suit had been prevented from attending tho Court 
and defending it properly: 


Ex parte decrcc-concui. 

livid, that the proceedings of the Munsif wore 
irregular and without juristliction. 

That tho .Munsif ought to have considered whether 
the apjilieation before him, treated as an ai)))lieation 
under Order IX, rule 13, of the Civil PnjceduiH' Code, 
had been maile within time, uv if ho treated llio 
application as one for review of jiuigment, lie .slunild 
have considered whether the ujiplieant had estab¬ 
lished sulheiout cause for not applying till after live 
years had e.\])ircd siiicethe passingof tlie decree. A« 
JanKI PuASAD V. pAUMESHWAH DiN PANDEV, 13 A. L. 
.1 -182 975 

Explosive Substances Act (Vt of 

l90b)y St 4 (b)i <\lfenrr under — J'rosecufitoi, 
l ight of, to j>r</.<ern/r for the of'enre irrespeefire of ul- 
fiinnte de<ign of ronspirney — h'.iplosire suhslnnrcs, 
nnfitre of — Pos.^ession of ejidosire snbstanees — Knoiv* 
ledye and assent, if necessary. 

\\ liere an olYenct is committed under section 4 (6) 
of the Kxplosive Sub.stanccs Act, i908, in ])ursuance 
of a criminal conspinicy, it is open to the Crown to 
pro>ecnie tlu‘ accused for sucli olVenecs, irre.spectivo 
of the iiuostic)!! of tlie ultimate design of the alleged 
conspiracy. 

Any part of any aiiparatus, macliine or inijilemcnt 
iatemUal to be used or ada|ited for causing or aiding 
in causing :iiiy c\|))<>sive .«nlistanc(', is included in tho 
term ‘explosive ,«uhstanc<''as tised in section 4 

The explosive sulistance mentioned in section 1 ^6) 
of Act \’ I of lt)t).S need not be sucli as to enable a per¬ 
son by means thereof alone, '>ithoiit the aiil of other 
substances, to cause danger to life or injury to pro- 
jiertv. 

In n cliarge under section 4 (b) of tlie Kxjilosivo 
Substances Act, 15)08, )»ossessioii to be }miiishab)o 
must also be possession with knowledge and assent. 
C. AmritL-al IIazra r. Kmi’eruk, 2IC. L. J.331j 
19 C. W. X. 670; 16 Cr. L. J. 49" 5 1 3 

Ex-proprietary right, tsec sir Land. 

Fact, linding of—Kvidcnco not referred to in 
judgment, effect of 7 40 

Factor, detinition of 

Factum Valet, principle of, liow far applicable 
to marriage in Muhammadan J.aw t>/ 1 

Falsification of document. See Penal 

Code, s. 477A. 

Ferry— Ceouu yrunt—Riyhf to ply boats,—Preserip. 
tion. 

The plaintiffs were the owners of Mouza K :ind tho 
defendants of Monza B. Hetween villages R and B 
flowed the river (L 'I'ho pluintifVs alleged tliat they 
were entitled to ply boats across the river and to dis- 
embark passengers on land belonging to tlie defend¬ 
ants and prayed that tho defcmlants be restiaiucd 
from obstructing; 

Jltdd, that the use of a ferry liy tho zemindars ol 
Uouza B, wliich had Ijeen found tu be a long ami 
continnou.s use, was entitled to prevail until tJie plain- 
tiffs, who were starting up an opposition ferry, could 
show a Crown grant or could give evitlence from 
which a Crown grant could be presumed. A. Ju'.ala 
Singh c. Audul Razak, 13 A. L. J. 775 
Foreclosure suit —Aiipeallor enhancement 
of mortagage-money—Court-fee to bo ad valorem 

tUsI 



lOot 


INDIAN CASES. 


[1915 


Forest Act, s. 25 (d) 325 

Forest land—p roof of poit.^ession —of oioi'T- 
-liip 'piitc (v .<to d'^fcrintii'? title—Xntnre of evi- 
ili'iH'c t" prove title and possjs.<ion. 

Wiiorc iIk' clofoiuUints are sliou'ii to be in possession 
t.f (Ti tain i’lOTSt laud, tlic plaiutitT in order to estublisli 
lii.s claim to it must itrovo tlefinite acts of ownership 
exercised by him on tlio land from time to time. 

.V sketch preparoil by one of the parties at a time 
when the (jovyrnmout attcmi)te<l to take up these lands 
under tlie Land Acquisition Act before any contro- 
vi‘rsy as to the Imundary of those lands arose is strong 
cogent evidence to prove ownership. IVl, M.\njkkf, 

KARNAMi r.fAi) V. Kuziiikotk Kizuakkk 729 

Forfeiture^ See Landlord and tknant. 

__ Annhhavain tenure—Denial of laml- 

lord's title, whether works forfeiture of tenanev 

427 

Fraud, allegation of—Mortgage-decree, sale under 

402 

----Auction-sale—Didder benomidav — Jlisre- 

lircseutation 12 

■ m-Contcrnplafi’d fruud not ejjecfed, effect of — 

Friindnlcnt conjideratc, when can take advaniaije — 
K<iuitahle relief—Colluifivc decree—Ayreemcnt not to 
execute, effect of. 

Wliorc the contemplated fraud has not been effect¬ 
ed, a party to tlie fmudnlent transaction does not 
lose his right to be relieved from the effect of such a 
transaction. 

To enable a fraudulent confederate to retain 
property transferred to him in order to effect a 
fraud, the contomjilated fraud must be effected wlion 
and when alone docs the fraudulent grantor or giver 
lose his right to claim the aid of the law to recover 
the property lie has parted with. 

'I'ho principle, that a party to a fraudulent tnin- 
saction is entitled to relief in a Court of Kquity as 
against his fraudulent confederate so long us the 
fraud contemplated has not been carried into effect, 
is not inapidicable merely because the jiarty suffers 
a decree to be passed against him in a fictitious and 
collusive suit which is only a part of the fraudulent 
Bchemc. 

Where, therefore,the defendant obtaineda collusive 
deci’co against the plaintiff promising to e.xecutc 
only against the plaintiff's brother and tlien sueil out 
e.xecution against the plaintiff himself, on a suit to 
have it declared void and of no effect: 

Held, that even if the plaintiff could not 
impugn the decree he was entitled to relief having 
regard to the agi’eement that it could not be enforced 
against him. C* Kajah Ali v. Hkdaykt Ali, 19 C. 
W. N. 1151; 22 C. L. J. 197 699 

*' 9 pica of — Issues — Allegations, mere, not suffix 

cient. 

No man ought to be found guilty of fraud and 
collusion of a particularly gross kind of fraud unless 
it is clearly and unambiguously alleged and put in 
issue against him. 

Therefore, in a suit upon an indemnity bond the 
plea that the damnification suffered by the plaintiff 
is the result of his negligent and fraudulent conduct 
in the previous litigation ought to be in issue 
against him in clear terms; it is not enough that there 
are allegations in the written statement from xvhich 


F ran d — conoid. 

a plea of this kind could bo spun out. The plea 
should be clearly and distinctly raised. IVI, San'kdnni 
Mknon V. XALLAFi'An Kamonni Meno.N' 482 

-- Suit for setting aside decree ohtahied hy 

fraud nol brought—Fraud can be still relied upon. 

A party can rely on fraud even though he has not 
brought a suit to set aside the decree alleged to have 
been obtained by fraud. C . Ki'raka.m Datta v. Banom- 
ALI Patra 838 

Fraudulent decree, suit to set aside, when 
maiutainablo —Conserpiential relief, necessity of— 
Civil Procedure Code (Act V of 1908). 0. VI, r. 17 
—Amemlmcnt of plaint, when not permitted 132 

-transfer. See TRANsy-ER of 

Property Act, s. 53. 

- ' ■' — — - Estoppel, principle of—Duty 

to speak—Purchaiier at e.reeutioii sale, if can qu€s» 
tion transferability —Auctioyi-purchaser equally bound 
irith judgment-debtor — Co-sharer landlord, power of, 
(u raise question of transferability — Xon-iransferablc 
occupancy holding, sale of, effect of. 

Whore there is nothing to show that a transferor 
intended a sale of his immoveable property as a 
cloak or device for his own ]>rotection ami where the 
bona Jides of the transfer cannot bo doubted, the 
transfer cannot be impeached as fraudulent. 

'i'he case, where the person against whom the 
e.stojjpcl is sought to be applied is under no duty to 
speak, is not covered by the principle that where a 
person, by his words or conduct, wilfully causes 
another to holievo the existence of a certain state of 
things and induces him to act on that belief sons 
to alter his own previous ])ositioii, the former is 
concluded from averring against the latter that a 
different state of things existed at the time. 

A purchaser at an execution sale is not entitled to 
raise the question of transferability of the holding 
and is bound by the same rule of estoppel as the 
judgment-debtor. 

A co-sbarcr landlord having a three-fourths share 
is entitled to raise the question of transferability of 
the holding. 

The purchaser can be evicted by any of the co* 
sliarer landlords to the extent of his owm share, in 
a sale of a non-transferable occujiancy holding, and 
if jjossession of tlio entire liolding has been acquired 
by some of the co-sharers the other co-sharers ore 
entitled to joint possession thereof. C. Kanchan 
Maxdar r. KA.MALA Prosad, 21 C. L. J. 441 734 

Gift. See Hindu Law; Muhammadan Law. 

- made in contemplation of death—Possession not 

delivered, effect of-^Better title to be shown hy person 
nof la posses.sion. 

A gift made in contemplation of death and intend¬ 
ed to operate only after the donor’s death is in¬ 
operative and void. 

A person not in possession ought to show a bettor 
title to the property from which he seeks to eject 
the person in possession. L B. Maunq Po Yin v. 

Mo. Xi, 8 Bob. L. T. 72 888 

—Kayam patta— Coubtruction’-^Surrounding 
^ civcximstanc€4 conducf of ‘parties* 
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Whero a jfrnnt undev the hoadiiif? Inynin patta wns 
made in 1^57 and the grantees dealt with their 
tenants as if they were entitled to permanent rights 
and in compensation for aiMpiisition of land for 
public purposes the gninteo and gnintor both 
shared and eWdence proved that the grantor regsirded 
the gi'ant in the terms of neiglibouring villagers 
ns a permanent grant: 

ife/d, that a heritable permanent grant was con¬ 
voyed in those terms. 

irn//is, C. J.—Pi'inin focie the words "knynm pnlfo" 
mean ‘perpptnal lease.’ Hut a long course of <lecisions 
have held that these words and the words “i.s/i»hyu i 
moA’Uj’ort” and ^‘kaynni nasvata” do not pyiuui jacic 
convey more than life-estates. When land or interest 
itx land is intended to be transferred lu'reditarily, it 
is usual to indicate that intention by the use of tlie 
words ‘from son to grandson’ or ‘from generation 
to generation’ or the like. In construing grants 
ono has to look to the surrounding circumstances ami 
to the conduct of the j)arties to see what their real 
intention was in the grant. 

Coiitts-Trotter, J. —In Tnhhi Pershad Singh v. limn 
Xoi'olii Singh, 12 C. 117; 12 I. 205; 9 Iml. .Tar. 
433; 4 Sar. 1*. C. .1.640, the Hrixy Council have 
expressly used those words to leave the Courts free to 
give the fullest effect to the circumstances of each 
case and to avoid laying down any hard and fast 
rule of construction. M. Vkxk.^taramanna v. Ve.s- 
KATAPATIII Nayam Varc, 17 M. L. T. 209; 28 M. L. J. 
510; (1915) M. W. N. 313 188 

■ - Occupancy right, if acquired after grant — Ben¬ 
gal Tenancy Act (17/7 of 1885)— Kx'iction—Only 
occupancy raiyat protected by law. 

If at the date of the grant of a permanent interest 
there was no occupancy right wliich had matured, 
an occupancy right cannot be actiuircd after the 
date of the grant. , 

It is not every laiyat who is protected from eviction 
but only an occui)ancy ruiyot, under the Bengal Tenancy 
Act, VIII of 1885. Ci Akhil Chandra Skx r. Tki- 
Pl'RA ChARAN 563 


Grove— Custom—rcuaut, right of, to ciiltirate—Pay¬ 
ment of rent-^Lundlord, right of, to yet rent asae-^sed. 
A tenant is not entitled to bring a grove land 
under cultivation and to hold it free from payimmt 
of rent. The land-holder is entitled to have rent 
assessed on such land. U» P« B. R. Bharat Indu 
r. MisRi 34 


. -f ruit orchard or timber gx'ove — Tenant — 

Occupancy rights, acquii-ltion of — Land-^Ayra Ten¬ 
ancy Act (II oj 1901), 8. 11. 

Where a fruit orchard or timl>cr grove has been 
planted, the grovc-bolder cannot bo ejoeted ns a tenant 
from year to year so long as the land maintains its 
character ns a grove. Nor can ho acquire oeenpancy 
rights so long as it remains a grove, heciiuse in 
either case, land is not land within tlie meaning of the 
Tenancy Act in which only occiqiancy rights can 
accrue. It becomes land after the disappearance of 
thogi-ove. U. P. B. R. Mchammad Audul H.U'IZ 
Khan u. Ram IIatan Lal 20 

—-Improvement 410 

-, mortgage o/—3/ortyayor dying unthout 

heirs — Mortgagee, whether can be ejected—Qrove, if 
fonstHutes improvement. 


Grove— concld. 


A tenant who had acquired occupancy rights over 
certain land subsequently planted a grove over it and 
mortgaged the same usnfructuarily. rjioii tlio death 
of the tenant without heirs, the zemindar sued the 
mortgngoo for ejectment on the gronml that lie was a 
non-occupancy tenant of less than 12 years’ standing-: 

Held, that as the transfer of the grove by mortgage 
was a valid transfer and the rights of the mortgagor 
jiasscd to the mortgagee, the mortgagee could not be 
ejected. 

Held, further, tliar the ordm* of ejectment in siicli 
cases implies the conliscalion of existing vaiual)le 
riglits under a law wliich i.semir<‘ly irrelevant and is, 
therefore, so serious a mistake of law as to amount to 
an illegality. 

Held, also, that tlie grove liaving been planteil 
before the Tenancy Act is not an improvcmi'iit for 
uhieh compen.sation can bo allowed to the inortgag-ei’ 
f.nd an order of his ejectment passed. U. ?• B. R. 

Paaag Chowrky V . Buianam) 560 


Grove-holder—Grove brought under cultiva¬ 
tion—Grove-holder, whether becomes a tenant Ipso 
Jacto —Wrongful dispossession 447 

Guardian ad litem, appointment of— Con¬ 
sent of proposeil guardian, necessity of—A’.i- parte 
decree against minors, when liable to be set aside 

579 


■' ■ - — — Mother acting as such — 

Decree, validity of—Mother not defendiny If 

sufficient ground to set aside decree. 

The father of the plaintiiT was murdered leaving 
bis widow and the plaintiff, a minor, liiin .surviving. 
The motive of the murder was to take posscssien 
of property which belonged to the plaintiff's father. 
Suits had to be brought in the name of the minor. 
The mother of the minor borrowed on mortgagi's 
on belmlf of the j)laintiff as his guardian for the 
expe-nses of the snit. Suits were thereafter brought 
on these mortgages and decrees were obtained. The 
plaintiff sued to set aside these decrees: 

//I’/f/, that the mother was a fit and jxropor jierson 
to be his guartlian ad litem in the jiroceodiiigs in 
tlie Civil Court and that if tlie decrees were fairly 
and projierly obtained against tlie minor a.s repre- 
sented by Ids mother, the ilccrces were hiuding and 
the Court couUl not go behind them. 

Held, further, that the mere fact that the mother 
did not defend the suits on the mortgages would not 
make the decrees invalid. At Collector of Meerut 
t’. Umrao SiNoii, 13 A. L. J. 437 220 

Guardians and Wards Act (VIII of 

1890)- Custody of child, suit for, maiiilaiiiahility 
of — Jurisdiction, objection as to, when taken. 

'J’he Guardians and Ward.s Act (VllI of 1890) 
forhids proceedings being taken in the ordinary 
way touching the guurdiansbip of infant.s. A 
suit for custody of a cldld tnust be brought under 
the Guardians and Wards Act wliich Act gives 
jurisdiction to the District Court over minors ordi¬ 
narily resident in the District. 

An objection as to jurisdiction can bo raised at 
any stage of the proceedings. L. Bt AuuNACiiALLAM 
PiLLAY u. Iya-ma, 8 Bur. L. T. 128 768 

__ 9 890 
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Guardians and Wards Act—contd. 


- - SS« I2f 25—Guanllun 

of minors prrson — Comt's poivcr to put minor in 
posses.<i(>n of ynardian. 

Wliero a person has been appointed t'uardian of the 
person of a niinor, the procoedin"s cannot be rcpanl- 
ed as complete until the guardian lias obtained 
effective jjossession of the person of the ward. If 
the gaardiun is not in such possession, the Court 
shouhl take action unih*r section 12 of the (rtiardians 
and Wards A‘'t (VllI of IHOO) to place the ininorin his 
possossi'm, A. L’tma Ku.vu r. Hiiagwaxta Kitak. 
13A. L. J. 742 416 

- SSf 17, 19 —Fathrr 

marrying second u'ije, mhether sujfficient ground to 
deprive him of his childreidsguardinnship — Ounrdiun- 
sh'p of husband and fother and of ofhrr 
distiactifm beficeen. 

The fact that the father has married a second wife 
is not a sullicient ground for holding that he is unfit 
to be the guardian of liis children. 

A distinction exists between the guardianship of a 
father or a husband and that of other near relations. 
The former could be deprived of the right of guardian¬ 
ship only when he is found to be unfit to be the guardian 
of children or wife &ml the latter, when it does not 
conduce to the welfare of the children. Wl. Al'di- 
APP\ I’lLLAi r. Xallendrax Pit.i.u, 28 M. L. J. 442; 
(lUlu) M. W. N. 330; 17 M. L. T. 3S9 4 

-S, 17(1) 890 

-- - S. 19 4 

- • - S. 19 —yfinory appoints 

inent of guardian for- Father available—Other person, 
nhen appointed gunnlian. 

Where a father is available as guardian nr. other 
guardian can bo appointed unless ho is in the 
Court’s c.pinion unfit for appointment. IVI, SfBRA- 
MAXVA Pir.LAi V. Ammayee Ammal, (IU15) .M W \ 
414: 2 L. W. 531 74Q 

-S, 19 (b) 890 

- --S.25 416 


ss. 29, 31-i 


.cnnissttn) 

to guardian to sdl ivard's property—Poiver of Court 
to slop sale if dctrimmtal to tvard—SpsciJic Itdicf 
Act (I of ISV), S8. 38, 4\—Plaintiff repuliating 
transaction must restore benefits received only if 

other party acted in good faith—Defendant not to 

restore benefits. 

The Legislature did not intend that a Court should 
give permission to a guardian to soli the ward’s 
property without fixing at least aii approximate 
price and without clearly ascertaining what is to bo 
sold and the valuo of it. 

Even if a Court has given sanction undor section 
29 and section 31 (1) it is not beyond the power of 
that Court to intervene and stop' the silo, if it finds 
something detrimental to the ward’s interest is 
c onteinplated. 

If a plaintiff sues to undo a transaction entered 
into by his guardian in his name during his minoritv 

then »/the other party has acted m good faith and the 

plaintiff or his estate has actually received benefit, the 
pUuntiil must, as a condition precedent to’ the 
undoing of the said transaction, restore th« said 
benefit. If, bowever, the minor or gnondam miuop 


Guardians and Wards Act —concld. 

is the heatus possidens and is being sued by the 
other party, a claim against the minor foV refund 
of the benefit would fail. P. SULTAX SlXGll v. 

Hashmat Ui-lah, .ly l\ W. K. .915 c.04 

- 31 804 

Hakim performing operation on eyelids—Ordinary 
pi*ocautiona not taken—Acting rashly and negli¬ 
gently Hurt — Offmcc—7A/A*nn giving Jiinisolf out 
a> skilled operator, liability of 69 

Higfh Courts Act. Sec Charter Act. 
Hindu Law-Adoption — Datta homam 

ceremony, uhen unnecessary- Same gotra, effect of— 
Pleadings Fraud, coercion, misrepresentation and 
undue infiuence should be separately and specifically 
plcidrd- firnrral iillrijniions insuffeieut —Evidence 
Art {I oj 18721, 33, 145, 157 —Previous statements, 

ohen and how to be used—Civil suit — Procedure- 
Documents to contradict uitnesses—Witness to he 
given oppovfnnify iocxplain. 

Whi-re the child to bo adopted belongs to the same 

<7ufrnas that of the adoptive father, the celebration 

ot tlie ceremony of datta homam is not an essential 

to the lepl validity of an adoption, that is to say, 

within the same gotra the ceremony is unnece 
8Ary. 

Allegations amounting to fraud, misrciircsentatiou. 
c<.ercion and undue iiiHucnco should not bo mixed 
t.igether, as tl.eso are all separate and sopnmble catc 
gories in law, thougli ji is true that they may overlap 

or may be combined. * * 

^ fraud, misrepresentation, coercion and undue 
infiuonce cannot be imported into a case by .sugges¬ 
tions but must be speciHcally and distinctly pleaded. 

l}ith regard to fraud if there beany principle 
which IS perfectly well settled, it is that general 
al egation-s liowevor strong may bo the words in 
which they are stated, are insufficient even to 
amount to an averment of fraud of which any Court 
ought to take notice. 

A civil cause must be comliicted in the ordinary 

and regular way and judged of bv the evidence led 
theroin. 

Unless it is proved that a “witness is deader 

cannot bo found, etc.” the evidence given br 

•“i a previous judical proceeding is 

n!wnf ^ proving in a subsc 

quent proceeding the truth of the fact which it 

P'^rpoBOot either 

coiitmdict.ng or discounting the evidence of tho 

Imriinnln «»l>soquent proceeding unless tho 

ldtnp« n p"'"^ had l>ecn placed before tho 

witness as one for explanation in view of its diV 

ciepancy with the evidence then being tendered. 

If a witness is under cmss.exnininntion. ho should 
be given the opportunity, if any docoments are to be 
used against him, to tender his explanation and 
to clear up the particular point of ambiguity or 
dispute. Tins rule must be particularly enforced 
w-l.oro a witness’s reputation and character are at 
stake p. c. Bai. Gancahhab Tif.ak v. Shri 
Shriniwas pAxniT, 13 A. L. J. 570: 19 C. W X. 729; 

^ no U w 29 jr. L J. 34: 18 M. 

^"0 Z' ^ Cll; 42 C. 7-39; 

39 B. 441 03^ 
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Hindu Law— couui. 

- Adoption— Sh«v hij pi'cs>umptive jvitj’- 

sioncv to set aside adoption~Death of plaintiff— 
Right of next presHiuahle reversioner to continue suit 
—SiuVs to impugn validity of transactions by Hindu 
females—Plaintiff in such suits represents all rever. 
sioners—Right o) contingent reversioners to join as 
plaintiffs—Abatement of suit — Substitution — Limita¬ 
tion Act (IX of 1908), Sell. I, Art.'!. 118, 12.“), distinc¬ 
tion bctu'cen—Civil Procedure Code (.-Ic? T of 1908), 
0. 1, r. 1. 

A suit brought by a presumptive reversioner for a 
declaration tluit an allegfcd adoption is invalid is 
brought by him in a representative capacity and on 
behalf of all the reversioners, and on the death, 
therefore, of the presumptive reversioner the next 
presumable reversioner is entitled to continue the 
action begun by the deceased plaintiff. 

The two classes of cases covered bv Ai’ticlc 118 
and Article 125 of Schedule I of the Indian Limitation 
Act (IX of 1908) are distinct in their scoj)e and 
character and differ widely in their language. The 
former Article relates to status and involves the 
adjudication of a right in rem, and the latter niiscs 
the (piestion of mere justifuible necessity. In both 
“the right to sue” is l)asod on the danger to the 
inheritance common to all the reversioners which 
arises from the nature of their rights. 

A remote reversioner is not precluded from joining 
or asking to be joined in the action brought by the 
presumptive reversioner, or even obtaining the 
conduct of the suit on proof of laches on the part 
of the plaintiff or collusion between him and the 
widow or other female whose acts arc impugned. 
P. C Venkatan.\rayana Pini.AY r. SuBiiAMMAr., 28 
M. L. .T. 535; 17 M. L. T. 435; 21 C. L. J. 515; 17 Pom. 
L. R. 468; 19 C. W. N. C4I; 2L. W. 596; 38 M. mh 
(1915) M. N. 555 298 

— - ' - ■ , suit to set aside—Plaintiff 

and his mother living together—Knoicledge of plaint¬ 
iff's motheVy whether knowledge also of plaintiff — 
Limitation Act (7XO/1908), Sch. I, Art. 118. 

Where both tlie plaintiff and his )uother live 
together in the same house, his mother’s knowledge as 
to the date of a certain adoption is also his knowledge 
for purposes of Article 118 of the Limitation Act 
•(IX of 1908). IVIi Vemooru Audi NARAVASiAir r. 
Panchagnula Sreeramulu 785 

■■ ■ — Testamentary direction to 

adopt a certain hoy given to widow—Death of adoptee 
—Second adoption, whether valid. 

A Hindu embodied in his Will a direction to his 
widow to adopt a certain boy and to put him m 
possession of all property at the end of her life. 
The widow did adopt the boy who, however, having 
died, she adopted another. The reversioners of the 
first adoptee sued to set aside the second adoption; 

Held, Per Sankaiaji Nair, J. —(I) that the ques¬ 
tion whether the Will authorised a second adoption 
on the death of the first adoptee was one of intention 
to be gathered from the terms of the Will and the 
surrounding circumstances. 

An authority to adopt expressed in a Will must be 
construed with reference to the presumption that a 
Hindu testator always intends the perpetuation of 
his family and that authority to ndoj>t one specific 
child should, in case of that child’s death, be lield to 


Hindu Law— contd. 

warnint the adoption of another uuU*ss there is 
something in the Will itself to show that the testator 
did not desire any other adoption to he inaiU‘. 

Pov Oldjield, J. ulisscnting). —A Miiidu testator who 
authorises an adojdion generally must he pi'e.mimed to 
do so with the primary intention that his wmIow shall 
secure his posthumous repre.seiitatiou hy an ntlopfed 
sou and make sueeessive adnptinn.s until iliat ol)jeet 
is seeured. 

Where thor« i.s a confliet between the general 
presumption as ton testator’s intention and the 
explicit or implied restriction contained in the Will 
itself the proper coiir.>^e is to attempt to ascertain 
with reference to the testator's own words and 
without reference to the genend }»re.sumption 
whether ho meant to restrict the authority ho was 
conferring: and to have recourse to that ju-esumption 
only after such attempt has failed. 

\Vhcre tlie terms of the Will are (•|{‘ar and 
express it is not open to Court to add to tlio.so 
terms. 

hero the Will contains a provision that the 
estate .should pass on the widow’s death to the 
julopted son ami does not tit the same time make a 
provision as to its succession on the death of tlio 
jidopted son, it is clear that the testator was either 
indifferent or content to leave his widow to adopt 
with the consent of the sajdndo.-i. An intention to 
confer on the widow, authority to make successive 
adoptions cannot be inferred from tliat act of liis. M. 

Chenga Kkdki r. Vasudeva Uf.ddi, 2 L. W. 562 770 

- Adoption — iruloir, whether can validly 

adopt her brother's son to her deceased hiishaiid — 
Authority given by husband—Duty of loirer Court to 
follow decision of High Court — Practice. 

A widow wlio lias the expre.ss authority of her 
deceased husband to adojit as a son to him her 
brother’s son, can validly do so. 

A subordinate Court is bound to follow flio decision 
in law of a Bench of the High Court to which it i.s 
subordinate, unless the decision of tlie Bench has 
beep overruled by a decision of a Full Bench of that 
Court or unless it has been ovenulcd exj)rcssly 
or impliedly on an appeal to His Majesty in Council 
or unless the law has been altered by a subsccpient 
Act of the Legislature. P. PcTTU Laf, u Par- 
iiATi Kunwar, 19 C. W. N. 841: 13 A. L. J. 721; 17 
Bom. L. K. 54P; 18 M. L. T. 61; 29 M. L. J. 63; 22 C. 
L. J. 190; 37 A. 359 6 1 7 

— — ■ ~ —- Widou', whether can adopt in pre¬ 

sence of natural son—Invalid adoption— Ceremonies, 
effect of— Maintenance—Performance of declaration 
during yiegotiations, value of. 

In the presence of a natural son of a dt'ceaaod 
Hindu, his widow cannot be presumed to have any 
authority from him to adopt, and if she does adopt 
a boy, the adoption will be invalid. 

A boy whose adoption is found to be invalid, has 
no right to be maintained out of the estate of the 
adoptive family. The more fact that ceremonies 
were properly performed and that the widow thought 
that she had authority to adopt would not affect the 
question. 

A declaration or statement marking a stage in 
the negotiations as to the proposed amicable settle- 
ipent between the parties, while adrniitedly 
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Hindu Law —contd. 

document giving effect to the doclaifition or state* 
ment was to he executed later on, is an under¬ 
taking, which, unless complered, may be broken off 
at any time by cither side. B- D.\f-r.VTSiN<iJi **. 
Raisino.11 Naharsino.!!, 7 Bo.m. L. R 0(36 943 

- Alienation— *46so/»/t; aUenfition o) 

joint iionitij property in lien of niointcnnnre, irlicther 
legal. 

An absolute alienation ot“ joint family propsudy to a 
maintenance-holder in lien f»f maintenance is not 
necessarily illeiral. IVI« Si'NIjaram Aiy\k r. Sen- 
BAM.MAl. 


-by w Idow - Wd 

fcss//j/— Knov'ledtje nnil ronsent ot ne.rf heir — Con- 

1 ‘truction of ileedn—Gnidiny principle. 

Deeds and contracts of the people of India ought 
to be liberally construed. The real meaning of the 
parties ought to be given effect to rather than the 
litenil sense. 

^Yhere, therefore, in order to pay off some existing 
ancestral debts and s»*mo other.s contracted by 
herfor necessity, a Uindn widow sold a house with the 
knowledge of her daughter, whose husband 
attested the deed of sale, and tlm debts were, as 
a matter of fact, paid out of the purchase-money 
and the recitals in the deed of sale conta ned a 
detailed account of the circuin,stanc<‘s tinder which 
the house was being sold, and the vendor purported 
to convey all her own exi.sting right, title and 
inten.*st in or beloneing <»r appertaining to the 
houses including easements, and declaring that the 
vendee shall be full owner and proprietor of the 
house sold: 

Ueld, that the widow intended to convey absolute 
property in the house to the vendee and the daughter 
could not challenge the alienah'on. p. C Tiiakur 
Vasonji Morarji v. Chanda liiiii, 19 C. \V. N. 873- 
17 Bom. L. R. 556; 18 M L. T. 31; (1915 M. W. X. 
449; 2 L. W. 676; 22 C. L. J. IHO; 37 A. 369: 29 M. L 
J. 130 7ol 


--Necessity - Payment of debt 

due by husband—Payment of barred debt—Pay- 
ment out of income of projierty 780 


— ' ' ■ —- Aficn^tatiun of -iced hy re- 

vcriiioner, whether amounts to consent of reversioner 
— Attestation, when as.^ent—Question of fact— E.vis- 
ience of daughter, whether bar to suit for declaration 
hy reversioner. 

The presence of a daughter is no bar to a suit for 
declaration, by a reversioner to the estate of a 
Hindu widow that an alienation made by her is void. 
Mere attestation of an instrument by a rcversi«)ner 
does not necessarily import coneuiTericc by him. It 
may, no doubt, bo shown by other evidence that 
when the reversioner became an attesting witness, 
he fnlly understood what the transaction was and 
that ho was a concurring party to it, but from the 
mere subscription of his name that inference does 
not necessarily arise. 

The question whether the attestation of a docu- 
ment should bo held to be simply assent is a 
question of fact and must be determined with 
refoixjnco to the circumstances of each case. A« 

Lakhpati V. Rambodh Singh, 13 A. L. J. 616; 37 A 

loO 218 
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- - Gift hy Hindu widow io her husbands 

yiiece lifter cousumtnnfion of latter*8 marriage, whe¬ 
ther valid —fniprovcmenfs, bona fide, by doJJCC— 
('oinpensrition. 

A Hindu widow 1ms no right to make a gift, even 
of a reasonable portion of her husband’s property, to 
a lady born in her husband’s family after the con- 
sninnifition of thnt 8 inamage. 

When* the donee or her representatives effect, 
during the period they are in possession, hona fide 
imprrrvements on the property they are entitled to 
claim compensation for the same and a decree m 
ejectment shonld not be passed until the value of 
such improvements is paid to them. Wl. 

CUNTA SlNGARA ClIARLU V. SRERMAN GUDIMALLA 

_ Impart ibie estate Right of a 

junior mcniber to maintenance —i'o-/Ktrcc»iar{/ right 
—Fittapur Zemindnri —ilaintenance grant. 

The Z'lnlnd'iri of Pittapur is an impartible estate 
governed bv the ilithakshara Law and tlcscending 
bv lineal primogeniture. 

The plaintiff’s father was adopted by the late 
zemindar who by a Will and an agreement gave him a 
maintenance. On the zemindar s death the plaintiffs 
father sued to recover the zemindari on the ground 
that the Will was invalid and that the defendant was 
not the Raja's natural son. The Will was upheld and 
the suit was dismissed. The plaintiff seeking 
maintenance from the defendant but denying his 
co-parcenary relationship with tlie defendant: 

Held, that the plaintiff was not entitled to any 
maintenance. 

As the agrooment with the plaintiff's father for 
maintenance did not expressly state that it '^fts 
for the plaintiff’s father and his heirs, it could not 
be construed to have made a permanent provision for 
the grantee and his descendants. 

Prini'i facie, a provision for maintenance by a grant 
of money allowance is tempfirary. Grants to bo 
construed ns permanent provisions must bo supported 
bv unambiguous language or by a course of conduct 
and enjoyment by the grantee’s descendants for a 
very long time. 

Though an impartible estate may be for some 
purposes spoken of as joint family property, the co- 
j>arcen' ry in it, which under the Hithakshara Law 
is created by birth, does not exist. The right to 
maintenance cannot, therefore, be a right which 
arises out of the co-parcenary inter st of the pro¬ 
perty c r which arises out of any community of 
interest actpiired by birth. The right to get main¬ 
tenance is not evidence of any community of inter¬ 
est which the members of the family acquire by 
birth. 

A junior member of the family of the holder of 
an impartiable zemindari is, therefore, entitled to 
maintenance only as in a Vayabhaga family on 
account of his relationship and not on account of any 
interest in the property. 

\N here the plaintiff bases his claim to maintenance 
on no relationship, there is no community of interest 
and the property is not burdened with his mainten¬ 
ance in the hands of a donee. IVI. Rama RoW v- 
Rajah of Pittapur, (1915) M. W. N. a69; 28 M. 

624 
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— —Joint family — of trespaifg com¬ 
mitted by one membct-—Benefit to other members — 
Presumption. 

Under Hindu Law it mnst not be presumed tliut 
one member of a joint undivided Hindu familv pres¬ 
cribes also for th“ bouotit of his other co-parceners. 
Mt VeNKATACUKLATATI Rao l\ .'AYARAMAYVA 455 

~ ■ Hh'cHuh'ou by father— Attes¬ 

tation by major son— Legal neces-fity — Karta— Suit 
by minor son to set aside alienation^ maintainability of 
— Consent — Attestation. 

P and his two sons Q and R constituted a 
joint Hindu family, 0 being major and R minor. 
P alienated joint family property and the sale-deed 
was attested by G. In a suit by R to set aside 
the alienation: 

HcM, that there being no legal necessity for the 
sale, the son could contest the alienation and that 
though the powers of a Hindu father as manager of a 
jointfamily were e.xtensive, they did not extend to the 
alienation of joint ancestral family property otherwise 
than for legal necessity and that it was doubtful 
whether consent could rightly be inferred from 
mere attestation in the absenco of other evidence. 
At Fachkauri Raut r. Ram Khelawan Chaube 

749 

Alienation of joint family 
property—Suit by minor member after attaining 
majority against vendee for possession of his share 
in immoveable property Limitation I i^9 

~ Dancing sisters living to- 

getker—Property standing in name of one of them — 
Presumption of joint ness—Statements by deceased 
mortgagor in mortgage-deed as to oivnership of pro¬ 
perty—Evidence Act (/ of 1872), s. 32 (7). 

The ordinary presumption, that property standing 
in the name of ojie member of a Hindu co-parcenary 
is the property of all, does not apply to dancing 
sisters living together, as their mode of accjuisitiou 
of property and life, arc entirely distinct and 
different 

Statements in mortgage-deeds made by a deceaseil 
mortgagor as to the ownership of the property 
comprised in tho mortgage are admissible in evidence 
under section 32 v7) of the Indian Evidence Act 
an I can bo acted on if corroborated by other oral 
evidence in the case. 

Quxre. —Whether an adoption by a dancing girl is 
valid? lYI. Vjsalakshi Ammal r. Dobasinga Filli 

974 

— Gift in favnir of one member 

of family—Property treated as joint property — 
Burden of prool — Donee’s mirriage exiwnses met out 
of joint Junds - Lien on gifted property. 

Priina facie a property acquired under a gift by ono 
member of a joint Hindu family belongs exclusively to 
him; if other members of the family allege that it was 
treated as joint family property it is for them to 
prove it. ' ’ 

The fact that tho expenses of the marriage of that 
member of tho family, in who.so favour tho gifi bad 
been made, wore met out of the joint family funds, 
gives the joint family no lieu on the gifted property. 

A» Ghasi Ram V. Dbri IbO 
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—- Joint family —Suit by minor—Manag¬ 

ing member acting ns next friend—Managing jnem- 
ber, right of, to withdraw money—Security, dcjiosit 
of —Court, duty of 475 

- Suit against all adult mem¬ 
ber.^—Subsegueut suit by a minor member to set aside 
decree on ground that he u as no party to former 
litigation—Burden of proof—-Legal necessity. 

A suit was brought against all the adult mule mem¬ 
bers of a Hindu joint family on the basis of a mort¬ 
gage-deed executed by all the adult male members and 
a decree was obtained. In execution of tho decree, 
the mortgaged property was foreclosed and tho decree- 
holder obtained possession of if. Subsequently, a 
minor member of the family brought a suit to * set 
aside the decree on tho ground that lie was not a party 
to the suit in wliieh tho decree had been obtained: 

Held, that he wa-< fully represented in the former 
litigation; that hewasnot entitled to any relief on tho 
mere ground that lie was no party to tho former suit 
and that it was necessary for him to prove in the 
present case that tiic loan was not taken for a family 
necessity. A. Katwakoo .Sinom r. Dhakam Deo 

Singh 926 

-IVIaIntenance to u-idoiv provided 

for by agreement in tvriting—Snhseguenf iinchustitij 
— Rights, if forfeited—tfltarvativn alloaance, ivhen 
alloK-’d. 

The rule that by snbseiiuent uneliastity a Hindu 
widow forfeits her right to maiiitenaiiee, applies even 
where that right is secured to li^^r by an agreement in 
writing. 

An unchaste Hindu widow, if she rejieiits of her 
conduct and leads a monil life on the date of suit, 
is entitled to at leas'< a stiirvation allowance. 
IW. Satiiyabhama r. Kksav.u iiakya, 18 .M. L. T. 28: 

29 M. L. J. 87 397 

-IVIortg:ag*e "/ Jfimihj properly — 

Liability of sons and grandsons—Legal necessity. 

Tho .«ons :iml gnindxms of a Hindu mortgagor 
mortgaging the family piopei'ly arc not bound under 
the mortgage in respect of that jiart of tho eonsidcr.i- 
tion, which was paid in cash at tho registiutioii olKce 
bat not reijuired for legal neeesslly. A Kunnu 
Mal r. Taba Chaxi) 152 

Mituksliani — Mortgage by 
father—Debt neither anlecemient nor for famil y pur¬ 
poses, nor immoral—Suit against sons--Limitafion 
Art (IX of 190^), Sch. I, Arts. 120, 132. 

The decision of the Full Bench in the ease of Luch- 
muii Doss V. Oiiidhur Choivdhrg, 5 C. 855; 9 C, L. K. 
47 : 3 Shome L. R. 143, has not been overruled by 
the Frivy Council, nor has it been superseded by 
subsequent legislation, iiiasmiieh as, where the 
mortgage is not operative as such against the sons, 
no questl<m can arise as to the effect of section 85 
of the Transfer of Fropert}’Act (now re-placed by 
njle 1 f>f Order XX.XIV of the Code of Civil Froee- 
dure, 1908). 

A suit upon a mortgage efTected by a father 
governed by the Mifakshara Law for a dcdit which is 
n ithcr uiiteccdciit nor for family purposes and not 
proved to be immoral, brought after tho death of 
the father against the sons, some of whom were 
adult and some minors, at the time of the mortgage 
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is govorneil by Article 120 of the Hrst Schedule to the 
Indian Limitation Act, and not by Article 132, as 
there is no charge on immoveable property enforcible 
afrainst the sons. C. Hiiaw Prosad SiNoit r. llnyp- 
NARAix Singh, 21 C. L. ,T. 5-t‘l; 19 C. W. X. S49 629 

■ - Partition behceen fnilier and son — 

Orandinofher, u-hether entitled to share. 

At a partition between a father ami his sons, the 
grandmother i.s not entitled to a share under the 
Mitakshara Law. Ai Chcmmun Prasad Chocbk r. 
Pranpat Choubr 166 

— -Jlitakshara — Joint famihj 

proj)erty—Lunatic co-parcencr—Lunacy n<jt con¬ 
genital but su}>$equcnt—Right of such co-parecner to 
shaie on paitition. 

Where the ])laintiff, a lunatic, sued through a ne.xt 
friend for partition of the family estate of which 
ho would, if sane, be certainly entitled to a share, 
and it was found that the lunacy was not congcuiital 
but subsequent: 

Held (])or Crouch, A. J. C.), that there was nothing 
in the ilitnkshara from which could be deduced 
a clear rule of law that a man who on birth entered 
into a joint family holding joint property, lost that 
interest on becoming lunatic. 

Per Faircett, acting J. C., (dissenting).—That tlie 
Mitakshara intended the rules relating to‘exclusion 
from inheritance’ to apply to both cases of inherited, 
as well as joint family property; that the principle 
on which the distpialitication is based, viz., the 
inability to perform sacrifices, apj)licd etpially to cases 
other than congenital; and that the plaintiff 
being insane at the time of the proposed partition 
was excluded from any participation in the joint 
estate. 

Held (per Fratt, J. C.), that under the Mitaksharn, 
which is the paramount Hindu Law authority in 
Sind, the disqualifications relating to ‘ cxclu. 
sion from iidieritance’ apidy not only to cases 
of obstructed but also to cases of unobstructed 
heritage, but in the case of the latter in joint family 
property they must apply at the time of birth 
for that is the time when the rights would accrue 
if there were no disabilities; that to hold other- 
wise would necessitate the divestment of rin-hts 
already vested, which is contrary to the gen'eral 
rule of Hindu Law; and that, therefore, subsequent 
lunacy could not divest the plaintiff of his right 
to the joint family property. S. Hotchaxd Gulab- 
rai V. Manghanmal Gulabrai, 8 S. L. K. 279 42 

~ --- by metes and bouiuh 

ejjcct of—Tcnants-in-cominon—Adverse possession^ 
Relinquishment —Ouster -Evidence of exclusion^ 
Limitation Act {IX of 1908), Sch. I, Art. 127. 

Where the members of a joint undivided Hindu 
fauuly are divided in status, but do not effect a 
division by motes and bounds, they are teiiants-in- 
common and the possession of one such tenant 
enures to the benefit of another, unless such another 
18 shown to have renounced his share of the property 
m possession of the tenants-iu-common or there has 
been something amounting to his ouster. 

Where no ouster is prov<Ml there canimb lie said lo 
bo an exclusion-’ from joini fumily pniportv within 
the meaning of Article J27, Schedille I of tho Limi¬ 
tation Act. 


Hindu Law— coutd. 

\Vhcre one of tho members of a co-parcenary was 
simwn to be in possession of the house site and he 
erectetl upon it a superstructure, tho proper decree 
to be ))assed is to allow him to retain the house site 
and direct him to pay its price to the otlier co-sharer 
who claims a share in tlie house site alone. IVI» 
Dkvarasu Vknkataciiala Dwaraka Nadha Rao V. 
Devarasu Venkatarao Pantulc, 17 M. L. T. 361 

183 

P3.l*titjon —Provision in partition deed 
that on death of one brother icithout male issue his 
.^hare should pass to survivors — Provision, whether 
illegal—Transfer of spessnccessioiiis —Restraint upon 
alienaliou. 

A provision in a jiartition-deed among brothers, 
tliat on the death of any one of them witliout male 
issue his share must jiass to tho survivors who 
should divide it rateably among themselves, is not 
illegal; it is not a transfer of a spes successionii within 
the meaning of section 6(a) of the Transfer of Pro¬ 
perty Act, nor is it a restniint upon alienation. 

Per Wallis, C.J. —Whore n contract to dispose of 
property by Will is upheld there is no reason why a 
similar contract to dispose of it by settlement during 
one’s life-time cannot also be given effect to. 

Per Seshagiri Aiyar, J .—A contract to devise lands 
can be enforced by persons claiming under the party 
who makes the contract. 

A settlement unless it alters the line of succession, 
shouhl be upheld. 

Agreements not to divide propoity arc enforce¬ 
able although tlicy would not jn-eclude a party 
entering into such an agreement from alienating it. 

Parties who arc entitled to divide a property 
can waive their rights but thev cannot, by such 
an arrangement, alter the mode of succession. *VIt 
Mutiii-ramax Chettiar V. Poxxpswamy Udayar, 
(1915) M. W. N. 405; 2 L. W. 533; 18 M. L. T. 124; 29 
M. L. J. 214 549 

-Stridhanam—Property acquired 

byn woman without aid from funds Jroin her husband 
or third party — Devolution—Daughter prc/ei'ca/ioi 
heir to son. 

Where a woman purchased certain immoveable 
property and paid the purchase-money by mort¬ 
gaging the same and suhsetiuently redeemed it: 

Held, that the property was acquired by her wits 
and was her stridhaiuim property and, there¬ 
fore, devolved on her daughter in preference to her 

sons. IVI. Tadiboyixa Peda Punxayya v. Dkbba- 
KI'TTI Kattamma, 17 M. L. T. 363; 28 M. L. J. 49 ); 2 
L. W.415 184 

- Dayabhag-a— S accession, principle 

”) Oreat-grandfather's son’s daughter's son and 
maternal uncle, contest between. 

In a contest between the great-grandfather's son’s 
daughter s son and the maternal uncle regarding 
succession under the Daijabhaga vSehool of Hindu 
Lau, the great-grandfather’s son’s daughter’s son is 
•the preferential heir. C. Kkdar Nath c. IIaribas 

Ghose, 19 C. W. N llSl 790 

~ _ “Widow —Adoption with coitsent of 

reversioner, if invalid for icant of authority — Authori* 
ty, when can be presumed —lllatom adoption — 
Quantum of proof—Charge created by widow— yeces- 
sify —Durden of proof —Nature of evidence. 
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An adoption made by a Hindu widow with tho 
consent of tho nearest reversioner is not bad for 
W'ant of authority. 

In tho abscnco of anything to show that a 
reversioner m’us actuated by any representation of 
a widow that her husband had fjiven her anthoritv 
to adopt, a Court is entitled to presume that tho 
reversioner, in giving his son to be adopted by tho 
widow, was fully conscious of what he was doing 
and was mindful of all those considenitions which 
he, as a I'eversioner, ought to take into account in 
such circumstances. 

The claim that a person has been taken as Hhtom 
son-in law must be proved by very reliable evidence. 

The onus of proving that a charge created by a 
Hindu widow is bmding on the reversioners lies very 
heavily upon the persons who claim the benefit of tho 
transaction. 

Where the only evidence let in ns to the exist¬ 
ence of necessity nas that a series of documents 
executed by a widow and an alleged illatom son- 
in-law (which illatouiy h«>wever, was found against) 
were attested by the rcvei'sioners and that the widow 
liad been maintaining in her house a large number of 
persons related to her but not belongijig to her 
husband’s family: 

Held, that tho evidence was insufticient to prove tho 
existence of necessity and that the onus was not 
discharged. IVl. Panda Patyya r. Panda Yen- 
KAMMA, 2 L. W. 455; 17 M. L. T. 393 54 

— - ' Widow —Kes judicata— Hindti uidoir, 

mit hij, fur maintenance—Suhsetnient suit hij her fur 
residence in family huusc, tohether hanrd—Evidence 
Act (/ uf s. llb—Kiitoppel — Subsv(pient 

cuntenlion negativiny a pWyr one—KstuppcL 

The plaintiff, a Hindu widow, lived outside Iter 
husband’s house in his life-time and received a 
maintenance allowance awarded to her under section 
488, Criminal Procedure Code. Her husbjuid died in 
1897 and in 1898 she took up her residence in one of 
his houses which was not a family residence. She 
continued receiving her maintenance allowance frttm 
tho defendants (heirs of her husband) which was 
subsequently stopped. In 11)08 she filed a suit for 
maintenance and obtained a decree against the defend¬ 
ants. The defendants tiled another suit in 1908 
against her for ejectment and obtained a decree, 
which was confirmed on appeal, ejecting her from 
the house occupied by her on the ground that she 
had a right of residence in the family house, but not 
the house in that suit. Thei'cupon she brought the 
present suit to establish her right of residence in the 
family house which the defendants contended was 
baiTed by reason of her prior suit for maintenance 
wherein no relief for residence had been sought: 

Held, that the suit was not barred by her i)rior suit 
for maintenance as that maintenance allowance was 
fixed at a time when she had a residence in one of 
the defendants’ houses and that her subsecpicnt eject¬ 
ment therefrom gave lier a cause of action to demand 
that the maintenance should be supplemented by 
provision for her residence in the family house; 

that tho defendants having ejected plaintiff from 
tho house sho was occupying on tho gi’ound that it 
was not the family residenoe, were now estopped 


Hindu Law— concld. 

from denying her right to a residence in tho family 
house. St Ladjiiuai r. Isakmad, 8 S. L. U. 30(5 

25 

- Widow, right of, to coutiiine family 

trade—Debts incurred by her to continue such 
business - Legal necessity—Reversioner, right of, to 
question such debts — Minority—Iteprcsenlation as 
major—Consent by reversioner — Estoppel. 

Where a reversioner himself was a consenU 
ing party to a fraud, j)ut forward a minor 
as a juajor and on tho faith of such representation, in¬ 
duced 1 bird parties to enter into a transaction, it is not 
oi)en to him afterwards to impugn the transaction 
as invalid and avoid it on tho ground that the 
widow was a minor on the (late of the transaction. 

l\'v Sada.'iivu Aiyar, J.—A trade and its good-will 
are valuable property ami when tljcy are inlicrited 
by a widow, slie has power to manage that particular 
business as heir in tho same niauner as she lias 
autliority t<» manage a zemindari estate inherited 

bv her from her linsband. 

% 

Debts incurred on re-drafts to carry on a family 
business are debts of necessity binding on a 
reversioner. 

Consent by a revcisiemer to an alienation made by 
a Hindu widow, by itself makes the transaction valid, 
and is not merely ])resuinptivc and rebuttable evi¬ 
dence (jf necessity. IVl Sofiu India Exi'urt Co., 
Ltd. V. T. K Si jmi.v, 28 M. L. J. GPU; (1915) M w’ 
N. 488 957 

- —— - Khojas—Khoja widuiv’s right to 

maintenance. 

As in matters of .>iueeessi()n and inheritance khojas 
arc governed by the the Hindu Law a khoja widow 
is entitled to claim maintenance from tlie })erson 
succeeding to lier liu.^lcuid’s estate, ns tliis right is 
an essential part of tlie Hindu Law of iiilieritanco 
and succession. S. Allahkakiuo r. Musunimnt 
Nanjj, 9 S. L. 11. 15 928 

— - Will executed by iciduiv — Reversioner's 

suit for declaration, tvhefher maintainable. 

A suit by a reversioner fur a declaration tliut a 
Will executed by a Hindu widow in i*espect of her 
husband’s i»roperty is void and not hijuling upon liiin, 
is not maintainable, as tltero is no a]ienati<.>n by the 
widow. At Umkao Kunwak v. Hadki, 13 A. L. J. 
551 302 

Hindu Widows* Re-marriage Act 
(XV of 1856), S. 2 399 

. S. 2 — .■\liena(ion by ividoio 

of her deceased husband's property after her re-mar- 
riaye—Suit by reversioner—Limitutiun Act {IX of 
1908), Sch. I, Arts. 141,143. 

The re-marriage of a Hindu widow extiuguisljes 
her estate in the property of lier deceased husband 
and the jircsuiiiptivt; interest of tho reversioners 
vests under section 2 of the Hindu Widows’ Re¬ 
marriage Act. 

A suit by tl>e reversioners to set aside an aliena¬ 
tion by the widow uf her deceased husband's jiroperty 
brought more than 12 years after her re-marriage is 
barred under Articles 141,1411 of the first Schedule of 
the Limitation Act. Ni Nathu r. Hahu IIN 
L. R. 80 612 
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Homestead land, .-ccoiTr// cf <•;— 

Lan Uoi\l di^pjsff'^ision hij—Occuirnicij raiyat— 
liew/ifl Tcn'iuc(i Act (S III oj 188-3^, y. 18-, ^c/i. Ill, 
-•Irf. 'S~lAinifcition. 

Where the pluintilT only the house ami the 

homestead laud of a ])erson fwho had u i-aiijnti holdnij? 
and some hoinestea<l land and house in a certain 
village) and the plaintiff was dispossessed hy the 
landlord, who claimed the house through some otlier 
tenant, and the plaintiff sued to recover iiossossinn of 
the homestead land: 

Held, that as the plaintiff did not claim to recover 
possession either as a settled raiijat or us an occu¬ 
pancy miynt and di<l not occupy the disputed plot 
of homestead land for 12 years and the land was not 
alleged to he the subject of an occupancy right trans¬ 
ferable by custom, the two years’ rule of limitation 
laid down in Article 8, Schedule III. of the Bengal 
Tenancy Act was not applicable. C. Aeuu lla r. 
Kutu.vn, 21 C. L. J. 473 8o9 

H lindi Hot at luuturity — Interest—Trailo 

nsa^e 840 

Illatom adoption. See IIindl Law. 

Immovaaple propa^ty— Standi«»g timber 

16 

Impartible estate. See Hindi- Law. 
Improvement, See Compkn-sation. 

- -Grove 410 

■ Grove, if constitutes improvement 

5 SO 

Inam land —p resH^nption to ivhcther land or 

land revenue is ijrnntcd, applicability of, to Civil 
Courts. 

It is not the Revenue Courts alone but the Civil 
Courts should also presume that an ip'iin grant is of 
land revenue only atid not of land, until the contrary 
is lu’oved. IVI. Govinda Rkuih v. Ravi Kesvval 

Naidu 1003 

Indsmnity bond- See railway. 

Inherent pojve- of Gojrt— Abuse of 

Court’s process—Court, power of 580 

Inheritance. Sec Bukmksk Buddiust I aw ; 
Custom. 

Injunction. See IXIERLOCUroRV INJUNCTION. 

— ,— , grunt of—Circumstances 243 

Insolve'^cy— fasylreacy Act, 184S, 11 tj* 12 I7ct. 
C. 21, S8. 26, 86, 7, 21— After-acquired properly of 
insolvent, vettiny of, in Official Assignee—Possession 
of insolvent for over 12 years, if adverse against Offi. 
cial Assignee—Limitation Act (IX of 1908), applica¬ 
bility of, to proceedings in insolvency—Claims relating 
to properties in hands of insolvent and his represm- 
tatives—Jurisdiction of Court to decide on applica¬ 
tion. 

Ono B was adjudicated an insolvent in 1890 and ho 
died in July 1913 and his sons and widow were found 
to be in possession of a house and considerable 
moveable property. The house was purchased in the 
year 1S94 in the name of his mother who died in 
1897 and after her death the registry of the house 
•was transferred in the name of his wife. The OJicial 
Aj^signeo claimed all the stiid property as the self- 
acquired property of the insolvent and made an 
application under section 26 of the Insolvency Act of 
184S for a declaration accordingly and for posses- 


Insolvency —concld. 

sion thereof. Tim sons and the widow of the insol¬ 
vent pleaded, among other things, that the claim of 
the Oifieial .-Assignee was barred by limitation and 
that the Insolvent Commissioner had no jurisdiction 
to trv the claim on an application, but the Com¬ 
missioner referred the (l.Hcial Assignee to a regular 
suit onlv in regard to moveables and tried the claim 
as to the house; 

Held, tiiat the Insolvent Commissioner had 
jurisdiction to adjudicate the claim on an appli¬ 
cation as that was the only and proper procedure 
to be followed. 

ll’ l.l, further, that the after-acquired property of 
llie insolvent vested from the date of its acquisition in 
the ()rtii;ial Assignee and it was not necessary to have a 
jtnlgmont entertul upntider section 86 of thelusolveney 
Act ‘if 1848; and 

that the claim of the Official Assignee was not 
barred by adverse possession. 

Per Sadasiva Aiyar, J. —When jurisdiction is given 
by Statute to a Court sitting as an Insolvency 
Court to decide a case in proceedings taken in a 
]>articular form and when there is no special reser¬ 
vation of the remedy hy n suit to bo filed in 
uu(*ther Court or in the same Court in its ordinary 
original civil jurisdiction, the special jirocoduro 
|)ointed by the legislature* in respect of the decision 
of those particular (juestions ought to bo brought lo 
tbeir natural and intended conclnsioii by tlie Court 
which is directed to try those questions and the 
Court has no jurisdiction to refer the applicant to 
res(U-t to another mode of seeking the same reliefs. 

An insolvent, from the time of his udjndication ns 
insolvent until his final discharge, bv the force of the 
statutory provisions of the Insolvency Act, holds the 
position of an e.xpress trustee for his creditors and 
he cannot plead adverse possession against the 
Orticial Assignee. 

Per Xapier, J. —The Limitation -\ct has no appli¬ 
cation to the case. It provides jjcriods with reference 
to suits, appeals and applications, the last Iteing 
matters arising <»ut of suits, and under the Insol¬ 
vency Act the insolvent becomes subject to the 
peculiar jurisdiction of the Insolvency Court and the 
High Court has no jurisdiction to entertain any 
suit by the Oifieial Assignee against the insolvent 
in the exercise of its original civil jurisdiction. 

Quere: —Whether the doctrine of agency can bo 
applied as between the Otficial Assignee and the 
insolvent though it may be resorted to in regard to 
the relations between the insolvent and third 
parties? IVI Ratxa Bai v. Official Assionkk, 17 
M.L. T. 347 168 

Insolvency Act (I I & 12 Vic., c. 21), 
ss. 7, 21 168 

-——— ■' ' ' ' S. 46, scope of — Leave to 

appeal—Concurrent jurisdiction of High Court icith 
District Judge District .t udge ref using leave to appeal 
—High Court, power of, to grant leave to appeal. 

A High Court has conciirront jurisdiction with the 
District Judge to grant leave to appeal under section 
46 of the Insolvency Act and if the District Judge 
refuses leave to api cal, the High Court is not 
debar ed from granting it. c Mauhu Sudan Pal 
r. Parbati Sundari Dassya, 19 C. W. N. 760 406 

-s. 86 168 
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Interest—Arrears of rent, stale claim for—In- 
torost, ititc of, allowable—Interest, when allowable 
on arrears of I'cnt 386 

■ I -Componml intoi“Ost, st»i>ulntion of, when 

a penalty 8^ 3 

—»■■■ ~ ■ Deposit of mortpige amount, when valiil 

—Interest, wlien ceases to run 146 

I -Hundi not paid at motttrif^y—Trade usage 

— Creditor, ^vhelhvr entitled to appropriate payment 
foirards interest. 

It was pmved as a well-recognised rule in the city 
of llawalpindi that if interest was charged on a hitnui 
and such hundi was not paid at maturity the same 
rate of interest continued to bo payable: 

Held, that plaintiffs were entitled to appropriate 
all payments made by the defendants towards the 
interest, whenever the amount of such interest due 
at the time of any payment absorbed the sum paid. 
Pm Khiali.\ Shah v. Hansahi Mal Kathu Mm., 24 
P. K. 1915 3-6 

■ I —— , payment of, uhen saves bar of limitation — 

Evidence to prove such pay}nent — Pattis Debtor 
— Party to such arrangement—Limitation .let (IX oj 
1908), s. 19 —Contract of guarantee — Consideration — 
Actual release of claim neces.sary and not mere promise. 

A creditor cannot by a mere vinilateral act of pay¬ 
ment of interest by the debttir sav(* tlie bar of 
limitation. 

Where an agreement between a debtor and the 
creditor, that a credit in the latter’s book of a certain 
amount in favour of the former should be treated as 
“payment of interest” by the debtor, is relied (ui to 
save the bar of limitation, the evidence must show 
that the debtor was a party to the arrangement and 
the accounts charging interest sent to the debtt)r from 
time to time were acceptetl by him. 

The release of a claim against one person is a 
consideration for guarantee of jiayment by another 
only when that claim is given np, and not when 
there is a mere promise. IVI. Nagafpa Chktty v. 
Ramanathan Chetty 422 

Interlocutory Injunction of 

market—Principle to fce followed h (juitahlc grounds 

—Discretion of Court—No general rule—Suhstanllal 

(luesiton to be investigated—Balance of convenience 

Delay without satisfactory reason—Couii's duly. 

The onlj’ thing to be consideroil by the Cotirt in 
cases of interlocutory injunctions in aid of the legal 
right is, if the case is so clear and free from objection 
on equitable grounds that it should interfere without 
waiting for the legal right to beestablishod. Nogoneral 
rule can be laid down on the subject by whicb the 
discretion of the Court should in all casesbe regulated. 
It is quite sufficient if the Court finds a en.so 
showing that there is a substantial question to be 
investigated and that matters ^hould bo preserved in 
status (/ito until the final disposal of that question. 

Where the plaintiff fails to prove that the 
damage ho might sustain if the injunction is refused 
and ho should ultimately turn out to bo right, is 
likely to be greater than the damage which the 
defendants would suffer if the injunction were 
granted and they should finally turn out to be right, 
the balance of convenience is against the grant 
of an injunction. 

A plaintiff making considtinblo delay witliout 
sufficient reason is not to be assisted at the expense 
of the defendant. C» Krishna Chanhka ^aha Sai^ 
l»AK r. Hkm Chandra Rai, 21 C. L. J. IfiO 8oo 


Interpretation —Special ami general pro. 
visions 331 

-ofdeed 167 

-of Statute 272 

-of wajib-ul-arz 710 

Irreg’Ularity — Admis.-ilon of evidence, when writ^ 
ing judgment — theft, assertion of right in 
na.«»(rr —Bona lidt*s, how negatived. 

A Magistrate caumit, after a trial is closed and 
while he is writing his judgment, admit in evidence a 
document without giving tlie accused uu ojiportunity 
of niisiug objections to its reh'vancv or admissibility. 

'riiore cannot bo a bona fide assertion of right in 
answer to a charge of tlieft wlien tlic aceusod 
knew tliat he had no jios.sos.^ion of the property and 
gathered a produce grown by tlie com|>laiimiit tliore. 
on. IVI. VayaI-APPHA Kei.apI’AN Nair, In re, J(j 

Cr. b. J.458 £0 

' - Sessions Judge dismissing appeal on 

reasons given in a theft ease—Offence under sec¬ 
tion-180, Penal Code 670 

Issues —Kraiul, plea of—Allegations, mere, not 
sutheienf 

— -Kow issue framed at close of case—Kvi- 

<lenco, fresh, jirodiiction of, right of I 

- , new, raising of, in Appellate Couit —Do 
facto landlord, pnsi<ession as—True owner, suit 
brought by, for ejertment—Kncrouchment of land by 
tenant ~ J’resuinption. 

It is aUvavs dangerous to allow a new issue to be 

4 

raised at the a])p(dlate stage. 

W here a person has been in possession of a 
particular estate <u’a particular jiortion of an estatt^ 
as de Jado landlord, raiijats sottloil by liim on the 
land wouhl have a good answer to a suit for eject- 
ment brought by tlie true owner. 

Where a tenant of A encroaches on the adjoining 
land of B, as between .4 ami bis tenant, tliere is a 
presumption that tlie encroacbment enures to .^I’s 
benefit, and becomes an accretion to the tenant’s 
holding under -4. 

A tenant will ordinarily hold the land uiioii 
wliioh he has encroached ns tenant of his landlord 
and in that case the lamllord may porlinps be 
described as his de facto landlord. 

But that would not prevent th<> true owner of the 
land encroached upon from bringing a suit for the 
juirposo of ix'covering liis possession. C* TepU 
Mi'HAMmai) V. Tf.kayit Maha.m.mad, 19 C. \V. N. 772 

216 

Joint family. Sc<? Ai.ayasanthana Law; Hindu 
Law. 

JudgrmCflf — Personal inspection by Judge, 
finding bused or.- Judgment, if valid tO 

Jurisdiction See criminal I’ROCKDi-RE Code, 
ss. 14.'.. 179. 423 (1) 

. - Charge of eriuiiiial breach of trust 

_Special and general jirovisions—Interpretation 

331 

j consent of parties whether can give 
where Couit has none — Arbitration—Award —Decree 
in tcinis '/ aiiard— Both parties conseniiny to appeal 
biiny henid against such decree, efect of. 

A ddiie passed in theteims of an award not being 
appealable, the paities to the decree cannot, by 
gi\ii.g emnent to an appeal being heard and the case 
being ileciilcd againlon the merits, give the Appellate 
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Ponrt iuri'^aiction to entertain an appeal aRainst 
sach aeeree. A. Kam Hakakh 1>athak v Ram 

Saran Rathak 

____ T)i>ifnct Judge, pnirer of, io fmns/er 

i^ii ticulor case to Additioual Judge Rengiil, JS.-ll. 
p nud Assam Civil Coiuis Acl (XII of 18HTA »'• 'S 
{tub sec (2 )—Lefteis of Admlnistnifion. 

Under* section 8, snb-section (2) of the Bengal, 
W P ami Assam Civil Courts Act it is competent 
to a District Judge to transfer a particular case to an 
Additional Judge. C. Run Keshwar Lal r. Jaijai 

Bull, C. U. J. -ty"; 

_ ^—Criminal Procedure Code (Act \ of 

1898 ), 8S. 195, 4G7, 471 —Kxccutjon proceeding— 
Sanction to prosecute for f)ffences -Appeal 

trict Judge . ^7^ 

__ _-Kx parte decree ajfainst some ot the 

defendants—Appeal by others—High Court, power 
of to entertain applicatitm to set aside ej.' parte 

decree 

___ Porciyu Court—Submission to its 

inrisdiction—Objection taken in Court ofjirst in- 
stance bat not peisistcd on in Appellate Court— 
),ifereJice—Question, whether can he re-opened after. 

The fact that an objection to the jurisdiction 
of a foreign Court was taken in the Court of first 
instance in the foreign territory but was not persisted 
on in appeal, is a clear proof of a submission to 
Jurisdiction of the foreign Court and, therefore, the 
nuestion cannot be re-opened again mexecution of that 
decree in the British Courts. WI. Ratinjara Maxakal 
PARAMESIIWARAN V. SUBRAMANlA PATTAR 456 

__Imperfect partition — Rropnetarv 

title—Civil Court p r ■ ^ - 

____Magistrate directing rolice inquiry 

—Chilr‘'e sheet preferred before another Magistrate 

98 

___Mutual, open and current account 

explained—Uefendant residing outside original 
inrisdiction- -Accounts submitted witbin jurisdic- 

tion of High Court 462 

___Provincial Small Cause Courts Act 

(IX of 1887), 8. 25—Xo objection taken before 

lower Court—High Court, discretion of, to interfere 
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__, objection as to, when taken 768 

_Occupancy holding—Suit for de¬ 
claration of title between rival tenants—Landlord 
not party to suit—Civil or Revenue Court 568 

___I_ Power of Assistant Collector to 

order prosecution—Civil Procedure Code (Act V of 
1908), s. 70—Local Government Rules under sec- 
tion 7*0, rr. 30, 31, 32—Kxecution—Penal Code (Act 
XLY of 1860), 8. 182 89 

- ——Practice — Criminal proceedings— 
Application for special leave to appeal—Staying 
execution of sentence of death 334 

■■ proceedings submitted to Sub-Divi- 

sional Magistrate—Power to acquit 663 

— _Resumption, suit fer— iluafidar 

pleading proprietary title—Decision—Appeal 484 

— — - ■ — Revenue Court’s duty ns to fair rent 

—Suits in Civil Court, bar of—Revenue and Civil 
Courts, jurisdiction of—Xo forfeiture for mistake 
in selecting one Court for another ) 22 


_Subordinate Judge empowered to 

entertain appeals—Sanction for prosecution given 
by lower Court—Subordinate Judge, whether can 
revoke 71 

---Suit for compensation 245 

--Suit for fontrilmtion 247 

-—.'rrndo-mnrk, infriiigeniont of—Ad¬ 
vertisement — Riiblientinn of advertisements—Cause 

of action 987 

---- of Court— Waiver—Consent 

796 

- of ( ivfl Courts— Upper 

Burma Laml and Revenue Regulation, s. 53 (2) (ii), 
whether ultra vires —Suit regarding State lands 
between jirivate individitnls 736 

- Of Civil or Revenue 

Court —Litigation between private persons— 
Eviction of a squatter by a sijuatter or of a sub- 
le.'»see by a lessee —Kncroaclimeiit by lessee, whe¬ 
ther can enure for benefit of lessor 872 

'■ ■ - Sutt for joint possession — 

Shamilut land —Miiuti-Ala lambnrdar— Occupancy 
rights not in question — Pleadings—Adverse possession 
and tenanen inconsistent. 

A suit for joint jiossession of shamilut \and made 
over to the ilefendaiit as ala lamhardar and in vxuafi, 
the ala Inmhardnri and muafi having come to an 
end without touching the ([uestiou of defendant's 
title to occupancy rights, is cognisable by the Civil 
Courts. 

All questions of title to occupancy rights in the 
land arc quite outside the case so framed. 

A man cannot be allowed to plead in the same case 
that he is an owner by adverse jiossesslon against a 
jilaintifT and that he is a tenant by contract under 
that plaintiff, p, Shamir Khan i*. Ghulam Fatima, 
44 P. K. 1915; 100 P. W. H. 1915 655 

Jury, verdict of, wlien can be set aside 72 

Kabuliyat, construction of 807 

Kayam patta. See Grant. 

KhorpoShdar, interest of, limited—Leases, 
liability to pay rmit under—Sub-soil rights— 
Khorposh grant.s, heritable, when determinable 

429 

Khojas* See lliNiiL’ Lam-. 

LambarCfar collecting rent—Right to eject 


-, power of, to eject 35 

-, right of, to eject qua lamhardar 

/ 

Land aCQUiSitiOn— Loud acquired by Govern- 
ment—Apfojiion ment of com pensation amount hcticeeti 
landlord and tenant —Muchilika by tenant before 
^^adras Estates I,and Act giving up claim to com¬ 
pensation, effect of—Madras Estates Land Act (I of 

1908), S.6 (O. 

A ryot in occupation of “ri/ot» land” on the date 
the Estates l.and Act came into force can also claim 
compensation in respect of the occupancy right 
conferred upon him by section 6 (1) of the Act 
when that land is acquired by Government under the 
Land Acquisition Act. A rnuchilika executed by a 
tenant prior to iiladras Estates Land Act, relinquishing 
his claim for compensation, does not estop him from 
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Land acquisition —conoid. 

makinjr the elaini in view of the now rifrht couferrod 
upon him by tho passing: of tho Estates Act. 

Whoro thero aro distinct Mitorosts in tlio land, 
compensation awarded must bo for both and not in 
respect of one alono. JVI. Hotiia VtuAimADUAYYA r. 
Kkvenub Divisional Offickr 8 

Landlord and tt nant —vcihjp dl'spOSSM- 

sion^Suhscqnenl re-ontnj bij (> nnuf-^Kffect of <1t»‘ 
posaession on tenant’s eMatc—Madras Ueyulalio)} XXV 
of 180'?, s 4—‘Sma/i tiuH-reni', nteanituj of — Penua- 
ii**nt Settlement —Sanad, consfnietton of — Lessor and 
lessee — I'orfeitHre, if iucurred hij lessee ilescnhinp his 
lioldiiiii as independent and permanent ot a Ji.ved 
rent- licsnmptiou, lehcn permissible — Sereiee, whe. 
thee Inrlades atfendonee on eeremonial and indefinite 
occasions. 

Wln*ro a zemindar waffos war agfidnst his femlutory 
and forcibly seizes his estate, but, later on a descend, 
ant of the said feudatory gets back possession of the 
same, tho iutermedi«te possession of tho zemindar 
doos not affect the right of the feudatory and change 
the character of tho tenure. 

Where a sa»iad which was granted to a 2 c»i(a lar at 
tho time of tho Permanent Settlement cojitained 
the following clause: “Alienated lands, paying a 
small quit.rent, which quit-rent, unchangeuble by 
you, is included in the assets of your zemindari”i and 
where it was contended that under tho above clause 
the 2 e»ii»idrir was not entitled tocnliance the rent of 
under-tonures granted by the zemindar prior to tin* 
sai<l Permanent Settlement: 

Held, that tho words ‘small «iuit-rent' in the above 
clause, which corresponded to section 4 of the Madras 
llogulation XXV of 1802, meant a favourable rent; 
that only permanent grants should bo understood 
ns coming within tho mischief of tho word ‘alienated’ 
therein; tliat there was no warrant in authority or 
practice for applying it to mere temporary leases, 
not nnd''rstond by parties to be pcuminnent, however 
long tlieir currency might be; ami that tho clause 
in question i>i‘ohibitcd only ojihancements imposed 
by tho zemindar and not those to wliicli tlie lessee* 
consented. 

A lessee doos not repudiate the title of his land¬ 
lord and incur forfeiture by describing his holding 
ns independent and permanent at a fixcil rent. 

A resumption of an estate is jjcrmitted to a zemin¬ 
dar only when the estate has been included in 
the assets of his zeinindari at the Permanent Settle- 
ment and the grant is for service in lieu of 
wages (in which case the right of resumption is 
absolute), or is burdened with service (in which ease 
the right can bo exercised only if tho grantee is un¬ 
willing to perform tho service, oven though the same 
might be obsolete or unnecessary). 

Svhere the obligations on the part of a tenant, the 
non-performance of which was alleged to give rise to 
the exercise «)f the right of resumption by the zemindar, 
were to attend (*) with 500 paiks at Dusserah, the 
occasion of the annual festival and Durbar and (2) 
whenever such attendance was directed, when 
the tenant went on Sircar business: 

Held, that tho attendance required was on indefinite 
and ceremonial occasions and conld not be deemed 
a condition of the holding, that it was at the most 
aiialogous to that of copy-holders in England to do 


Landlord and tenant— —contd, 

suit in the Court of their manor and that the default 
in question did not entail a forfeiture of llio liolding. 

No forfeiture is incunx'd unless thero is non¬ 
performance on the jtart of the tenant of a subsist- 
ing obligation for service and that service is connect¬ 
ed with his title. IVI. Maharaja of .Ikypoki; v. 
UUKMINI Pattamhaukvi, 2 L. W.-ts;); (1915) M. W. 
N. 340 355 


—_ • T ■-- JiuHjly and nnenltivnted 

land — Presumption—Limitation .4e/ {IX of l908), 
.S'. 22, appUeahilit tj of. 

Wljore tlu' laiul in :» zemindnri is waste biml and 
uncuUivaied, the piesuniptum is that tin- zemindar 
is the r)wncr of both meUaram :ujd Indlraram riglits. 
In such a <'aso the burden is on the njtd lo sliow tliaf 
lie owns the hndlraram interest. 

l*er .[lyar, J. Si'ctlon 22 of tin* Liiiiiiafion 

Act applii'.s only tocases where tlie added or sub¬ 
stituted plaintitV wants to litigate a rigid for himself 
independently of the right of the original plaintiff. 
Wliere, therefore, a plaintiff' is added in conse([uence of 
the assignment of tlie rights of tlie original plaint¬ 
iff', his right to a decree is not affocted by section 
22 of the Limitation Act. fVI. ARi’N.vcnFLLA Amhalav 
f. it. G. Orr 634 


—■ -- — - Possession bij tenant of parti 

land for tijing eattle and other agricultural t ur,oscs 
— Presumption —.Idrc/-se possession, yaesL'ea of, if 
arises. 

Where :i ti nant is in possession of a part! land 
at a sliorf distance fi'oni the site of his luaise for 
the jmrposes of keeping his cattle troughs, cattle- 
shed and sugar-cane press, the presum))ti()n is that 
the land was given to liim for purposes anciliaiv to 
agriculture, and if ho builds n lioiise on tho land 
for the stalling of cattle and storing of the iinj)le- 
ments of husbandry, the zemindar cannot get tlie 
house demolished so hmg ns he remains ji tenant. 

No question of adverse jrossession arises in .ssueh 
a case. A. Padarath Tkwari <•. Baz Si.xoit 264 

■ • —- Sale (ij holding for arrears 

of )ent~Mrr<jer of ocrapnnrij rights —.Yo^jVc to quit, 
effect of. 

Where a raiijat mider the lamllord mortgaged tlie 
jiroperty to a tliinl person, who got posse.ssion and 
inducted the pre.sent defendants on tlie land, and 
tlie landlord brouglit a suit for rent against the Iieirs 
of the m/ynt and bought up the holding at a sale for 
arrear.s of I'ent: 

Held, that the occupancy holding still continued 
to exist oven after tho parchnso by the landlord. 

Where the landlord sold, thereafter, the permanent 
raiijati right to another who also took a lease from 
the landlord and then sold it to the plaintiff’, who 
intending to eject the defendant served him with 
notice: 

HeW, that the defendant, having been duly served 
with notice to quit, must beojected. C. Eakcf Ali 
V . Meajan 686 

- —— Sut7 for arrears of rent — 

Previous decree, whether proves landlord's title — 
Presumption as to continuance of relationship — Evi¬ 
dence Act (I of 1872J, 8. 114, ill. (d). 

In a suit for arrears of rent a decree for rent 
obtained by the landlord in a prior suit against the 
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Landlord and tenant —concld. 


Legal Practitioners Act— (1879)—concld. 


same defendants is nor merely an item of evidence, 
blit is conclusive ns to the relationship between the 
parties at the time to which the previous suit 
refeired. 

Section 114, illustration (J) of the Evidence Act 
does not compel, but certainly permits, the Court 
to make n presumption as to the continuance of the 
state of thiners. Ci ITibanmoy KtmaR Saha r. 
Ramjan An Dfwan 694 

— — —-- Ttnik.-i in liUnjea, onner$hip 

in — Pre6H)}ipiiou—Kntry in papet'ii on hosi;, of pos^ea- 
s^ion—Ijiiih iicc of fo ninluj fnnks—Ihinirn 

of proof. 

There is \\u i)crsunipti(in <)l' law or custom that 
the owuci'sliip in the ttiiiks situate iu a village vests 
in the znnindnr. They belong to the proprietor if 
he has made them, or to the tenant if he has made 
them. Entry in the \iapers must be made on the 
basis of possession and a tenant shonlil not ho askcil 
to give In every case CYidenco of the zrmindu/is p(*r- 
mission to make if. Ui P, B. R« Ou Ri Siiankah 
r. Amiuka I’hasaj) 1 1 


LBBSG of ho>t.<t' (if .Ifa.ssoo/'o* for “sccfsoa”, u7ic« 
ferminatci:. 

In the absence of evidence to the contrary a lease 
of a house at Mnssoorie for the‘season’continues to 
the end of the vear. A« Ot.n, F. S. v. Shail J. A , 
13 A. L. .T. G-f? ' 437 

' Pvidenvt', Aocnnunitanj nml oraly nihnifigibility 
of —“Putra pouiradhi kramay”, }ti(>aiiing of^f.cosfl, 
perpctnol — Tciianrit, proof of. 


Whore there is a doeumonl as evifU-nee of thn 
transaetiem of a lease, oral evideiiee in the sliajio of 
udiui.ssion relating to the tnmsaetion of tlu* U-nse is 
not admissible. 

It is not sufficient, to prove the plainriff'.s tenancy, 
to show that he was in possession of other lauds 
covered by the lease. 

The expression “putrn poutrodbi kromo}/' in a 
document signilies that the lease is a perpetual one. 
C. Kartic Mandal V. Hama Charax Manual 502 


' ■ 9 liability to pay rent under- Sub.soil right: 

—Kiiorposli grants, heritable, when determin .ble— 
Title-deed, forged, effect of 42£ 

Leave to appeal —Concurrent jurisdiction o 
High Court with District .hidge—Ihstriet .Tiulg< 
ivfusing leave to appeal—lligli Court, janver of, t« 
gi-aut leave to appeal 40'3 

Leave to appeal to Privy Council- 

Letters Patont(Mad.),cls. 10. 39—Orders inexercis, 
of disciplinary iurisdiction—Leave to appeal 
Privy Council, whether to be granted 

Legal necessity. ScpAlikxatiox;HinduLau 

r “ • Payment of Governmen 

demands I g 

Legal Practitioners Act (XVIII o 

lo79), SS 27, 2.&~~Legal P/acOfioner, fet 
recoverable by, from his oien client—Suit for remv 
nernUon for woi-k done Discretion of tryhig Com 
not to be interfered vnth~"Costsof suit," meaning c 
- Limitation Act {IX of 190«;, Sch. I, Art. 84. 

1 he Legal Practitioners Act does not imi>ose an 


limitation upon the fees which are recoverable by 
practitioners from tlicir own clients. 

Section 27 of the Act refers only to the fee which 
is to be paid to the adversary Pleader. 

Where the fees are not settled before hand, and the 
suit is one for remuneration for work done, the 
Court in assessing the amount, performs the functions 
of till.' Taxing Officer in England and when he 
assesses the remuneration at a certain amount, having 
regard to the local conditions and the nature and 
responsibility of the work done by the Pleader, an 
Appellate Court should he very slow to interfere 
with his diserction. 


Such a suit is goveriicil by Article 84, .Schedule I 
<if file Limitation Act (IX' of 1908), The word 
“costs” in that Article is not coiiHned to “out of 
pocket expenses alone” of the Practitioner but in¬ 
cludes also the reniunoration pavahlo to him. IVI. 
.\lAHAUAJAti OK ViziANAOAUAM V. Xakasinua Rao 

763 

--s. 28 763 

-Si 28, scope of — Agree- 

iiieiif ivith client for fees —Amount of fees and manner 
oj pagment—Reasonable implied pro¬ 

mise of—Suit maiiitaipahle. 


Whore a party employs a Pleader without any 
agreement as to the amount of fees or the manner of 
payment thereof, the Pleader is entitled to recover 
f>n an implied promise of reasonable remuneration, 
and his suit lo recover a reasonable sum as his re- 
immerjition is not t<Mi(-lied bv the principle emliodied 
in seeiiim 2M of the Practitioners Act. 


Ill the absence «f an agreement a Pleader is 
entitled to u nuantuin meruit, which ought to be 
determincil with reference to all the circumstances 
of the case. Ci SiB Kj.snoufc: Ghosh r. Maxik 
CiiA.NDRA Nath, 21 C. L. J. 618 453 

Lessor and lessee— Forfeiture, if incurred 
by lessee describing his holding as independent and 
l>ermnncnt at a fixed rent—Kesumution, »» hen per¬ 
missible—Service, whether includes attendnnce on 
ccremouial and indefinite occasions 

Letters Fatent (Mad.), Cl> lO, 39— 

Orders in ererciiie of disciplinary jurisdiction—Leave 
to apjteal to /*»/ei/ CttiincH, whether to begranted. 


Orders passed in proceedings in exercise of the 
disciplinary jurisdiction of the High Court under 
section 10 of the Letters Patent are not appealable 
under clause 39 of the I.cttcrs Patent and no 
special leave to appeal to the Privy Council can bo 
granted. IVI4 A Vakil op High Court e. Pbesidr:^ 
OF Vakils’ Association, 29 M. L. J. 16 879 


cl. IS— Criminal trial — 

Revision — Appeal, if competent. 

An order passed by a single Judg^ of the High 
Court iu the exercise of its criminal revisional juris¬ 
diction is one passed in a criminal trial if the pro¬ 
ceedings which gave rise to the revision were a 
criminal trial, and no appeal lies under danse IS o* 
the Letters Patent against snob an order. M 
Ahapala Ve.skata Narasa, In re, 2 h. W. 363; 16 Cfc 

L. J. 4G4 
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Letters Patent (Mad.) —concld. 

— ■ —I-S. 15 — Kiijh Courta 

Act (24 & 25 ric, C. 104), «. 13— Court 
ex4!i'cising jurisdiction under s. 25 of Provincial 
Small Cans" Courts Act {IK of 1887)— "Appellate 
jurisdiction"—Judgment Appeal against such order, 
if maintainable—Disendionary power given to Sub- 
oraiyuitc Courts — Appellate Court, power of, to 
interfei'e. 

A single Judge of the High Court, when dis¬ 
posing of an application to exercise the High Court’s 
rovisionnl jurisdiction over a subordinate Court under 
section 25 of the Provincial Small Cause Courts Act 
(IX of 18H7), excix'ises "appellate jurisdiction” within 
the meaning of section 13 of the High Court^ Act 
and his order is a judgment even when the Judge 
merely declines to interfere in revision, and 
it is immaterial whether before such refusal the 
records were called for or notice issued to the other 
side, and an appeal lies from such an order under 
section 15 of the Letters Patent. 

In matters of discretion the Court will not 
ordinai-ily interfei-e in appeal, though it has juris¬ 
diction to do so. WI. Srinivasa Iyengar r. Kama- 
swAMi Chettiar, 29 M. L. J. 12; 18 M. L. T. 4'i 8^6 

--Cl. 39 879 

Lien. See Transfer of Property Act, 1882, s. 53. 
- Contract Art (IX of IRTZ), ss. 171, 217, 221— 

Barrwtcr —Equitable lien—Money paid info Court- 
Protest, )uilure of. 

In satisfaction of a decree a large sum was paitl 
into Court, through a Barrister, under protest sav¬ 
ing that owing to a mistake in the decree more 
money was deposited than was actually due under it. 
This sum was afterwards attached in execution of 
another decree against the judgment-debtor in the 
lirst decree. The Barrister claimed a lien over por¬ 
tion of the sum deposited: 

Held, that the Barrister had no lion against the 
sum under sections 171, -17 and 221, of the Contmet 
Act; 

that the rule of Solicitor’s equitable lien in 
England did not ai)ply to the case, the Barrister 
having obtained no decree in favour of his client, 
and there being not fruits to obtain a lien on; 

that as the. Barrister had jiarted with the posses¬ 
sion of the money without making any reference 
to his lien for fees, the amount of fees could not be 
regarded as having keen paid in under protest. 
L B Robertson r. Ko Chejk, 8 8. L. K. 70 870 

LiinitS-tlon —Appeal jHcd with delay- Stij^icient 
cause—Objection by rcs 2 )ondcnt at hcariny — Com¬ 
panies Act (VI of 1^82j, s. 169— Appeal — Xotice to 
rcspotident—Limitation period, expiting during vaca¬ 
tion—Extension of limitation period—Right of Official 
Liquidator to recover by summary process from credi¬ 
tor if Bank who realized his debt by suit before 
■passing of winding-up order and after suspension of 
payment by Bank—Companies Act (17/ of 1913), s. 
284. 

The period of three weeks prescribed by section 169 
of Lho Companies Act may l>o extended by Appellate 
Court, when it is satisfied that ihc appellant showed 
due diligenco but failed on account of oircnmslanccs 
beyond bis control, such as the Court being closed on 
account of the vacations. 


Limitation— conoid. 

No extension can bo claimed on tho grouml tliut 
tho Picador for the appellant wrongly bolievod that 
Bootion 284 of the Companies Act, 1913, was appli- 
oablo to tho case, for tlio section clearly lays down 
that Act of i 882 applied to cases in which proceed- 
ings were pending when the Act of I9i3 camo into 
force. 

A respondent is eniitloil to contest an tw parte 
order extending the porioil of three >veeks prescribed 
by section 169 of tho Companies .\ct, 1882. 

An Ofiieial Liquidator is not entitled by summary 
order to a refund of money realized by a creditor of 
tho Bank before tho order of wimling-up was passed 
but after the Bank had passeil ti resolution 
stopping payment of debts. The Li(jnidator has to 
file a regular suit like other claimants to recover the 
amount realized by such creditor of tho Bunk. P, 
Tara Chand r. Official LiquiOAToKs, pKorLs’s Banr 
OF India, Ltd., 90 P. L. R. 1915; 46 P. R. *915; 1\ P. 
W. H. 1915 265 

— Instalments, recovery of—iMistakc 399 

■ - —- Pre-emption—Starting pointoj prescribed 

qwriod—Land in possession of vendee at date of sale 
—Mutation of names. 

The vendor in 1906 sold three fields by three sale- 
deeds, by transferring each one-third share out of each 
of the three ticldsto vendees who were father and son. 
Two of the fields were at the date <tf sale iiit lie posses¬ 
sion of the father vendee under a morigagi* and the 
third he cultivated a.s a tenant Ix'fore 1906 and in 
1907-08 and in subsequent years. In 1906 the mutation 
was refuseil on the ground that the Acndor had not 
transferred possession to the vendees. Snbsctiuently 
mutation having becti sanctioned in i9 2 tho plaint¬ 
iffs brought the present suit for pre-emption: 

Held, that since tho vendees did not take possession 
of any p.)rtion of the land under the sale tho period 
of limitation for the suit commenced from the date 
of mutation. 

The taking of possession under a sale is an overt 
act fixed as the terminus a quo for limitation because 
it constitutes a ]>ubli<'atiou of tho transfer. P. 
Imam- 1 'D-I)in r. Khuda Bakuso, 88 P. L. R. 1915; 63 
P. W. K. »915 146 

— Suit or proceeding, limitation applicable 

to. 

Tho law of limitation applicable to a suit or pro¬ 
ceeding is the law ill force at the date of the institu¬ 
tion of the suit or luocecding, unless there is a 
distinct provision to the contrary. C« Riswessok 

Sen r. iMAMCDiu • 833 

- — Time Mitliin which ])roceedings under 

section 476, Criminal Procedure Code, should be 

taken 97 

Limitation Act (IX of 187 1)9 s. 10 

292 

Limitation Act (XVof 1877)9 Sch. II, 
Art. 134 337 

Limitation Act (IX of 1908), applicability 

of, to proceedings in insolvency » 68 

-S. 4 449 

-s. 10 292 

-S. 12 680 

- S. 12 (2) — Appeal — 

l,'A'C6usio>; of time requisite for obtaining copies. 

The judgment cf the first Court was delivered on 
the 15th May, and the decree wag signed late on 
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that (lay. The Courts wer(' closocl, uxcoi>t for 
co|iyin<; jiarposes. frniu the U>th May to the loth 
Jvuie, inclusive. The defondaut applied for copy on 
the lUth June, received it on the I8th, and liled the 
appeal to tlie District .Tudgoon the 19th idem: 

Held, that the ap]>eal was witliin time. N« 
Kasribai V. Kannoo, 11 X. L. U. 104 833 

- -- S, 12 (4)_s„,7 to firt 

osk/c oKiird- ■ Al'pileation for copy —Time 
for obtainiug if, ichethcr deducted. 

In an application to set aside an anard tiled in 
Court the time requisite for oUainiu'/ a copy of tlu' 
award may be taken into accoimt umlcr section 
12 (4) of the Limitation Act in calculaiiu;; the period 
of Hiuitatiou provided the attention of the Court is 
drawn to this. IVI. Subkama.nia Aiyak r. Poocpakam 
Lal.v 8S0 

-S. 19 422 

~ -S. I 9 —dcfraoo'h’dj/oicnt of 

debt —Pa)'fac»>7ii/» firm — Hcceii'cr, fickiioielcdtjiin'nf 

by, Itoi’’ lar offord!> date for freAi period of 

limifation. 

d he acknowlcdguu nt of a debt of a partnership 
lirm by its Keceiver, appointed for collectijig it> 
outstandings and doing all things nece^sarv for tlie 
realization and preservation of its assets, does not 
afford a fresh start for limitation, as it does not 
come within the power to collect outstandings or to 
realize assets; it may have been otherwise if tlie 
powers of managing the ])artnership business had 
been conferred on the Keceiver. 

Payment of interest andgivingof acknowledgment 
of a debt are two different thing'. L. B, ‘s, M \ 
Ciir.TTY r. M. L. l\. M. A. Chftty 27 

' " S* 19 — i'yoniise to pay (iinoniit 

due—Aeknoieledijment of liability—Appellofe Court, 
jioicer^ of. to decide points of limitation. 

An Appellate Court can decide questions of limi¬ 
tation, if no further facts than those before it, are 
necessary for that purpose. 

A promise to remit money clue under a particular 
document is “au acknowledgment” within the moanin" 
of section 19 of the Limitation Act, sntKcient to save 
limitation. WI Uamaswami Pattbk \\ TtRuciiA Man- 

NADIAK 3Q 

-s. 22 634 

-s. 23 3^^ 


--^-S. 25 -in sfnlinrnl bond - 

Kindi date mentioned in loud —True lest as to uhe 
limitulion 6cyin^ to run. 

A mortgage bond e.xecuted on tiic 24ih of .Tul 
1892 provided that the money die* under 
should be paid in eight yearly instalments. Eac 
instalment had to Ik* paid on Mayh Sadi Pdranmasl 
of each year. The last payment was to bo made o 
ilayh Sudi Puranmasht, 1956 coiTesponding to'14t 

of February 1900: 

% 

Held, that a suit on the bond brought on tho 19t 
of July 1912 was barred by limitation and tin 
section 25 of the Limitation Act did not apply t 
the case. 

The true lest in a case of this kind is on whi 
elate lias the plaintiff entitled to demand his nione’ 
if payiiieut was not made of any instalment 6xed i 

the bonJ A. pwARKA Prasad r. Raja Ram, 13 ; 
L. J. 4’i6 QQ^ 
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-s. 29 797 

-s. 30 337 

-s, 31 (2) 605 

-S. 91 199 

-S. 148 403 

-Sch. I, art, II 731 

-art. 12 314 

-art. 14 490 


- arts. 44, 91 — Hindu Law 

—.hiiul family—Alienatim of joint familij property 
—Suit by minor member after attainimj inajority 
ayainst cende<' f»r po.'.ses.sion if hi.s share in iminove- 
able property — Limitniion. 

Tho plaintiff’s lirothers during Ids minority sold 
the joint family land to tho defendant includ¬ 
ing tlio share of the plaintiff. After e.xpiry 
of three years from tho date of plaintiff’s 
attaining majority h(^ sued for his share of the 

land. The suit was dismissed a.s barred bv limi- 

• 

tation under Article 41- of the I,imitation Act. On 
second appeal it was contended for tlic respondents 
that the suit was rightly dismissed and that it was 
in anv case barred under Article 91; 

Held, that the suit was not barred, that neither 
Ai ticlo 44 iKir 91 «as applicalile to the case and that 
ilie plaintiff had 12 years to sue for jiossession of the 
land. 

That the sale must bo regarded as one made by 

the adult members of the family on behalf of tho 

• 

entire co-parcenary body including themselves and 
their youngest brother. Tlie alienation could not 
be viewed us one made on behalf of the minor by 
his guardian to make Article 44 applicable, for a 
minor’s undivided share in joint family estate is not 
property which can bo dealt with by his guardian. 

That .Article 91 is not in tended to apply to suits for pos¬ 
session of inimovcabl<'j)roperty alienated by managers 
of joint families and endowments or by Hindu 
widows or other persons wliose jiowers are restricted. 
In such cases if the person who c.xecutes the docu¬ 
ment had no authority in law to e.Yecuto it, the 
plaintiff need not sue to set it aside. Au express 
prayer in tho plaint for the cancellation of such 
an instrument may bo treated ns t ot an essential 
part of the plaintiff's relief. P, Radhu Ram v, 
Mohan Slygh. 84 V. L. K. 1915; 96 P. W. R. i915 

|C9 

- arts. 62, I 20~Debt due 

to deceased received by one of his heirsSuit by other 
heirs to recover their share-limitation. 

A suit by ono of tho heirs of a deceased person 
to recover his share of tho debt due to the deceased, 
which had been realized by another heir holding 
succession certificate, is govertied by Article 62, 
and not Article 120 of the Limitation Act. A Abdul 
Gaffak i'. Nuk Jaiiax Begum, '.3 A. L. J. 686 347 

— art. S2— principal and agent 
Receipt of money after terminafio7i of agency^ 
Honey had and received. 

M here an agent receives money due to the 
principal after the termination of his agency, a 
suit to recover tho same must be brought within 
three years from the time of the receipt as money 
had and received. A. Hansraj v. Ratni, 13 A. L. 
J, 494 986 
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-Sch. I, arts. 85. 88 

opoi and current account cxplaincti—DcfcuUttit 
ing outside jurisdiction—Accounts submitted 

within jurisdiction—Jurisdiction of Hiqh Court- 
Factor, definition vf. 

Where under an iigrreeuient hetween the plaintiff 
and the defendant the defendant submitted to the 
])laintiff his uecount in the plaintiff’s shop in Afadras, 
the Hig^h Court in its original side does not cease to 
have jurisdiction over tiie suit mei'cly because the 
defendant resides in a place outside such jurisdiction. 

Different sums were advanced bv the plaintiff’ to 
the defemhint at differei;t ti’mes. 'I'hej* ' wen' 
treated under an agn-eement as a consolidated debt 
commencingr from the date of the agreement and a 
promissory note was executed by the defemlant 
the same day about the consolidated items. 
A suit on the basis of the dealings was held to fall 
under Article 8-^ Schedule I, Limitation Act. 190H, 
and not under Article S8. 

A factor is an agent entrusted with the possession 
of goods for sale. 

'I’lierefore where in the contmet and dealings bi t- 
ween the parties something outsidetlio mereent^stim'- 
of the goods for sale is found (c. g., advances froin 
time to time by the plaintiff to tho defendant and credit 
tor the goods sold on defendant’s behalf^, these ele- 
ments are quite sufficient to bring the case under 
Article 8o for tho balance duo on a mutual, open and 
current account, and Article 88 has no application. 
Wl. Bai-u Sahiu Youai-re Sahih r. I.-^ac Is.mail Co.. 
(1915) 51, W . oil) 


462 
748> 848 


-art. 88 

-art. 89 

. . art, 91 

. ~ arts. 91« 1 20 — Caiicella~ 

tiOH of dociuncnl—Limitation, from when begins to 
run. 

Ihe limitation tor a suit for deolarution that a 
mortgage deed c.xecuted by the plaintiff was without 
valid cousidoration and ineffectual and that the 
defcmdaiit had uo right under it. begins to run from 
the date of the execution of the document. A, 
Mirza (^AsiM Bku r. Ml ua.m.mau Zia Dkg, 13 A L J 

9g3 


arts. 91, 124 —in 

recover possession oj trust projK’iiies —Manngemcnf 
of temple transferred under agreement—Agreement 
jound to be void—Suit to recover possession—iSuit to 
set aside agreement, whether to be brought within 
three gears—New issue framed at, close of case~Fresh 
evidence, production oj, right of—Expenditure in¬ 
curred by do facto trustee during management, whe¬ 
ther ground for retaining possession until payment of 
expenses. 

Iho Liniitutiou Act merely prescribes within what 
periods suits must be brought, and cannot be 
construed us of itself creating an obligation to sue 
whore none exists. 

_ Sales which are ab initio v’oid cannot become valid 
if not set aside within three years by suit. 

A suit to recover possession of a temple from tlio 
managers, in whoso hands its management was vested 
under an agroeinont, is in time if brought within 12 
years and more than three years from the date of tho 
agi'comont, though rifi.suit to set aside flu* agreement 


Limltatjon Act—(iiws) —contd. 

wms brought under Article 01. Schedule 1 of tho 
Limitation Act. 

Mere perniissum tc* raise an issue at a late stage of 

he case does not imply that the party on whoso 

behalt ic is raised is at liberty to lot in evulence on 
issues already closed. 

In the ease either of public or i.rivute charities tho 

tou.t IS not bound to leave the tr-.^t estate in 

possession ol a person not entitled/to the character of 

a trustee, merely because he expended luouev on it 

udnleaetiugastrustee. On the other hand, it is the duty 

ol the Court, espeeially in the ease of public eharital.fe 

trust to take the trusi property out of the posse.ssion 

ot persons not entitled to hohl it. while making due 

provi.sion lor any claim.s which they ar.y have 

ill respoet of the expenditure incurred in eonnectiou 
thorewitli. 

\\ here a plea as to improvements is raised 
merely as a pretext t(. keep back posses.sion, effect 
ouglit not to be given to siieh |.loa. The proper 
course IS to direct the defendants trustees to deliver 

posse.ssion, and then direct accounts to he taken as 
between the d,-fnvfo trustee and the temple in order 
to ascertain the amount to he allowed to him for 
expenses incurred by Iiim in tlio course of such 
maimgemeut. M. Naka^ana.n* Chettiar r. Lvksu- 
MAXAN- C'nKTTi VK. 28 M. L. .r. 571 I 

--- Sch. 1, art 95 62 

--- art, 113 8^8 

-art, I 16 797 

-art. I 18 785 

-art, J 20 62, 275, 

347,629, 968 

- T,' — --arts. 120 , I 25 -Custom 

AuefuiiiQH by mdoiv—Occuptuicy nyhts^ creation' 

oj—Suit for declaration that creation ofoccupaneg 

rights by widow u„s iniulid—Limitation, sfartina 
point of. '' 

Article 125, and not Article 120, of tho Limitation 
Act, applies to a suit for a declaration tliut a creation 
ot occupancy nghts by a widow is invalid as a-ainst 
reversionary rights of tho plaintiff and the period of 
limitation tor such a suit begins when occuniuicv 
n<(ht8 nro creatucl. 

A subse(|ucutaud belated objection in partition pro. 
eeediii-s as to the partition of the occu])uucv holdii... 
tloes not give a fresh period of limitation, p. Ifnu 
r. Musammaf Ghatiiu, 115 T. L. U. 7ftQ 

art. 124 I 

art. 125 789 

art. 127 183 

art. 132 629 


- art. 132 —Suit on mortgage 

for principal and interest—Mortgagee entitled to sue 
for arrears of interest—Waiver, omission to sue 
whether unionto, * 

A mere omission to sue is not sutKcicut iiroof of 
waiver of the right to sue. 

Where a mortgage-bond dated llth August 1890 
provided that tho interest on the mortgage-money 
would be paid yearly and tho mortgagee could recover 
arrears of interest by suit and after Id years if 
the hand w'as not redeemed, he could recover priiici’pal 
and interest by suit and get tho laud attached 
and sold m oxociition, and only u small sum havimr 
been paid towards interest in the early years of the 
mortgage the mortgagee sued the mortgagor 
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Hcl'h that, inasmuch as the plaintiff held the option 
of suing every year, the suit was governed by Article 
132 of 'the first* Schedule of the Limitation Act and 
the plaintiff could not recover interest that had 
become due 12 years before the institution of the suit. 
P Jahan Khan r. Chandi Shaei, 122 P. W. R. 


19K 


_Sch. It arts. 134,143 

gage Mortgagee selling absolute in mort¬ 

gaged property — Redemption—Limitation 
A morl gag^'rs right to redeem subsists until it has 
been extinguished by act of parties or order of a 
(lourt. Act of parties means act of parties to the 
mortgage transaction. No assertion of adverse title 
on tlie part of a morlgugee during the continuance 
of a mortgage can set time running against the 
mortgagor so as to deprive the latter of his right to 
redeem within a period of sixty years. 

If a mortgagee sells the mortgaged property out- 
and-out to a third person, the possession of the vendee 
docs not become adverse against the owner of the 
equity of redemption from the date of the sale, and a 
suit for redemption wotild lie under Article 148 of 
the Limitation Act. A» Pax.na Lal v. Kamlsiiak 

Sahai 403 

--art. 137 841 

--- -- - art. I4l-S«i7 by revfi- 

sioner Alienation by leidotv of tier deceased hut:, 
hand's property. 

A suit by the reversioners to set aside an aliena¬ 
tion bv the widow of her deceased husband’s property 
brouglit more than 12 years after her re-marriage is 
barred under Articles 141, 143 of the first Schedule of 
the Limitation Act. N. Nathu r. Nai Bahu, 11 X. 
L. R. 86 612 


--arts. 142, 144— s«n7 for 

possession — Plaintijf, ivhat must prove—Adverse pos- 
session pleaded — Possession uithin 12 years, proof of 
— Dejendants’ inability to prove possession con¬ 
tinuously for 12 yerirs — Presumption—Possession 
under illegal order, effect of. 


lu a suit for possession the plaintiff must prove 
not only that he is entitled to the property but 
also (if and in so far as that is contested} that he 
has not been out of possession during the whole of 
the 12 years preceding his suit. The facts that the 
defendants are not able to establish affirmatively that 
they have been continuously in possession for the 
said period of 12 years under Article 144 of the 
Limitation Act does not necessarily entitle the 
))laintiff to succeed unless the requirements of Ai’ticlc 
142 arc also satisfied. 

In calculating the said period of 12 years, posses¬ 
sion under an illegal ord^r should not be taken into 
account. IVl. Kaliaperum.vl Keerudayan v. Chi¬ 


dambaram Thaxjiran 10 

-art. 143 612 

-art. 144 10,275, 

731,976 

*————art. 164 476,975 

-art. 166 314 

--— art. 170 1003 

-art. 178 49 

-- art. 182 237 


I - Sch. I, art. \ 32—CivilProcedu 

Code (AcM'0/1908), O. XXI, r. 12--Execution- 
Inventory of property attached not annexed to ap¬ 
plication — Application, whether in accordance iviih 
law. 

Wlierc a decree-holder fails to annex to the appli¬ 
cation for execution of his decree an inventory of 
the i)roperty to bo attached with a reasonably 
accurate description of the same, as required by Order 
XXI, rule 12, of the Code of Civil Procedui'e, the 
api)lication is not in accordance with law within 
the meaning of Article 182 of the Limitation Act, 
1908, and cannot save limitation when it is dismissed 
for non-compliance with an order for amendment, 
A. Abdul Rake Khan r. Maula Bakhsh, 13 A. L. 

J. 706 4 79 

-—^- — art. 182 — Limitation, 

saving of—Application only necessary—Return of 
application for amendment and failure to re-present, 
im material. 

Article 182 of Schedule I of the Limitation Act 
only re<piires that there should be an application. 
The fact that an application was returned to tlio 
decree-holder for amendment and was not re-presented, 
would not affect limitation. [Via Gurrala Seshayya 
I’. Yedida Venkatasubuiah, 28 M. L. J. 494; 2 L. W. 
540 16 

-art. 182(7) 274 

-— ai-t, 183 237 

Lower Burma Towns and Village 
Lands Act (IV of i898), S- 41 — ./hWs- 

diction of Civil or Revenue Court—Litigation between 
private i>er8r>ns—Eviction of a squatter by a squatter 
or of a sub-lessee by a lessee—Encroachment 
lessee, whether can enure for benefit of lessor. 

Where private ]>ersons litigate concerning claims to 
land not hold under grant or lease from Government 
or under u license from the Kevenue Officer, but 
which is at the disposal of (Jovemment, the 
jurisdiction of the Civil Court, is not barred by 
section 41 (n) of the Lower Burma Towns and 
Village Lunds Act. 

Under the sai<l Act the eviction of a squatter by 
another squatter, or of a sub-lcssec by a lessee is 
not a mutter that ‘is to he determined by tho 
Revenue Authority’, and there is nothing in the Act 
to oust the jurisdiction of the Civil Courts in coses 
which do not involve the decision of any rights o® 
against Government. 

The benefit of an encroachmeut by a lessee on o 
neighboxir’a land enures for the benefit of the lessor. 

'J hough section 108 D (d) of the Tnuisfer of Pro¬ 
perty Act is not ill foi*cc in Wakema, the jiriuciplc 
embodied therein should bo followed. L. B. Sit 
Yin V. Ma Siii.v, 8 L. B. R. 71 872 

Lunatic co-parcener, right of, to share 

on partition. Hec Hindu Law. 

Lurking house trespass. See Penal 

Code, s. 456. 


Madras Civil Courts Act (III of 
1873), s. 8 71 

Madras Civil Rules of Practice, r. 
14 449 

- I r, I6IA 119 


r. I6IA 
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Madras Estates Land Act (1 of 1908) 

601 

-;-ss. 3 (5), 77, 194- 

Suit for rent—Tenant 'Uspntlng title of plaintiff as 
lund^holder—Courts duty of, in such cases—Court, 
when to decide the question hy itself. 

Where a ryot disputes the title of the pluintiff 
to collect rent, no decree cnti bo passed for the 
rent until that question has been decided in favour 
of the plaintiff. 

Where, in a sxn’t under section 77 of the Madras 
Kstatos Land Act for recovery of rent, the tenant 
disputes the title of the plaintiff as a land-holder 
and sets up the title of a thinl person, there are 
three courses open to a Court, viz., the Court may, 
by itself, determine who the laud-holder i.s who 
should collect rent, or it may direct the i)liiintiff 
to n])ply to the Collector to declai-c him to be 
the land-holder or may apply section 11)4 of the 
MadiniS Estates Laud Act and if it finds there has 
been no bona fide payment of rent to a third person, 
it may give the tenant* the option of j)aying thc! 
satne into Court. Whero the parties themselves are 
before the Court, the proper course is for the 

Court before which tlie .suit is tiled to make the 
inquiry itself. !VI« Son'a Ar.AGA Kudvnbax r. 

SiVARAMA AiYAR 31 

-S.6CI) 8 

-^— 7 ^- 7 - ss. 42 (2), 112, 

nppitcalu'L'tj/ of — Survey and Boundaries .4rt (f To/ 
1897),s. 20 v3) -Contribution, recovery of 
Section 42 (2j of the Madras Estates Land Act 
a])plies to cases in which the area of a holding 
lias been determined under the Survey and Bouml- 
arios Act, 

Section 112 of the Madras Estates Land Act also 
applies to proceedings for tho recovery of contri¬ 
bution of survey charges apportioned under section 
20 of tho Survey and Boundaries Act. WI. Banga- 
m sAMi IlKDDi r. Kuppanna CrOUN'DF.N, 28 M. Ti. J. 377 

595 

-S.77 31 

-S. I 12 595 

■■ -Sa 186 — Collector’s cer¬ 

tificate—Objections of petitioner, not illeyal—Court 
not loaud to call for evidence. 

A Collector’s certiticate, granted under section 180 
of the Madras Estates Land Act is not conclusive. 

.\.ii order of a District Court under section 180 of 
the Madras Estates Lund Act, based not merely ujion 
the certificuto of the Collector hut also iijiou 
other materials niiseil on behalf of the ryot, is not 
illegal. 

Quicrc .—Whether a District Court is bound to call 
for evidence when none is offered by tho ryot 
himself before acting upon tho Collector’s certificate? 

M. Mfknakshi Ammai. r. Orr,R. G., (*915) M. W. 

N. 421 457 

- I g2 — Plaint, valid 

presentation of — Limitation Act {IX of 908), s. 4 — 
O^fficer authorized to receive plaints absent from head- 
quarters— Court, whether closed—Madras Civil Rules 
oj Practice, r. 14, applicability of. 

A plaint undci theMadras Estates Land Act(l of 19^8) 
presented to the Head Clerk of a Collector is not validly 
presented, if be is not appointed to leceivo plaints. 

A Court is not closed within the meaning of section 


Madras Estates Land Act —concld. 

4 of tlio Limitation Act, if the olficer authorized to 
receive plaints is absent from hoad-cpuirters uud is in 
cninp. 

Rule 14 of the Madras Civil Rules of finctice does 
not apply to proceedings before a Rovonuo Court 
M. Rkceivkk OF TIIK N. AXI) M. Estates e Sru/ 


PAKAze, 38 M. 295 


S. I£4 


Madras Regrulation (XXV of 

S. 4 


449 

31 

1802), 
265 

Rcfit Recovery Act (VIII of 

1865), S< I I {3'^—Motlras ICsfafes Land .Irt 
(I 1908^'-A o introspect ire elTcct. 

Xo ivtrospectivo effcel shoal,f !>,. cither to 

section 11 (3) of tho Madnm Riaif Uocovei-y Act or 
to its corresponding provision of the Madras’ Estates 
Land Act. M Zkminoak of Pa.mpr Taluq ,■ 
Mai.akoxdayva Naihu 601 

; ~ ; S. 12—Tenancy from year 

to year—Oral notice to (init—ir>onijfal ejectiuent — 
Snil for posses.'^ion — Damages. 

A notice of ejectment nmler tho Madras Henfc 
Recovery Act (VUI of 1865) must ho in writin-. 

M here there was merely an oral notipe to (iidt 
ami the tenant was wrongfully dispossessed the 
tenancy being from year to year. 

Held, that ho was entit’led to he in possession 
for a year after the period when he was ejected and 
was entitled to one year’s mesne profits as damatres in 
hen of possession. IVl . (Jottimi’kkai.a C'ltiXA r 
SRI.MAT Sl’KAXGAM XAl t.AM 574 

Madras Survey and Boundaries 
Marks Act (IV of 1897), s. l3-AdreZ 

possession—Starting point of limilafion. 

Where an original order of a Survey OlKcer. 
adverse to the plaintiff, was dated 81st Oct<iher 1908 
but both parties’ cros3-nppeiU.s were heard together 

and disposed of by a single order dated the I8tii 
Jnminrv 

Held, that tho date of the latter order was llie 
starling point of limitation f.n* the t>laintin’s 

suit for po.ssessiou. W. Vffrar.iohava C’hariak r 
Krisiixamaceiariak *-07 

-s. 20 (3) 595 

Mahant, appointment of—Absence of rules and 
practice prescribed hy founder—Custom or nsnye— 
l^ractire—Snit fur possession of niuth and its property 

—Burden of proof—FJeeiion—Dns}M\u\ blirk, election 
mahant by, ivhcn ralid. 

In case tho founder of a math prescribes no rules 
or practice to be followed in the soloction and 
appointment of tho future mahanis, tho geleetion 
and appointment of n person to be the mahant of tho 
math on a vacancy recurring iu the mohawship 
must depend on the cn.stom or usage aiql the pri,cticea 
which have prevailed in tJio appaintrj ent of mahonls 
of that math. 

The plaintiff sued tlie defendant for the posses- 
sion of a temple and the properties upiJertaijiing to 
It alleging that he was the only sodhak (disciple) 
of the deceased mahant and that he was dj ly elected 
mahant and was appointed with the nspal ceremoniec: 
The defendant who was the general attorney and 
storekeeper of the deceased mahant also planned to 
have been duly elected in emcceesion to the 
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decuasod mahnnf find was in possession of the toinplo 
nnd of the property appertaining? to it: 

i/t’/d, that it was for the ])laintifT to prove his 
ri^dit to the malifintahip which, if proveil, would 
cany with it the rijrht to possession of the temple 
and of the property ajipertainiiipr thereto, and that 
as the plaintiff failed to j)rove that ho was th*' duly 
elected mnhanf of the math, his suit would fail and 
it would he immaterial to consi»ler whether the 
defendant was or was not the mahnnf of the math 
or whether ho had or had not anv better title to the 
temple and the property appertaining? to it than a 
title of mere possession. 

.\n election by (fo.sjinja bhik of a mahmil fo Ijc a 
valid ami effectual election must be by a majorifv 
of the dtiiiitam bhik assembled for that purp<»se. A 
separuto election by a faction of the <Jnsnnm bhik is 
not n valid and effectual election. P Ct L.vejak 
I’L'F ii r. Pi KAX Nath, 19 \V. N. 718; 2| C. L. .1. 499; 

17 Bom. h. K. 475; 18 M. b. T. 89; 29 M. L. .T. 75: 2 L. 
W. 5S9; 37 A. 298; (1915) M. \V. N. 52« 724 


lYlalntenance* Sec Criminal Brockhurk Codf, 
s. 488. 

-grant. Scc Hinhu Law. 

■ f ri^ht of, transfer of 251 


Majority Act (IX Of 1875), s. 2, appii. 

eability of bti7 

Malabar Compensation for Te¬ 
nants’ Improvements Act (I of 
I9C0) 286 

- — " S. 5— Dt‘Ci’4-e iU’tfnninifnj 

tenancy nnd directing payment of vianpemiiilion — 
Non-payment of compensation—Continuance of tenant 
on land~Jmproi'einenfs subsequent to decree — “'/’cm- 
(fat” entitled to claim rompensntion under Act. 

A tenant continuinj? in possession pending receipt 
of compensation bolds subject to the terms of the 
previous lease, that is, liolds as a tenant and retains 
that status until his itnprovoinents arc paid for. 

The fact i{lnit no rent was paid by the tenant 

or that the decree determinin'? his tenunev credited 

the value of improvetnonta towards the arreara of 
rent due, does not alter his position. lie is, there¬ 
fore, n “tenant” under the .Act entitled to' claim 
compensation for the improvements effected by him 
subsequent to the decree. Wl. Chowakkaran Kkloth 
V. Karvvalote Parkvm, 29 M. L. J. 144 £59 

Malabar Law— Kanomdar. right oj, to claim com- 
pensation for improvemevfB—ilnlahar Compensation 
for Tenants’ Improvements Act (Had. Act I o/lOOO). 

A kanomdar is entitled to claim compensation for 
conversion of jungle lands into parnmhas, notwith¬ 
standing any provision to the contrary in the deed of 
mortgage. 

A tenant is entitled to claim compensation for 
improvements according to the Malabar Compensation 
for Tenants’ Improvements Act, 900, if then the terms 
of the mortgage agreement are less favonrable to 
him than the provisions of the Act. M Abdulla 
Rowthan r. Vasudeva Ravi Varma, 29 M. L. J 3ii} 



Malabar tarwad— given to memhef 

in lieti of maintenance — Restraint on alienation c.r- 
cepi by way oj lease — Heinber's interest, ic/ie//u’r 
attachable-Civil Procedure Code (Act V of UiQ'iJ, 
s. (50 (U (n). 

IVhoro certain propcrtio.s nix' given to a member 
of a.Malabar /(tcfcud in lieu of inaintanance under a 
karar which prohibits alienatione.\coj)t by way oflease, 
his interest in the jirojjorties is not exempt from 
attachment under section (50 1) (a) of the Civil Proce- 
dure Code. IVI, Kothai. Mammad H.vji i*. Pvdal 
Nair 578 

Malice, proof of—Jlalicious prosecution 12 

Malicious prosecution—Dfinioffc®, suit /«■ 

— Proof-~ Coll rleti»u of plaintiff in luirer Coii rl, effect 

of. 

In a .<uit for damages for malicious proseciiliou 
the jdaintiff must prove tin* following four tliings*-- 

(1) that he was innocent of the crime alleged 
ngnin.st him; 

(2) that his innocence has been jironounced by 
a competent tribunal; 

(3) tliat there was a want of reasonable and 
probable cunse for the prosecution; and 

(4) that the procociling.s against him had been 
initiated in a malicious spirit. 

A conviction in the lower Court of the plaintiff 
to a suit for damages for malicious prosecution 
although reversed on appeal is fata! to his suit for 
malicious prosecution save in very e.vcejitionnl circum¬ 
stances. L. B. Padashin V. Mauxg Lrx, 8 Bur. L. 
T. G9 883 

-- ^Vant of reasonable and probable 

raase — Malice, prvoj oJ—Complaint false to tliekianr- 
ledge of defendant --Plaintiff guilty of some dishonest 
—Defendant not Jaslijied in inakiiiy false allcy'i- 
tions. 

In a suit for damages for malicious prnsccuJion, 
not only want of reasonable and probable cause but 
also malice is proved if the complaint was false 
to the knowledge of the complainant. Tlic fact that 
the plaintiff was guilty of some other dishonest act 
M'ill not justiiy the defendant in making allegations 
ag;iinst his conduct fal.se to his knowledge. IVI. KilA- 
I'KR UxxiSSA BkGAM r. MrHAM.MAD Mu.STAX ALI 

Bai.sha, 2 L. \V. 428; 17 .M. L. T. ; 9t 12 

Manbhum Kismats, nature of, guided by the 

rule OJ primogeniture—Maintenaiieegrantsto younger 
branches e//rr»i(7g —Khorp«Jslular, interest of, limited 

— Ijcases, liability to pay rent under- Sub-soil rights 
—-Khori)osh grants, heritable, when determinable —■ 
Title-deed. J'orged, efect of. 

In the Nawagarli zemindari in Manblium, Chota 
Nag])ur,- kisinots descend, by the rule of primogeni¬ 
ture, on the eldest sons, maintenunce grants lieing 
made to the younger branches of the family. Each 
kismat is, to all intents and purposes, regarded ns 
an impartible estate. 

'1 he intere.st of a khorposhdar, though mote than 
an interest f r one life, is nevertheless a limited 
interest,' liable to be defeated at any time by the 
failure of heirs, and, therefore, resumable by the 
proprietor for the time being. 

Where the pWintiff’s lessors have no title whatever 
to the sub-soil and are thus incapable of conferring 
such a title on the plaintiff, he cannot get poseeB* 
sioii of the land demised in any form. 
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IVIanbhum Kismats- -concUl. 

Moneys pniil by compulsion of lejful proceedings 
ciimiot be recovered even if paid within the period 
of limitation. 

Khorposh grants are heritable in the male 
lino and determinable only on the failure of male 
heirs. 

Whore it was found that the leases to the plain- 
tiff were only of sub-soil rights, the surface rights 
being expressly reserved to the lessors: 

Held, that the leases conveyed nothing whatever 
to the j)laiutiff. 

Where it is found that the title-deed on which the 
plaintiff’s suit is based is a forgery: 

Held, that the plaintiff’s suit must necessarily 
fail. C Jagaxnath M.\R\VAKt e. Giriuhari Si.N’cn.v, 
19C. W. N. 102 429 

Map —Survey inai) atul thak map distinguished— 
Map drawn for different purpose, how far affects 
right of property 156 

Marriag"©. Sec BcimmsT Law; MiHA.M.MAhA.v 
Law. 

-Contract Act (IX of lb72), s. 2;i-- 

Divorce—Custom—Payment lo caste—Kepugnant 
to Hindu Law' 952 

Master and servant— cwmi nal art^f of sci'- 

vants — Master, liahiliti, of, conditions of—Forest ,-lr/ 
(VII of 1878^, «. ko (tl), applicahilitij of—~Licensvc 
U)idc»‘ Forest Act, Uabilitij of, for agent's acts — Sfii’ 
fate, construction r»/ - ^'Intention of the Legislature,'’ 
meaning of. 

A master is not criminally responsible for the acts 
of his servants, unless he expressly commands or 
personally co-operates w’ith them or unless the crimi¬ 
nal liability is imposed by Statute upon him as 
regards the acts or omissions of his servants. 

In the cases w'horc a master is hold liable for the 
criminal acts of his servants under a Statute, the 
question is w'hcther upon the true construction of the 
Statute in (juestion, the master is intended to bo 
made criminally liable for the acts of liis servants 
done w'ithin the scope or in the course of their 
employment. 

A licensee under the Indian Forest Act (VII of 
1870) would be liable criminaliter for every act of his 
agent, done in carrying on the business delegated to 
him, wiiich amounts to a breach of the condition of 
the license made criminally punishable by the Act 
or any rule thereunder. 

Where the owner of a certain number of cattle 
entrusted them to a grazier who took them into a 
•forest reserve to afford them better pasturage: 

Ucid, that the owner was not criminally liable, 
tliough ho w'as civilly liable. 

Held, further, that the words of section 25 (d) of 
the Indian Forest Act (VII of 1878) clearly apply 
only to the person who does any of the acts men¬ 
tioned therein. 

Semble. Statutes passed for the benefit of the 
public health and sanitation are construed in the 
same way as licensing Acts. 

Nothing is to bo regarded within a Penal Statute 
which is not clearly and intelligibly described in the 
very words of tho Statute itself. 

The phrase “intention of tho Legislature” cannot 
be extended lo cover a siiccuhitivc opinion as to what 


Master and servant— concui, 

the Li’gislature prnbuhly would lm\i‘ mciint although 
there has been an omission to enact it. Nr Saivvad 
Kahi.m V Kmckroh, 11 X. L. K. 70; 10 Cu. L. J. 48r, 

325 

■ ' Termination of contract of 

service—Xo special eusloiu or stipulation—Reasoiiahle 
notice—llomlaij District Municipal Act (Bombaij Act 
HI of Idol), s. I(i7, vhetliCf- applicable to suit ou 
contract. 

If no custom imr stipulation as to notice exist^i 
and if tho contnici of service is not one wliieli 
can be regarded as a yearly hiring, the service is 
terminable bv reasonable notice. 

What is “ reusoiiahle nolioo " is :t question which 
varies with tho eircumstances (if tlie ease. 

Section 107 of the Bomba}' District Municipal Act, 
1901, does not upj)ly to an action brought on a 
contract. 

Having regard to the standard generally adopted 
in Knglnnd for “ clerks in snjierior liosition ’’ a 
.Municipal Secretary in India is entitled to tlireo 
montlis' m-tice. S. MfXR [i-ai.itv or Tatta r. 
Assanmal CuANoooMAr., 8 S. L. H. 29i 597 

Math, wliotlicr can acejuive occupanev rights*— 
\[a1uiut — Chela —Succossion 407 

Merger. See Morto.Vgk. 

■ ——Mortgage—Hijputheciition bunds — Account 

settled —Agreement to sell eerfain portion—Suit on 
bonds, mdintainahilitij of—Jlonedy of plaintiff. 

The defendants mortgaged certain ju-operties to 
tlio plaintiffs and also liypothocatcd tho same for 
certain sums on different dates. On a suit on tho 
liypothecation bonds it was found that a settlement 
of account.s between tlio parties had been arrivotl at 
and it had b'-en agreed that a certain portion of 
tho property slumld be sold for the amount duo to 
the plaintiffs. Tho defendants wore still ready to per¬ 
form the agreement: 

Held, that the suit was not maintainable as under 
the circumstances tho only course open to the plaintiff 
was to sue for specific performance of tho contract 
to sell. Ml Elichi Ussack v. Kamaswami Iver, 28 
M. L. J. 602 982 

Mesne profits. See Mauras Rent Uecoverv 

Act, s. 12. 

■ , claim for, essence of 195 

-- or damages, suit for— 

Civil Procedure Code (Act 1*0/1908), s. II, 0. XA, 
r. 12, scope of—Title derived from a party, nature of 
— A*o issue raised or tried—Xu bar — C'o-defeudants. 
Section 11 of tho Civil Procedure Code, 1908,contem 
plates a case where a party derives title from a jiarty 
to the previous litigation subsequent to the previous 
litigation. 

There is nothing in section 11 of tho Code of 
Civil Procedure to suggest that whore the plaintiff 
has derived no title subsequent to the previous suit, 
the subsequent suit should involve the consequonce 
of being dismissed. 

Where no issue was raised or tried in the former 
suit between the parties to the new suit: 

Held, that the claim was not barred by section 11 
of the Code of Civil Procedure. 

Order XX, rule 12, does not coutemplate anything 
except tho relation between the plalniiff and the 
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i.ndia:s casks. 


Mesne profits —concld, 

delViidanr in n previous suit. There is nutliin" in 
Order XX, nile 12, t(* siiiTirest that it applies between 
co-defendiints. C. Sikkxdra Xarayan Mitka v. 
Dkjindra Prosad Mitra 484 

Mischief. See Pexal Code, s. 37S, 

Misrepresentation. Sec Contract Act, 

s. li>. 

Mortg’ag’e —to |■r^tvc)n uli ct’rfnin ihdc 
Vtifi ill dejnuH to hnvt' inortijogci- in ii iidl^-tu rlird 
lo>‘.<r.<sioh, rnUilifii of—S'lhonlinfitr ioint, dnh/ oi\ 
to follow nilinijs of <7s S'Hrt?iior Cun, i --}>.orfivc' 

A person inorttpi^ed his land before the Transfer 
of Property Act came into force bv way of usufruc¬ 
tuary mortjfugc for Rs. 800 and agreed to redeem 
it on a certain date after seven years for Rs. 8o0 and 
in default, the mortgagee inight take possession. 
Tho mortgagor failed to redeem on the duo date but 
sued to redeem a year later: 

Held, that there was nothing unconscionable in the 
contract of the parties and that it is in accordance 
>vitli ecjiiity, justice and ^ood conscience to kooi> 
parties to their agreements made voluntarilv and 
with full knowle«lge when those agreements are 
themselves reasonable. 

It is the duty of a Subordinate Judge to f<jll(,w 
the decision <.f its Superior Court which is binding (ui 
It and leave it to the Superior Court to take such 
action with regard to the conHict of the opinion as 
It may bo advised. L. B. Ma Thin Hton r. HU 
ilNlN TheT jqq 


88 SO Act {IV ..f 1882), 

yt-. 88, SJ— Jor order (ibyahttc—Aindini. 
Uo,i,n 

908) Sc/, / 182, 183-C,r// Procedure Code 

V '^—Order ah^ol'(lc—Frct>k 

itarti7ty potuf of Itimtatlou. 

A preliminary decree in a mortgage suit pass, 
od under section 88 of the Tran.sfer of Property Act 
is executable and in order to obtain an ordcT absolute 
under section 89 steps have to be taken in executio r 
and Article 182 or 183 of tiw> 

Act will apply to such applications if tin ""decree 

happens to be passed by a Mofussil Court or by the 
onginul side of the High Court. ^ 

A decix-'e-holder will have 12 voorv nn.i . .• 

48 of tbo rsv.-i i> Tears under section 

W ot the Cl il Procedure Code to perfect the 

vvcbrmnmy decreo ,..„l 12 

the same section if ho -rets an . .n 

within the first 12 years “ ' 

applications Y^rdisL-sS'^ wRh“^t^’^^ 

U i . '■ Kareem; n 

O ^ ^ 


Pcnamidar inortgayee, right of, to s 


Mortgagor whether can olfed to Zrt^^. 
—Cxvxl Procedure Code (Act V of IQOS J . lol?^ ^ 
Evidence Act (I of 1872^^ 5 , 92 ^ — 


[1916 

M o rtg-ag-e— contd. 

A heiiniiiidiir has n right of suit on a mortgage of 
immoveable projiertY in Ins favour and it is not open 
to the mortgagor to raise any question as to the 
right of the hennmidnr to recover the mortgage debt. 
L. B. Ma Ti-n r. HIa HVainc Tha S92 

-- -Con.s/rHc/i'oM— Good-willandsfocTi-in-frade 

luortijnged—Stock acquired offer mortgage, if effected. 
A certain person mortgaged the good-will and tho 
stock-in-trade of his business. A list of the stock- 
in-tmdc' was scliodiilcd to the mortgage-deed. 
There was a elaiise in the deed that the stock- 
in-trade would not lie transferred. Tho scheduled 
stock was as a matter of fact, subsequently, sold and 
was rc-placcd by aiiotlier: 

Held, that tho stock-in-trade which was acquired 
after the mortgage was not affected by the mortgage. 
A. Anderson r. Rank of Uei’ek India, Ltd., 13 A. 
L. J. 489; 37 A. 390 984 

--— Decree, sale under — Fraud, allegation of 

— Execution, irho mag come in in^Partg havitig no 
interest in property icitcn decree passed, right of. 

\\ here the plaintiffs hu<l no interest in tho property 
at the time tho mortgage-decree was jjassed and the 
property was not aneestral: 

/h /,/. that they eouhl not come in in execution to 
set aside the decree. C. NaoesIK Pershau Si.nch 
r. BiNr)EsHw.VKi PkosadSinoh 402 

Eudon-cd property—Mortgagee from tt usfec 
—Lijnitation — Liniitafion Ac/ (JX of 1908), s. lO, 
Sch. 1, Art. UH—Limitation Act (IX of 1870, 10- 

A suit for i>ossessioii of an endowed property 
against a person who has been holdings it as a mort¬ 
gagee from the trustees of the projierty for over 
12 years, prior to the coming into force (»f ihe Limi¬ 
tation Act IX of 1871, on the ground tliat the aliena¬ 
tion was null and void, is barred by limitation. A* 
Amir Sti.vn t'-JoLA Pande, 13 A. L. J. 612 292 

Enhanced Government revenue, whether 
jiayable by mortgagor or mortgagee 386 

” ■ Equity of redemption purchased by mort¬ 

gagee — Merger—Incumbrances in farourof mortgagee, 
effect on E.vtinguishment of mortgage—Transfer of 
Property Act (IC of ^HH2J, s. 101, scojye oj—Question 
uj intention in each case~P,-oof of intention. 

A purchase by a mortgagee of the equity of 
i*edcm]>tion extinguishes tho mortgage, unless cir- 
cumstaneos exist at the time of the jmrcliuso which 
sliow an intention to prevent tho merger. 

A mortgagee-purchaser of the equity of redemption 
of Ills mortgage can use his previous mortgage only 
as a shield if there are mesne incumbrances and 
onl\ in respect of the jiropertics which are covered 
by such incumbrances, bnt ho is not entitled to sue 
upon his mortgage. 

‘absolutely’ in section 
lU of the transfer of PropertyAct, cannot mean that 
there are no mesne incumbrances. 

Per SeshagiriAiyar, J .—Jn cases where a subsequent 
clause in a deed is incofsistent with the operative 
jioi tiou of it, the cardinal principle of construction 
''Inch should gmide Indian Courts is to ascertain 
the mteiitioii of the parties. Technical rules of 
construction should, as far ns possible, he avoided. 

..ection 101 of the Transfer of Prcciertr Act leaves 
iintcnched the general rule of law that when a 
mortgagee purchases the equity of redemption, the 
incumbrance in his favour is extinguished. It only 
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enacts that where thovo are other mortgages on the 
property, an intention will bo imputed to the mort- 
gageo-purehasor. that ho intended to kooj> alive his 
own mortgage as a protection against subsequent 
olaimants. IVI Arumcgasuxuara v. Narasimha 
I vER, (lOr) M. W. X. 397; 2 L. W. 542; IS M. L. T. 

no 9«6 

-— — Equity of redemption, sale of—Pnrehas* 

er, right of, to redeem 305 

-— executed in order to defeat creditors, if 

void Cnnsid(>ration paid in part- Suit to enforce 
mortgage security—Lien 690 

# - by father—Hindu Law —J)ebt neither 

antecedent nor for family purposes, juu- immoral 
—Suit against sons—Limitation Act (IX of 1908), 
Sch. I, Arts. 120, 132 629 

- ■ tif fixi'ihrale fonancy — iiorti/ayov thjiny 
heirlesa —Ejectment o/ mortyagee without 
^Revision. 

If a fixed-rate tenant mortgages his holding 
usufrnctuarilv and then dies witliout leaving an iteir 
the land-holder cannot eject the mortgagee in posses- 
sion without paying off the mortgage-money. 

An order wrongly directing the ejectment j)f a 
mortgagee in possession deprives the mortgjigee of his 
legal rights and is, therefore, a serious error of law 
which justifies interference in revision. U» P» B* R. 
Nani) Kishore Paxhe r. Muuammah Hasan 555 

- - -Grove, mortgage of—Mortgagor dying 

without lieirs —Mortgagee, whether can be ejected 
—Grove, if constitutes improvement 560 

——Merger—Hypothecation bond.s—Account 
settled—.\greemotit to sell certain portion—Suit on 
bonds, maintainability of—Remedy of plaintiff 

982 

■■ —— Mortgage-decreo making judgn\enf- 

debtor jiersonally liable for deficiency—Sale of 
olhc*r [)ropcrli(*s belongiJig to him—Applicatifin by 
decree-holders for rati-able distriljution —Onler, 
whether aj)penlable—Kxecuti<m application pray¬ 
ing ff)r s])ecific reliefs—No final orders pns<?e<l— 
Madras Civil Rules of Practice, r. 167 231 

- ■ ~ Mortgiuje /«>»• 105 uuregifitered hut 

knoivn to suh.<eqnenl pur<-/a».sc/’, proof of, if necensary 
—Evidence Act (/ of 1872), a. 58 —Snhifequeiit pur¬ 
chaser, right of. 

Where the purchaser of eertaln lands adinitted 
previous knowledge of a mortgjigo of part of the 
lands in jjossession of the mortgagee: 

Held, that it was unnecessary to prove the mort¬ 
gage in a suit for j)nssession by the purchaser 
against the mortgagee and that the fact that the 
mortgage-deed was for Rs. 105 and was mux'gistercd 
was immaterial. 

Held, further, that the purchase being subject to 
the mortgage, the purchaser could not recover the 
land without paying the mortgage-money. 

An admission made by a party when examined us 
a witness comes within the purview of section 5R of 
the Evidence Act. U« B* Nga Tun Lu v. Nga 
S nwE Chin, 8 Bur. L. T. 18 698 

-Mortgagee selling absolute interest in 

mortgaged property—Redemption—Limitation 

403 

— —— iloiigayor, payment hy, to one mortyuyee 
—Endorsement on mortguge’deed, value of — Payment, 
whether amounts to discharge—^ISortgagor, duty of—> 


IVIortg'ag‘c- -contd. 

Prohate and Administration Act (I’q/ 1881), 4, 

92 - Endorsement as to receipt of mori(jnye-}noiiey by 
.one e.vecufor mortgagee, value of. 

Two of the sons of a deceased testator were inado 
executors of his Will. The two sons invested the 
moneys they had in their hands in moitgagc's. One of 
the brothers alone sued to enforce the mortgago 
security making the other brother defendant. Tho 
mortgagor pleaded payment of certain amounts to 
the other brother, as <‘videnced bj' endorsement on 
the mortgage bond, and elaiiiied to be credited for 
tho umonnts: 

Held, that notwiihstaiuling tliar the money in 
fact ft)rmed a portion oftlieestuto o[ tho (looeased. 
it (lid not vest in i lu* eveeutors as such umh'r .«{‘ef inn 
•t of tin* Probate atid .\dmitiisrnttioji .\et, inn ve.sted 
in th(‘m by virtue of the homls wiiicii wen- gi\cn to 
tltem by the mortgagor uml that, ther(‘fore, ilio 
emlorsemenr did not amount to a diselmrge nmh'r 
section 92 of the .\et. 

Held, further, tlnit the niom*y was h'lit on a joint 
jiecoimt itml it was the duty of the deL'iidant mort¬ 
gagor in making ro-iiaynuMit to see that he made tho 
piiynn'iit to, and obtained a receipt from, a person 
entitled to give him a discliargt*. C. Ciianura 
M otiAX Bankk.iek V. .Satva KkiI’AI. 139 

■' — Occupancy holding and Ji.rcd-rate holding 

niortyaycd together for Ininy siiiii~~ Whole transac¬ 
tion, ij illegal. 

Where an oecnjiancy holding jind a fixed-rate 
holding are mortgaged together for a lump sum, and 
the contract is one and indivisible tho whole tran¬ 
saction is void. / • JwALA Pkasau Uai V. Ra.m Sakiip 

Ra! 923 

- ■ — - Eitn -t ransferahle occupnnci, holding — 

liciil-.'talv, eyect of--~('iril Procedure Code {.let C i-f 
1908', t>. XXI, r. 83, .<rope <f — Decretal amount, udio 
may depo.-iit in ('ourt. 

Whei’(‘ the inorigagee of a non-tran.sferalile oeen- 
paney holding, which was hronglil to.sale in execution 
of a rent-tlocree and purchased by tin* landlord 
decree-holder, sought to deposit in Court the decretal 
amount Jiiid eompensatiou under Order XXI, rule 89, 
Civil Proeedure Code: 

Held, that the mortgagee had not any interest 
uii'ler tho ruh* in (|ue.'<tion, and so his (h‘i)o-it C()uld 
not b<‘ accepted Ijy ilje Court. Deno Xath Dey 
Safikar V. Kali Kumar Roy 916 

-- Representation —Mitakshara family — Re¬ 
demption, equity of, member of Mitakshara family 
having interest in — E'aifure to produce that memher 
before ('oiirt, effect of~Tran.fferif Property .Ic/ (/I' 
0/1882), s. 85, scope of. 

The princii>lo laid dowji by (ho .JudieialC'ommitteo 
in the case of Sheo Shankar Rum v. Musammat Jaddn 
Kumvar, 2-1 Ind. Cas. 504; I'- 0. W. N. 968; 10 M. L. 
T 17.5- (1914) M. W. N 593; 1 L. W. 605; 12 A. L. .T. 
li73;16 Bom. L. K. 810 (P. C.); 20 C. L. .J. 282; 
36 A. 383, is to bo applied in preference to tlmt 
adopted in Lala Suraj Prosad v. Golub Chaiid, 
28 C. 517; 5 ('■ cases where the doctrine 

of representation is properly applicable to the facts 
and -where the mortgagee is found to be not aware 
of the existence of a member of a joint Mitakshara 
family as interested in the equity of redemption and 
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Mortgage —contd. 

so does not bring him before the Court in the mort¬ 
gage suit. Ct UAOHORA.M Singh v. Kajani Kanta 
Baneujke, 21 C. L. J. 452 752 

•Several mortgagees—Payment by mort- 


gagor to one mortgagee, if valid 

- 9 simple, whether rehan 

of sir before 1901—Sale of eejuity of !•<'- 


demption in 1905—.Mortgagors minors—Kx-pro 
prietary rights claimed by mother of minors— 
]irottier’s <*lain\ wrongly di.snllowed—Xo appeal ]>j'e. 
l‘i‘i-ri‘d -Siibsc'rpieni suit for dorlarafion <.f »>\.pre)- 
prioiary i'ighfs 675 

' t>j .';ir hiiii] hi'jioi' ilir jiiis.-^iiiij of the A*jra 
Teiinitnj Act {It of lOOI), rffret of, on sir lawL 

.V mortgage with t>r witln)Ul possessioii before the 
1st day «»f Jtinuary 1902 has no effect whatever 
upon U. P# Bt Ri Ganoa Pkasah Panuk v. 
Tl'NDI Aiiir 


—' ■■ Suhrorjntion—Purchaser of moiiyayed pro 

peiiij, right of—Partial payment of mortgage-money. 
The purchaser of a mortgaged property cannot 
claim the right to subrogate as against a puisne 
incumbrancer when he has paid oidy a portion of tlie 
mortgage.d(*bt. IVI, IIesixath Kaui .mam v. Devi 
D oss 5 I I 


' ' ‘ Siil'seyiteiil morlyagee, matle juirty to .suit 

on prior mortyage—Failitre to (ippear—Right f<t raise 
nfteru-arils plea of payment of prior lien — Test. 

A subsequent moi-tgigee who has been made pirty 
to a suit on a prior mortgage but who has failed to 
appear cannot afterwards raise the plea that he had 
paid off a prior lien and was, therefore, in the position 
of a prior mortgagee. 

Thetost in all such cases is.was the defendant im- 
pleaded as a puisne mortgagee and, therefore, a nece.s- 
sarj party, if ho was, he is bound to set up his prior 
mortgage as well as his subsequent mortgage. Ct 
IIankar Rai r. Kamta Pkosiiad S.Aiir, 19 C. W. X. 
947 


Rufruetuary and simple mortgage in 
favour of same person—Mortgagee purchasing some 
ot inortgagcd properry-Suit on simple mortgage— 
Liability of property purchased to rateable contri- 
but ion 124 


Redemption —Redemption decree 
-—taUure to jmy within time fixed—Payment before 
decree absolute—ilortyagor if entitled to redeem. 

Tn a redemption suit the mortgagor decree-holder 
who fads to pay the redemption money upto the 
date tixcd fur payment but pays it before the decree 
is made absolute, is entitled to rodeom the pronertv 

on such payment. A. Amiuka I’ershad r. Salamat 

Khan 


» Redemption decree — Time 

fixed for payment of money—Appellate CouH extend, 
ntg time andfixiny another date, effect of—Interest. 

Ill a redemption suit a certain date was fixed in the 
decToe for payment of the money and it was provid- 
ed that up to that date the mortgagor would par 
interest at the contractual rate. The plaintiff 
appealed to tho High Court. The High Court 
couanned the decisioiLof the Court below and, erteS! 


lYIortg-ag^e-contd. 

ing the period for payment of the money, fixed 
another date; 

Held, that the effert of the extension of time hr 
the Appellate Court was to substitute the dale fixed 
by that Court for that fixed by the first Court, and 
that the mortgagee was entitled to interest at the 
contract rate up to the date fixed by the i\ppollato 
Court. Ai Ram Narain r. Gobixi) Fershad 


Husband’s mortgage, if tndoto 


euH redeem unconditionally. 

In :\ case wliere ilu' wife wants to recover tlio 
l»rupeii v wliicli is found to have been mortga‘'ed h# 
h.T hushand f(.r (h-his for which her husband’s 
prniicrty in her hands would bo justly liable: 

Held, that to allow her to recover her property 
without any condition is not equitable. C Saxatan 
Chakravauti r. Kai ri Maxi Dasi 925 


- 9*‘‘0^d of —Plaintiff,whether 

compelled to set up prior mortgage against his Will. 

One K S was the owner of a certain zeinindari. One 
of the four sons of KS mortgaged a one-fourth share 
to the father of R, the defendant, on the 7th of 
December 1877. On July 27th, 1877, the whole 
property was nsufructunrily mortgaged by the four 
sons to Z. The entire consideration of Z’s mortgage 
went towards satisfying a decree for sale obtained 
on a previous mortgage of 1872. The plaintiffs, 
hayng acquired certain shares in the equity of 
redemption fi-oin some of the de.sccndants of K S, 
re.lcemed the entire mortgage from Z. R brought 
a suit on her father’s mortgage and she impleaded 
only the son of her mortgagor and also Z, but not 
the present plaintiffs. She obtained a decree for 
sale of the one-fourth share and purchased it herself. 
Ihe plaintiffs then brought the present suit for 
redemption of the mortgage of December 7th, 1877: 

Held, that the jilaintiffs were entitled to redeem 
the im.rtgagc of iho 7th of December 1877 and that 
ia ovor n^lits Z or tho plaintiffs, as her successors* 

respect of the inortgf go 
otl 8 < 2 , these were not rights which the plaintiffs 

to set up or to exercise against 
'V., ^the possible existence of such 

rights did not affect the position of the plaintiffs 
ns mortgagees subsequent to the defendant. 

e <, urther, that It as auction-purchaser of the 
equity of redemption, had a right of redemption. A. 
Ram t lARi V. Raghuxath Singh 7 ^4 


^ ^ " " f for—Civil Procedure 

Code {Act I of 1908), s. 60, applicability of—Old 
Code ofxd new Code compared^ 

In a suit for redemption where it is found that 

an execution sale and a beiiami purchase took 

place m 1895, long before the passing of the 

present Code in 1908, and that at that time 

and afterwards and until the passing of the 

present Code the plaintiff had a vested right of 
redemption: 

that it ought not to be assumed, in the 
absen^ of any express words to that effect, that 
that right was taken away from him by the prorisions 
of section 66 of the Code of CivU Procedure 
n er the old law section 66 was only appli¬ 
cable to the certified purchaser, but as it is now 
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Mortffag'e — conoid. 

nmendod it applies also to persons standing in the 
shoos of the pnix'hnser. C» Asad Ali v. Bujrus 

Meher Bibi 716 

.. .. , suit for — Mortgagee, u'hc- 

they can question mortgagor's title—Equity of redemp¬ 
tion, resting of-Attornment of mortgagee to s«j>crior 
landlord, effect of. 

A mortgagee cannot bo pennitled to resist a claim 
for redemption on the ground that the mortgagor 
had no title to the property included in the mortgage. 

But the mortgagee may establish that the title of 
the mortgagor lias expired since the creation 
of the mortgage; in other words, that tho etpiity of 
redemption is no longer vested in him so as to 
entitle him to redeem the mortgage. 

As between a mortgagor and a mortgagee 
the attornment by tho latter to the .«!nperior 
landlord cannot in any way prejudice the riglUs 
of the former. C* Abhdram Sii. r. IIaka Ciiaxd Das 

746 

M o rt srag:e - b o n d , suit on, for recovery—Hurd 
and unconscionable bargain —Contract Act {IX of 
1872), s. 16— Security, if ample, effect of—Undue 
injiuenre, presumption of—Rate of interest, excessive, 
effect of—‘Personal loans —CompaM/i<Z interest, slipnl't- 
tion of, when a penally—English Money Lenders’ Act 
compared—English Judge's dicta to be folloiced. 

Tho Courts have ample powers under the amended 
Contract Act to go behind hard and unconscionable 
bargains on the ground that where there is ample 
.security, the exaction of excessive and usurious 
interest in itself raises a presumption of undue 
iiiHuence which it requires very little evidence to 
substantiate. 

The attempt to conceal the real rate of interest 
by describing it as one pice in the rupee pi^r 
mensem or, ns in the present case, Ks. 5 per mensem 
is evidence of an intention to get the better of the 
ilehtor, and tho law seems to bo that there must ho 
a footing of complete equality between (lebtt»r and 
creditor and they must be, so to speak, at arni’.s hnigtli 
to make a bargain, wliich is in itself harsh and 
unconscionable enforceable at law. 

Under the amended section 16 of tho Contract Act 
the question of a harsli and unconscionable bargain 
can only bo considered in reference to undue inlluence. 

Where there is ample security an oxce.ssivc rate of 
interest has been licld to be anything ov<t 10 per cent. 
Where there is no security, no rate of interest can 
be considered excessive. There can be no standard 
rate on personal loans. 

Where the parties are reasonably on terms of 
equality, a Judge cannot do better than adopt what 
they themselves have agreed on. • 

A presumption of undue inHuence couhl arise 
from tho fact that a security of over Ks. 3,000 'vith 
mortgage already on it for a much smaller amount 
was given for a loan of Rs. 80. 

Wiiere a contract is for a temporary accommo¬ 
dation, the stipulation that interest is to run at Ks. 5 
a month is one which necessitates the payment of 
interest not at 63 per cent, per annum but at Rs. 6 
in each month, and a stipulation that in default of 
12 months’ instalments of interest com]>f)und interc‘sfc 
NYould begin to run at 60 per cent, is in iho nature 
of a penalty. 


Mortgagfe-bond—conoid. 

It is tho duty of the Courts in rmliu to enforce 
the letter of tho law against obviously harsh and 
unconscionable bargains of this nature. 

Excess of interest or charges may itself be evidence 
of a liarsh and unconscionable bargain and jairficn- 
larly, if it is unexplained. If no justification bo' 
established the presumption hardens into a certainty 
Tho amendments in the Indian I.aw of Contract 
go further in the direction of relief against linrsh and 
unconscionable bargains tlian tliose of tlin Kmdisli 
Money Lenders’ Act and, therefore, the dieta of 
English Judges under that Aet might he uceeiued. 

Where it is found that litero is teehnically u peniiltv 
in the bond, Judges should go beldud the contract 
which is one and indivisible, ns to interest and refuse 
compound interest altogether. C. Anuun M a iin e 
Ksherode Citandka Pal, 10 C. W. X. hu»; 1:2 C. (iOo 

843 

iviortg-age-decree making mortgagor “per. 

sonally liable for balance duo under tho decree” 
after sale of mortgaged property, whether allecreo 
for “imymont of money” on a certain date—Twelve 
years to be calcvdated from date of «leeree or from 
date when sale-proceeds prove insnllicient to satisfy 
decree - Decree against estate managed by Court 
of Wards—Decree not tran.^femMl to Colloetor for 

exeention-Mortgagee, whether entitled to benclit 
of exclusion of period of management by Court of 
Wards “ 556 

—- -or sale —of Props,fi, Act 

(/I of ISS2), .v.s\ .-4, oP, .-35 ((}.) (b)—7’m/jwcbna 
without registered document ivhen transuetion com- 
pulsorily registrable, effect of. 

Where tin* «lefendants were put into j)o.>«s<.sRion of 
two plots of plaintiffs’ land, five opsix years befoiv tlm 
suit, without any registered document’ on pnvuient of 
Us. 100 in re.speet of each plot and whei-.> tlm tran- 
saction was either an abortive mortgage (accordin'- 
to the plaintiffs) or an abortive sale (aecordin- to tlm 
defendants): 

Held, that in either case the pliiinriffs were entitled 
to possossinii upon iiaymont of Rs. 200 as under tho 
provisions of sections 5t and 59^ of tho Transfer of 
Pro{>erty Aet an oral transfer could effoct neither.a 
mortgage nor a sale and the defendants-were entitl. il 
only to a elnirge on the land under .section .a,I («) ({,) 

for the purchase.money paid by tliem. L B Mu-xu 

Ykik V. .Mai-n<; Pi: To, 8 Bur. L 7o ' * g86 

-- suit, (fccrce in, application for o.der 

absolute for sale of—Limitutiou—CiHl Pruccdu,e 
Code {Act V of 1908 , (J. XXXI\\r. 5. 

An apiilication for an orchu- absolute for sale in a 
mortgage-siiit is a proceeding in execution and must 
bo made within tho time prescribe<l by the Limi 
tation Act. C. Krism.na Bar v. IUnauovi Dubi 10 
C. W. N. 470 1 20 

Money-der.ree - Purchase by 
prior mortgagee — Subsequent nurtgaye by heir^ 
Suit for sale by sub.seqnenf niQi’tyagee—Suit for 
declaration that house was not saleable by prior 
mortgagee, maintninability of. 

A creditor of a deceased Muhammadan cannot follow 
his estate into the hands of a bona fide pm-chaser 
for value to whom it has been alienated by an Jieir 
at-laAv, whether the alienation liad ]x?en by an 
absolute sale or by a mortgage. ^ 
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Mortgage suit— coucid. 

One A mortgaged a house to the predecessor, 
in-titlo of the plaintiff. On death, his widow, 

J, inortfra^('(\ the same lionso to the defendant. The 
plaintiff hroujrht a suit on hi.s mortjjajre inipleadintf 
the present, dofetnlant as a suhsetjuent mortfra^''ee, hvit 
lie pot only a simple money.decree in execution of 
which he put the house to sale and purchased it on 
23rd June 1913. In the meantime the defendant ha<l 
hronpht a suit upon Ids mortpape and obtained a 
decree for sale of the house on the 24tli September 
1012. The ]ilaintiff then broupht the jiresent suit for 
a declaration that the house was not saleable in exe¬ 
cution of the •Icfendatii’s decre»‘: 

Held, that the plaintilT, by his auctimi purchase, 
actpiired no title to the bouse whieb could override 
the riphts of the defendant under his mortpape or 
under his decree. At K.vzmi J.tN r. Sum CnAk.^x 

757 

Mortgagee — Tenant - Kcnt-payinp prove mort- 
paped—Suit for arrears of rent apainst nu»rtpapor 
—^fortgapce not made party—Ejectment of mort- 
papeo 676 

Mortgagor and mortgagee— Occapoacy 

hohling, mo'tyoye of —Teid mortgage — Mortgagor, if 
can eject mortgagee icithout paying mortgage^moncy 
— X,flnd/ori? and tenant, relation of, if exi-^tit heticcen. 

A mortpapor of an occupancy holdinp who has imt 
the niortpapce in itossespion cannot eject him from 
the holdinp, on the pround merely that the mortpape 
is.void under the Tenancy Act, without ro-j>ayinp 
the mortgapee the monej’ which he has received from 
him. 

The relation of landlord and tenant does not 
exist between the mortpapor and the mortpap<>e. where 
rent is not jiayable by the mortpapor nor is there anv 
cmtnxct, exi»rcss or implicil, but for which it would 
be payable. \Jt P. B* R« Hre SiNiiit r. .IfuAi/umc/ 

IlKKKA 490 

Muhammadan Law# See i*RK.KMi*TUPX. 
-Divorce—in/e, right 

of. 

Muhammadan Law does not pive a wife any an. 
thority, except possibly in accordance with a contract 
enterc'd into at the time of the marriape, to prevent 
her husband divorcing her by the pronouncinp of 
tnlak. U. B, lUs.\x CliANK.t c. Ml Six, U. 11. H. 
1915, II, 53j 16 Ok. L. J. 531 659 

-—-—- Dower — Father, whether 

can be made liable for dower-debt of his son—Majority 
Act (IX oj 1875), s. 2, appUcahility of. 

Section 2 (u) of the Indian Majority Act provides 
that nothing in that Act shall affect the capacity of 
any person to act in the matter <if d»)wer aiul tbe faet 
that a Mussalinau is a minor at tin* time of his 
marriage does not take away his liability to pav tlie 
dower of his wfo. 

Where the son was not a minor under the 
Mnhammadan Law at the time of his raarria<'c, his 
father, in the absence of a contract of guarantee 
cannot bo made liable for the dower payable by 
his son simply on the ground that the son has no 
property. IVl. Sayabkhax S.AxnojAi v. Bekbee 

I^HATHOO 587 


Muhammadan Law— coutd. 

- - Fosterage— 

and foster daughter, marriage behreert, if legal— 
Relations of girl, if can question validity of marriage 
— Faefnm valet, prineijde oj, how far applicable. 
Under Muhammadan Law the prohibition regarding 
marriage attaching to a woman’s natural son and 
f oster-daupliter is absolute, and not conditional fipon 
tlie birth of the one and the suckling of the other 
occniTing wirbin any limited ]»eriod. 

It is not lawful for n female to marry any of 
the sons of tlie woman who has suckled her, 
hi’causi* llu'v arc her broiliers hv fostcrtigc. 

Where the paternal relations of a girl brought a 
suit t|nesfioninp the v.'ilidify of the piiTs marriage 
within four niontbs f»f the marriape, and it ajipcared 
that the guanlian of the girl had been abusing his 
position as guardian: 

Held, that there was no eiror in granting the plaint¬ 
iffs' prayer and allowing tlic jdaintiffs to question 
the validity of the marriape. 

Tlie principle (*f factum valet does not render 
pood in law a marriage wbieli ought not in law 
to have l»i‘cn celebnited. C. Jaxab Ali Mia v. 
Nazamadpix Pkauuaxia, 19 C. W. N. 897 871 

—^---Gift — Xecessity for de- 

Itrery of possession — Minor, donee — Donor, de facto 
gnardtan—(Hft of land—Delivery of possession hoto 
to he proved—Transfer of Property Act (IV oj 1882), 
sx. 0 (a),-iS—Transferor representing himself to be 
an absolute owner wlwn he is not—Subsequent ac¬ 
quisition of title by inheritance—Transfer, validity 
of. 

Where the transferor represents himself to ho 
ahsoluti* owner of the ]>ropcrty transferred, when he 
is not, and on a date subscciuent to the transfer, 
acijuircs title to snob ])rnp(>rty by inheri.tnnce, tlio 
tninsfer is not a transfer .'rpex x»ferexxiV»Hix and invalid 
under section I) <4'the Transfer of Property Act 
blit is one under s<*ction -W of the'J'ransfer of Property 
Act and is enforceable against the transferor. 

The principle of section 43 of the Transfer of 
Pr<»perty Act apidies equally both to sales and mort- 
gape.s. 

Under Mulmmmadan Law, it i.s essential for tlio 
validity of a gift that tlu-ro should bn a transfer 
both of ownership and possession. IVhat this posses¬ 
sion is, is a question of fact in each case. Wliero 
the donor is the de facto guardian of the minor 
donee, a mere declaration of intention to hold the 
jiroperty on behalf of the minor is (juite sufficient. 
But it is necessary that the person in whoso posses¬ 
sion the property is must he in a position to act on 
behalf of the owner; whore he is not, the declaration 
would l»‘ of no effect. Everything depends upon 
the intention with which jiossession was held 
by the «lonor subsetiueiit to the gift. 

Where the property pitted is land, which can be 
enjoyed by receipt of its jiroduce, possession will be 
deemed to be in the minor, only when it is shown, 
that after the gift, ho was in receipt aud enjoyment 
of such produce also. 

In order that a gift in favour of a minor shoald be 

valid, it is not necessary that possession to complete 

his title must ho given to his guardian alone; it is 

sufficient if there is a trustee who can act on his 
behalf. 
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Muhammadan Law — uoutii. 

Where ti\o donor luuisolf is in possession of the 
property gifted, there must be some act (*f his, which 
must show that he intended to hold the jn^operty on 
bohulf of the minor; whei'O there is no such act the 
presxjmptiou is that ho never intended to miiko any 
gift. 

It would be ineiiuitable to allow tlie visible 

means of a man tt* be narrcnveil down bv a tniusaeiiou 

% 

not evidenced by a contract. IVI* Alamanavaki • 
NiuARi Xaui Sau r. Murukuti Paimah 439 

-IVI ar riage — Apo^fa^y, 

effect of — ilotive, immaterial. 

Under the JIuhammadan Law the fact of either 
or both of the parties to a Muhammadan marriage 
renouncing the Muhammadan religion has tho effect of 
dissolving the marriage ipso facto. 

If tho apostasy is an accomplished fjict and if it 
is not proved to be a colourable transaction, tin* 
Court cannot decline to give effect to it because 
tho underlving motive was not a proper one. P. 

Giiaus r. Fajjj, 123 P. W. 11. 1915 857 

■ .. ■ ■■■- ■ — Uetrolhul eoutroct — 

Girl hreakiiuj betrothal on attainimj majority —AV/i- 
liability of her yitnrdian for damuyes. 

A Muhammadan girl, after attaining tlic age of 
majority, is at perfect liberty to marry any man she 
Hkos; and if she then breaks her betrothal contract 
made by any of her guardians during her minority, 
neither tho guardian nor his representative-in* 
interest is liable for any damage on account of tho 
breach. P. Imasi Dix r. Kamal, 82 P. \V. K. 1915; 
108 P. L. R 1915 750 

— — - hcfireeaa llanaliancf a 

iSlmliyo’f— Girl's father not emsentiny — Marriage, if 
rafhf—Siyeeba. 

Where the marriage ceremony between a Ilanafi 
and a Shajl girl was hurriedly and clandestinely 
gone through witli the knowkulgc that the girl’s 
father did not and woid<l not consent to it, and to 
satisfy the Mullah, should that be neces.sary, tho 
story of her conversion to the ilanaji sect was 
invented: 

Held, that the circumstances under which and the 
manner in which the so-called marriage was per¬ 
formed were such that tlie usual ijresuniption in 
favourof its validitycouhl not be nmile;- 

that it was invalid for want of consent of the girl s 
father; 

that under Shaff Law a woman who under 
any circuTpstances liad connection with a man became 
Siyeeba. L. B. ItAlilMA Bi r. Maha.mki> Sai-eh, 8 
L. B. 11. 54 866 

-Succession—JfeiVs 

deceased Muhammadan — Tenants-in-common — Heir, 
one, right of, when barred —Acfrt’/’xe possession— 
Knowledge — K.tecution suit for share—Limitation Act 
(ZX of l^iOS), Sch. I, Arti-. 120, 144, ichen applicable. 
To a suit brought by one of tho heirs to recover 
his share of the estate left by a Muhammadan who 
died intestate. Article 144 of the Limitation Act is 
applicable if tho property is immoveable, but if it is 
moveable. Article 120 is applicable. 

The heirs of a deceased Muhammadan take as tenants- 
in-cominon and the right of one heir to a share 
will not become ban-cd, unless and nulil the other 


Muhammadan Law-concid. 

heirs set up an adverse rigid to Iho knowledge of 
that heir, ^^e^e intention on their part will not 
affect the character of posHessi<ni, nor is tho heir 
bound to im(uiro whether there has been an adverse 
dealing with his ]U'operty. 

^^’helv the other heirs are in eidire charge of pro- 
)»erty, tlie heir sought to be excluded is not bound 
to assure himself tliat lie is not c.xcluded fi’oiu inherit¬ 
ance and that his interests w ill nut b(' lookeil after 
bv lliom. 

The riglil of an lieir lu claim interest arises 
only from the date when he makes* a demand and 
that is met by a refusal. IVl. Marian BEEVlAM^fA^. 

c. Kadik Mkkha Sahiu Taracan 275 

- --Waqf property— 

Mutawalli, right vj, to partition—Arrangement bet- 
teeen Mntawallis as to enjoyment of iniun lands — 
Itight to ipiestion arrangement—Proper course—Xo 
Mutawalli— Court, jurisdiction of, how exercised — 
Suit for posses/<lon, malntainahilitg of—Civil Proce¬ 
dure Code (Art \'of 1908 1 , s.{)2, applicability of. 
There is iio power iu tlie mutaicalli of a mosque 
to effect a partiiion of tin- laud heloiiging ton mosiiue 
anil where he purports to do this, his act is illegal. 

Where there is an aliouatiou of the lauif properly 
anybody interested in its tine ailininistration may 
(lUestioii it, though ho is not the mutawalli and not 
entitled to he ])ut into jiossession of the property. 

'I'lie texts of .Muliamnni(ian Law ordinarilv conteni- 
plate only one mutawalli, but Avhen two or nioro 
persons are appointed Avith tho iidention that thev 
should jointly administer a single leu'if —and there is 
nothing t(» i>re\ent such an appointment—tlieir posi¬ 
tion would be similar to tliat of any other body of 
cu-trustecs. A ‘’partition” between them would nut 
affect their legal position or joint responsibility. 

Where there is a waqf and no jicrson is lawfully 
administering it, the Court can designate a person 
who, iu accordance with the terms of the dedication, 
is entitled to act as mutawnlli or, if there is no 
ua<ifnamah, it <-an appoint somebody as mutawalli um\ 
for the proper administration of the wagfeuxi remove 
a mutawalli. 

Such jurisdiction can bo c.xorcisod only by ‘‘direc¬ 
tions necessary for tlic administration” of the 
trust. 

A person without instiiiuing a suit under section 92 
of the Civil Frocedure Code cannot seek to oust 
from possession, persons who claim to hold as 
trustees. Mi Maho.med Ghouse v. Moideen Siudikh 
18 M. L. T. -IS 849 

Murder. Sec Penal Code, ss. 299, .300. 

Mutation — Oudh taluc|a— of primvgenitinc 

History of estate—Will of doubtful validity — Sfra/iger 
—Male collateral. 

An Oudh taluqa had always descended, until the 
death of one S, strictly according to tho law of 
primogeniture to the nearest male relative. Under 
a Will of S, at first his mother and upon lus mother’s 
death his daughter succeeded to the taluqa. Upon 
the daughter’s death her husband claimed the estate 
under an alleged Will of his deceased wife: 

Held, that having regard to the past history of 
theestatc.it should not be mutated in favourof 
an utter stranger on tho basis of an alleged Will 
until its validity was established in :i Tivi' ronrt 
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lYIutation -condii. 


Negrotiable Instruments Act^concid. 


Iml .sluiult] I’p miittvtod iu i'aviMU* of iIk- nearott malt* 
collateral of S, who appeared to be the person best 
entitled to tlie pro])erty. U« P. B. R. StTLA Ri'X 

SiNOH r. (lAJKA.i Sixcn 651 


IVlutwalli, ri^dit of. See Partition. 

- - Civil Ctitlr (Act V o_1 1008), jj. 

92, .scope of veliefs under —Mutwalli, uppoinfment of, 
h>j /oi»7ob'r—Mutwalli, xchen and hoxc can re$i>jn 
niutwalliship —Appointinenf by founder, iwtv far 
njfccfii oriijinal deed of wakf. 

\Vhere the jdaintifF does tiot claim any of tho 
reliefs under section 92 of the Code of Civil 
Procedure and does not ask the Court to appoint 
him a inutwalli, but only asks to declare that he is 
the rifjhtful mutwalli, and where the defendant is not 
sued for recovenr* of possessi<in: 

Jleld, that the suit is incompetent. 

A who is not himself tlie appropria‘or 

cannot renounce and appoint another mutwalli. 

If the mutwalli appointed by the founder .^ays, “I 
resign my mutwalliship," this declaration has no 
effect unless it is made in the proseueo of tho 
founder or the Cadi, who would thereupon remove 
him. 

An appointment of mutivalli by the founiler cannot 
enure against the express terms of the original deed of 
iffiA/and must terminate with the lifts of tlio wakif. 
C. Abdul Ghafoor Miah r. Altav Uosai.n 423 

Negotiable Instruments Act (XXV! 
of 1881), ss 9. 32, 56, 59 —Promisfiorij 

note, maker of, liability of—Continuing security — 
Indorsements, effects of — Fraud, person liable for. 

The maker of a promissory note undertakes and 
is bound to pay at its maturity according to its 
apparent tenor. 

A jiroinissory note payable on demand is regarded 
as a continuing security. 

Indorsements of payment may be made on a nego¬ 
tiable instrument under section 56 of tho Negotiable 
Instruments Act, (XXVI of 18H1) and the note then 

becomes negotiable only for tho balance due but 
if no indorsement is made, the note remains nego¬ 
tiable for the full amount expressed on it. 

If tho payee commits fraud by transfen'ing the noto 
for the full value without informing tho indorsee 
that some ])ayments have been made, tho 
person to suffer by the fraud is tho person 
who by his omission to insist on his pavinoiits 
being indorsed on the noto enabled the fraud to bo 
committed. L B. Vithaldas Kiiandas v. Indra- 
VELLU, 8 Bur. L. T. 161 Q3f> 


■“ "■ ““Material alteration—Promts 

sory note—Finding—Revision. 

iu a suit on a i)romissory note one of the defence 

was that the document liad been materially ulterec 

and as such could not bo the basis of a suit. Th. 

Small Cause Court Judge did not record any definitf 

finding as to tho note being materially altered ani 

decreed the plaintiff’s suit on the ground that evei 

If the note was executed on the date alleged, the sui 

was within time by reason of the payment of interes 
within time: 

Held that as promissory note was not pay 
able to the plaintiff or his order, it wasnotanegotiabl 
instrument AMthin the mcauing of section 87 of tlv 


Negotiable Instruments Act and justice having been 
d(me between thi‘parties, it was not proper for the 
High Court to interfere in revision and remand the 
case for a finding ns to material alteration. Ai 
Makiidum Bakmisii V. SifAUKAT Ali, 13 A. L. J. 683 

1008 

-S. 32 936 

-S. 37 —Pro-?io^c — Joint 

protni.sors, Jinhility of—Fvidence Act {I of 1872), s, 
U2—Contract Act (IX of 1872), ss. 44, 134. 

The executants of a pro-note should be regarded 
as principal debtors under section 37 of the Negoti¬ 
able Instruments Act, 1881, in the absence of a 
contnict to the contrarv. In such a case section 44 
of the Contract Act ajiplies and the plaintiff’s rc. 
liiu|uishmcnt of his claim against one does not involve 
a discharge of the other. L. B, Vellian Chettv 
r. WOO.MIDY ViRAMAH 760 

-s. 56 936 

- . - S. 78-P romissoi'y note 

—Suit by beneficial oirncr, ivhefher maintainable. 

A person who is entitled to the jiossession of a 
promissory note iu liis own name is alone entitled 
to sue upon it whether the instrument be negotiable 
or not. A. Dori Lal r. Sewak Kam, 13 A. L. J. 


695 988 

--s. 87 1008 

--s. 359 936 

Non-transferable occupancy holding—Sale 
of, effect of 734 


North-Western Provinces Rent 

Act (XVlll of 1873) — Compensation —/«»• 
—Thekadar, whether a tenant — Theka* 
dar’s right to make improvements and claim conipen- 
.'lalion. 

The appellant held certain laud ns a thekadar under 
a lease of 1859, which provided that he should make 
handhis and establish hamlets. The zemindar brought 
the present suit for ejectment and the thekadar-ap' 
pellant claimed compensation for improvements made 
by him before 1880: 

Held, tliat the claim was governed by the provisions 
of the N.-\V. Provinces Rent Act, XVlll of 1873, which 
allowed compensation for improvements to a tenant, 
but did not define the term ‘tenant’, and that it not 
being clear whetlier a ‘ thekadar ’ was entitled to get 
compensation under that section, liis claim must bo 
dismissed. U. P. B, R. Dilawar Bux r. Data 
Din 478 

Notice* See Central Provinces Municipal Act, 
s. 66 (5); OuDii Rent Act, s. 107E (b). 

Occupancy holdinif, mortgage of, validity 
of—Mortgagor, if can eject mortgagee without 
payment of money 490 

' - - ——— —- iloiigage before Agra Te¬ 

nancy Act (// of 1001)— Relinquishment after Act, 
effect of. 

Where an occupancy holding was usufructoarily 
mortgaged for good consideration before the passing 
of the Agra Tenancy Act and where the mortgagor 
after passing of tho Act relinquished tho holding 
to defeat the mortgagee’s rights: 

Held, that the relinquishment was ineffectual 
against the mortgagee. A* Birj Kumar Lal v. 
Sheo Kumar Missie, 13 A. L. X 649 215 
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Occupancy holding*— coucid. 

- ■ —— ■! 1/ caa he sold—CO’Sharcr 

landlord decree-holder, position of Holding not to 
he sold, if r&iy&t objects — Transfer, involuntary, of 
xohole or part of holding, hoxc far valid. 

An occupancy holding which is not saleable by 
custom or usage cannot be sold in execution of a 
decree obtained by a co-shnrcr landlord for his shai’c 
of the rent, and in this i*espect a co-sharer land¬ 
lord is in tho same position as an ordinary executing 
creditor. 

A raiyat is entitled to have a sale of his holding 
in execution of a money-decree set aside after it takes 
place, and the holding cannot bo sold in execution of 
such a decree where the raiyat objects to tho sale 
before it takes place. 

A non-transferable occupancy holding is not 
a saleable property. 

The principle deducible from the decision in 
Dayamoyi V. Ananda Mohan Roy Choivdhury, 2" Ind. 
Cas. 61; 20 C. L. J. 52; 42 C. 172; ISC. W. N. 971 
(P. B.), is applicable to an involuntary transfer of 
tho whole as well as of a part of the holding. 

A co-sharer landlord is not entitled to sell tho whole 
or part of the occupancy holding of the raiyat in 
execution of a decree obtained by him against the 
raiijat. C« Badarenxess.v v. Alam Gazi, 19 G. \V. 
N. 814; 21 C. L. J. 650 877 

— - — - Suit for declaration of title 

between rival tetuints—Landlord not party to suit— 
Civil or Revenw Court — Jurisdiction. 

A suit between rival claimants to an occupancy hold- 
ing, to which the landlord is no party, fora declaration 
of title or in the alternative for possession is cogniz¬ 
able by a Civil Court. A. Inayat-un-nissa v. Salim- 
UN-NISSA 568 

Occupancy right, acquisition of. See Agua 
Tenancy Act, s. 11. 

- — —-J non-transferability of. 

See Bengal Tenancy Act, s. 49. 

--in accretion, acquisition 

of—Limitation 37 

Oudh Rent Act (XII of 1881), s. 9— 

Agra Tenancy Act (// o/190U. s. 22— Male occu- 
pancy tenant dying ichile Rent Act in force — Sue- 
cessioxi by xcidoio—Widow dying after Tenancy Act 
came in force—Succession — Brother’s right to succeed 
xoithout proving sharing in cultivation. 

The plots in suit along with other plots wore tho 
joint holding of three brothers R, J and K, who 
separated in the life-time of K and a division of 
holding took place. K died while tho Rent Act was 
in force and was succeeded by his widow who died 
after tho coming into foi’ce of tho Tenancy Act. Upon 
the widow’s death, R and tho son of J who had died 
claimed tho holding: 

. Held, that the widow having died while the new 
Act was in force, succession was governed by section 
22 of the Tenancy Act and not by section 9 of the Rent 
Act and that R was, therefore, entitled to succeed 
his brother without any sharing in cultivation being 
proved. 

But the son of J not having co-shared in cultivation 
with K at tho latter’s death could not succeed to the 
holding. U. P. B. R, R.aman.\nl Rai v . Mohammad 
Audul Bashar 548 


Oudh Rent Act (XXII of 1886), s. 5- 

Occupancy rights — Mortgage, if loss of proprietary 
rights—Foreclosure, effect of—Loss of proprietary 
rights after annexation—Accrual of occupancy rights. 
Under section 5 of the Oudh Rent Act, occupancy 
rights arise only whem there has boon a coinpleto 
loss of proprietary rights and do not arise when tho 
proprietor retains part of his ])roprictary rights, as 
in tho case of a mortgage. In tho case of a mort¬ 
gage, complete loss of proprietary rights occurs 
only when adccroeforforeclosureis obtained. 

Occupancy rights arise under section 5 of tlio Oudh 
Rent Act, X.'Cll of 18H6, not only in favour of tlioso 
proprietors who have lost their ])ropnetnry rights 
before tho date of annexation of Ouclii (I3th day of 
February 1856), but also in favour of those who 
have so lost their rights botwoon that date and 
24th day of August 1866. U« P. B. R, Mata Prasad 
V. Shko Raj Kcak 401 

■ —- S. 5, occupancy rights, claim 

of, under—Proprietary riyhts—Inconsistent claims 
—Relinquishment of under-proprietary rights, effect 
of—Portion added to holding not insignificant part 
of holding, effect of. 

(iccupancy rights cannot be decreed under section 
5 of the Oudh Kent Act in favour of persons in 
whose favour is also decreed a prima facie claim to 
under-proprietary riglits. 

Tho mere fact that sub-settlement was refused 
with the ancestors of the appellants, does not affect 
their under-proprietary rights in the land held as 
sir or nankar but if they made a petition relin¬ 
quishing all claims to tho village and to sir and 
nankar the petition is fatal to the appellant'*’ claim 
as uuder-proprietors but it cannot affect their claim 
to occupancy rights in land in which tliosc rights 
have boon established. 

Selected Decision N’o. 2 of 1912 docs not apply 
to cases where tho portion added to a holding 
is not an insignificant })art of the total, and when there 
is nothing to show that there has not been any 
alteration in the rent after it came under cultivation, 
U* P. B. Ri Baboo Ram Tewari v . Biugwan Bux 
Singh 653 

■ ■ — ■ S* 5 —‘Qabzadari,’ meaning of 

—Right of occupancy. 

Tho word "qabzadari” in a decree made at tho last 
Settlement is not to be invariably construed to mean 
right of occupancy. The meaning to bo attached to 
tho term must be a.scertaiiied from a careful con¬ 
sideration of the claim made before, and the judg¬ 
ment recorded by the Seltlemont Officer. 

Whore, therefore, tho Settlement Officer’s finding 
was that the appellant’s ancestors were never the 
proprietors of the village but had been treated as 
proprietors on tho strength of many years’ posses¬ 
sion of tho village as lessees: 

Reid, that the appellant could not be doomed to 
possess a right of occupancy under section 5 of Oudh 
Rent Act. U. P. B. R. Ram Dial v . Bishnath 

Singh 653 

■ —- - - S» 32 (I )— for 

appraisement of produce—Notice not issued, effect 
of — by nmin, legality of. 

Where a Court receiving an application for the 
appraisement of produce ordered tho kurk amin to 
appraise tho cix>p3 without issuing to the opposite 
party tho notice required by section 32 (1) of tho 
Ondh Rout Act: 
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Oudh Rent Act— (i886)—contd. 

Held, that the onler of appraisement was illegal 
and consequently the award by the amin. was null 
and void. U. P. B. R. ilAH.XBUi v. Rameshwar 
Bure Singh 475 


SSi 33) 79 —Tenant holding 
under a heritable, non~tran.<Jcrahlc lea.<c — Enhance^ 
ment or alteration of rent. 

^\ here a tenant holds a lease of sir land under a 
heritable but non-trnnsferablc lease, the rent of such 
a tenant cannot be enhanced under section 33 of the 
Oudh Rent Act, but it can be altered under section 79 
of the Land Revenue Act at the time of Settlement. 
U. P. B. R. Indardawan Singh v. Jagdutt Singh 

571 

“ - S« 55— JVob’cc 0 / ejectment — 

Proper rent not siKCified—Court-fee paid suj^cient— 
Land from xvhich ejectment sotighf, not specified — 
Notice, if defective. 

Where a notice of ejectment issued under section 
00 , Oudh Rent Act, 1886, did not specify the proper 
rent payable for the holding, but the Court-foe paid 
in respect thereof was sufficient to cover the proper 
and actual rent: 

Held, that the notice was not defective, inasmuch as 
section 55 only requires that the notice shall specify 
the land from which the tenant is to be ejected. 

U. P. B. R, UniT Misir r. Muhammad Mehdi Ali 
Khan, 2 0. L. J. 298 


- - S. 79 57 

~-Si I07A« applicahililty of- 

Land held at favourable rate of rent — Grant. 

Section 107A of the Oudh Rent Act does lu 
apply to such lands as are held not under a gran 
but in which the rate of rent is accidentally favoiu-ab: 
to the tenant. U. P. Bi R, Ragiiubar v. Thaku 
Din 5,, 

— 7T~T7~- —>078 — licntfiree grai 
Judicial decision—Assessment of revenue. 

lu a suit for assessment of revenue on a holdiii 
held rent-free m consideration of the surrender I 
the grantee of tlie previous proprietary rights tlun 
wem uponrecord the judgments of 1865 of the Assista. 
bcttloment Officer and Settlement Officer findino- tin 
the grantee was entitled to be maintained in renLfn 
possession o he land inthout payment of revenu 

Held, that the judgments were judicial decisior 

section 107B of tl 
Oudh Kent Act, and that the grantee was entitle 
to hold the land rent-free. U. P B. R 7aiv \i 
V. Tasadduq Rasul Khan 55 

’"J ^-- I07E (b)—HofiVc 

’‘-‘<‘one't~^yoUc 

In a notice issued under section 107D 16) it 
essential that the specific service which the propr L 
no longer requires should be specifically inenUone 
^th„nv.»e the notice is dofeetivo Lid invaH 
u. P. B. R, Maharaja of Balrampur r. Pirthipj 


(/A of 1872) K yno (S)—Contract 

UA Of 1874J;, 6. 200—Affcnt—Accounts, suit for~ 
presc,.hi ,VC of deceased Mnd/ord, uJion can 

Junsdtction of Civil and licvemic Court 

The representative of a deceased lundiord can 

the agent employed by the fonuer when alive 


Oudh Rent Act— ( 1886 )—conoid. 

rendition of accounts of the period of his agency, and 
such a suit is cognizable by a Revenue Court. 
Uj P, B. R, Ram Singh r. Indeb Bahadur Singh 

679 

-ss. 108(8), 126(1) 

297 

-- ■■ S* I 26 (I)—Lambardar coU 

lecting rent—Right to eject. 

Where there is no specific and definite eWdenCe on 
record to show that any co-sharer other than the 
lambardar collects rent of a definiie portion of a 
holding. Selected Decision No. 2 of 1910 will not 
apply and the lambardar alone will be entitled to 
eject tenants by notice. U. P, B. R, Babu Ram v . 
Jalpa Si.vgh 569 

-S. 129 — Moi^gage of sir before 

1901— Sale of equity of redemption in 1905—3/or/- 
gagors minors — Ex-proprietary rights claimed by 
mother of minors—-ifother’s claim wrongly disallowed 
—No appeal preferred—Subsequent suit for declaru- 
tion of ex-proprietary rights. 

The sir land in dispute was mortgaged before tho 
passing of the Tenancy Act. In 1905 its equity of 
redemption wassoldto one D, whoapplied for mutation 
in his favour. The mortgagors were four minor brothers 
and their mother on their behalf claimed ox-proprio- 
tary rights in the course of mutation proceedings. 
Tho Tahsildar rejected the claim in 1906, but his 
order was not objected to or appealed against and after 
that most of the land thou claimed pissed out of 
the possession of the four brothers. In 1913, two of 
the brothers on their own behalf as well as on behalf 
of the other tvo brothers who wore still minors sued 
for a declaration of their ex-proprictary rights in the 
wliole land: 

Held, that inasmuch as the ox-proprietary rights 
arose in 1905 at the time of the sale of the equity of' 
redemption and on their being disallowed by tho 
Talisildar, though wrongly, his order was not appealed 
against, tho present claim was barred by section liJ9 
of tho Oudh Rent Act. 

06i7er dictum.—Section 30 (3) is not very clear 
when it says that a case shall be referred to the Col¬ 
lector when ex-proprietary rights have been created, 
not where they have been claimed. U« P, B* R- 
PiTAM Singh v. Debi Prasad 675 

Partition, See Hindu Law. 

Common land —Tinii or grazing dues 
payment of, by person not proprietor paying land 
rei'enue—Proprietary right, if conferred. 

The payment of tirn* (grazing dues) by a person 
^iio is not a proprietor paying land revenue does not 
confer upon him any right to share in the shanxilat or 
common land of a patti. P c. Bagga v. Saleh, 19 
C. W. N. 1023; 29 M. L .1. 137; 2 L. W. 706 I 005 

Co-parceners—One co-parcener in pos¬ 
session of house site—Proper decree 183 

;—■ ' Co-tenancy—Subordinate interest, aoquisi^ 

tion of, by one co-tenant, effect of — Partition, meaning 
of. 

Where A and B are iti joint possession as joint 
owners, each is ordinarily entitled to claim partition 
against the other, and it is no valid answer to a 
claim for partition by A that B has acquired a 
subordinate interestover the whole property. 
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Partition —concld. 

Property hold io oo-tonancy maybe partitioned by 
suit and tho only essential is that the property sought 
to be partitioned is hold in co-tenancy. 

Partition is tho process by whioli property held 
by two or more persons in co-tenancy is converted 
into estates in sovemlty and thereby divided among 
them, with tho result that the land which before 
partition was held and enjoyed jointly, is after partition 
held and enjoyed by the different parties according 
to the allotments made by Court. C. Kali Churn 
f. Mohanatcda Datta 467 

— ' ' ) entries made in course of, hinditig effect 

of—Meaning of ‘ghair maurusi 13 years’ and ‘kliud 
kasht 19 years'. 

The parties to a partition are bound by the entries 
made in the course of partition. The entry 'ghair 
maurusi 13 years' would not moan an occupancy 
tenure but a non-occupancy one ns the emphasis 
is on tho nature of the tenure. Similarly, 'khudkasht 
19 years’ means a non-occupancy tenure and cannot 
mean an ex-proprietary tenure. U Pi B# Ri Mar 
Asra Chauduri V. Bishan CiiAuniiRi 559 

- 9 suit for—Collection of rent by one of de- 

fondants subsequent to suit —Account— Procedure — 
Civil Procedure Code fAct V of 1908^, s. 47 f2). 
Whore in a partition suit it is alleged that one 
of tho defendants collected rents of houses, the 
subject of suit, subsequent to the suit and the nj)i)lica. 
•tion is made to include that amount in tho accounts 
between the parties, the proper course is not to treat 
tho application as one for execution of the parti¬ 
tion decree, but to treat it as a suit under section 47 
(2) of tho Code of Civil Procedure and to leN’y ad¬ 
ditional Court-fee thereon and to direct tho parties 
to submit a true and correct account of the rents 
and profits collected. M. Govinda Chetty v. Dorai- 
swAMi Chetty 905 

-- decree — Execution—Division bv 

casting lots, legality of—Equitable rule 245 

Partnership, See Contract. 

- Contributio^i, suit for — Co-partners, 

liability of, for debts—Contract Act (lXof\H72J, s. 
^—Second appeal—New defence, if can he set up. 

Though partners are jointly liable to third persons 
a partner who pays more than his share of the 
■ partnership debt, whether voluntarily or not, is 
entitled to contribution from his co-partners. 

Where the plaintiff and the defendants, members 
of a partnership firm, borrowed money in their indivi¬ 
dual capacity and were sued as such by their creditor 
and tho decree obtained by the latter was executed 
not apiinst the partnership property, but against 
tho private property of tho plaintiff alone; • 

Held, that the papnent by the plaintiff to the 
decree-holder really signified that ho had in substance 
been called upon to supply tho entire capital, 

• although the initial arrangement between tho parties 
was that the capital should be furnished by all tho 
share-holders in equal proportion, and that, therefore, 
a suit for contribution was maintainable. 

In second appeal a defendant cannot be permitted 
to make a new case which involves tho investigation 
of facts, c. Laban Sarpar v . Choyen Mallick, 19 
0, W. N. 7^8 811 


Partnership— concld. 

— ' -- 9 dissolution of — Receiver, appoint¬ 

ment of — Purpose. 

Tho usual way of guarding tho divergent interests 
of tho partners when they fall out is by apjwinting 
a Receiver and ordering tho good-will of tho business 
and stock-in-trade to bo sold, tho partners being at 
liberty to bid at tho sale. L. B* Dover, E. F. r. 
Dover, E. S., 8 Bur. L. T. 57 * 684 

- — Sale of exci.sablo articles — Con¬ 
tract, legality of 480 

— - firm —Acknowledgment of debt 

—Receiver, uoknowhulgment by, how far affords 
starting date for fn'sh period of limitation—Limi¬ 
tation Act (IX of 1908), s. 19 27 

Party — Mortgage — Heprosontation — Miftiksluira 
family—Redemption, etjnity of, member of Mifak- 
shnra family having interest in—Failure to produce 
that member before (Jourt, effect of—Transfer of 
Property Act (IV of 1882), s. 85, scoi)o of 752 

Patents and Desig'ns Act (II of 

191 l)t SS- 26j 28 — Petition for revocation of 
patent—Burden of proof. 

In a petition under .section 2G of the Patents and 
Designs Act (II of 1911) for revocation of a patent, 
the onus lies heavily on tlie petitioner to show that 
tho respondent is not tlie true and first inventor of tho 
invention. P, Thakar Das v. Shah Din, 74 P. W. 
H. 1915; 148 P. L. R. 1915 904 

-S. 28 904 

Penal Code (Act XLV of I860), s. 59 

826 

- --SS» 75, 59—ScatcMCc—Truas. 

portatioyi for life or for ten years. 

Under section 75 of the Indian Fenal Code, tlio 
Court, if it awards a sentence of transportation, must 
sentence tho convict to transportation for life. 

In lieu, however, of such sentence it may sentenco 
the convict to imprisonment of either description 
for a term which may extend to ten years, and 
under the provisions of section 59 of tho Code, it 
may, in every case in wliich tho offender is punish¬ 
able with imprisonment for a term of seven yeara or 
upwards, instead of awarding sentenco of imprison¬ 
ment, sentence the offender to transportation for a 
term not loss than seven years, and not exceeding 
the term for which under the Code such offender is 
liable to imprisonment. P. Muhammad Sharif v. 
Emperor, 14 P. R 1915 Cr.; 16 Cr. L. J. 554; 29 P. 
W. R. 1915 Cr. 826 

-SS. 99, 141, !49— to 

defend immoveable property—Person in possession, 
whether can use force — Test of criminality — Resist, 
ance to aggressor, right of. 

Every person has a right, subject to the restrictions 
contained in section 99, Indian Penal Code, to defend 
his immoveable property. 

Once a man is in possession of his own property, ho 
is entitled to use force to defend it. 

In cases where a free fight has taken place for 
tho possession of certain property between two 
parties, the test of criminality is—was accused in 
possession or not in possession at tho time when 
the alleged offence was committed. 
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Penal Code—contd. 

It is no offence under section 149, Indian Penal 
Code, to resist an aggressor unless the aggression be 
in execution of tlie law or of some legal process. 

Where the accused and his party were entitled to 
enter upon certain land and to i^eap the crop and the 
complainant with his party came upon the scene to 
remonstrate and (presumably also) to prevent them 
from reaping tlie crop, and a tight took place in winch 
persons on both sides were injured : 

Held, that the primary object of the accused party 
having been to retain possession of the land and to 
reap tlie crop, and not to obtain possession of any pro¬ 
perty or “to enforce any right or supposed right," 
they were not guilty of committing any criminal 
offence by the mere entry on the land or by defeml- 
mg the accused’s property against aggression. S. 
Lashkari Khan v. Emperor, 8 S. L. R. 34'^; 16 Ca. L. 
J. 536 664 

—-^-SS. 109, 352 — Indticlufj others 

to heat icithout taling part — Ahclmcnt. 

A person who merely says “beat" but does not 
take any part himself, can only be conincted of 
abetment of an offence under section 352 of the Penal 
Code. Wli Mir Hyder Sahek,/ a re, 16 Cr. L. J 

45^5 88 

' ~ ' “ SS« I 20a, I 20B — Criminal 

conspiracy, person when guilty of. 

Sections 120A and i20B did not find a place in the 
Indian Penal Code, before the 27th March 1913, when 
Act ^ Ill of 1913 became law; and, therefore, persons 
accused undvr section 12011 cannot be conWeted 
unless the prosecution establishes that the accused 
were members of a conspiracy after the 27th March 
1913. C. Amrit Lal Hazra r. Emperor, 21 C L 
J. 331; 19 C. W, N. 676; 16 Cr. L. J. 497 51 3 


S. I20B 

S. 141 


513 

664 


, , , 148, 149 —ilemhers of 

lat^ul assembly—Only one member possessed of gun 
Persons not in possession of any gnn, offence com. 

&!/—Serera? offences-Acquiftal of some of 
ttiem^Sentence, reduction of. 

Whore of vhe several persons charged with rioting 
armed with a deadly weapon only one is proved to 
have been possessed of a gun. it is illegal to convict 
others who had no such dangerous weapon of an 
offence under section UQ of the Indian Penal Code 
Where there has been an acquittal of the accused 
of some of the offences of which they were convicted 
there must be a proportionate reduction in the 

sente^salso. IVI. Choitano Ranto, /n rc, 16 Cr! 

SS. 149 78,664 

caused by 

In an attempt to rescue certain catt»A i. • 

driven to the pound one of the persons of 
party ordered the othera to oaeZTrTathi, 
the other party. The lathis were at once' n,?rt ’’•fa 

the resoltthatoneof the opponents died- ^ 

Heid, that the offence was committed in further 

»nce of the common object of the party anreach 


Penal Code— contd. 

ono of the accused was guilty of an offence under 
section 302 of the Penal Code. A. Rasul Khan v. 
Emperor, 13 A. L. J. 470; l6 Cr. L. J. 459 91 

-S. 182 89 


S. 189 
S. 209 


109 

71 


--S« 2 I 5 —Coju lost from grazing 

ground—Taliny money and promising to return cow, 
whether constitutes offence. 

In order to constitute an offence under section 216, 
Imliaii Penal Code, it is necessary that the moveable 
])roperty in question should have been taken out of 
the possession of some person by moans of an offence 
punishable under the Code, 

Where, therefore, the complainant’s cow was lost 
from the grazing gi-ound and tlie accused took Rs. 12 
from him and promised to return the cow in ten 
days’ time, but did not do so and subsequently refused 
to return either the cow or the money: 

Held, that as there was no proof that any offence 
had been committed in respect of the cow, the accused 
could not be convicted under section 216, Indian 
Penal Code, p Sharfa v. Emperor, 9 P R. 
1915 Cr.: 16 Cr. L. J. 541 669 

"Z SS. 217, 41 1 — Police Officer 

retaining property found in search for theft - Property 
not part of stolen property —O/Tence—Criminal Pro. 

cedure Code {Act V of 1898), s. 523—f’ailure to 
report. 

A Police constable, who retained for himself a piece 
of gold found in a search for stolen property but not 
proved to bo part of the stolen property and failed 
to report his possession to his superior officers under 
section 523 of the Code of Criminal Procedure, is • 
guilty of an offence under section 2l7of the Penal 
Code. m. B. Dasappa, /n re, 16 Cr. L. J. 453 85 


~ S 283 —Obstruction left on public . 

road- Obstruction likely to be caused-Inference— 
Individual obstruction, proof of, necessity of. 

Where a prabha leh lying in a public road 
could not fail to cause obstruction to any person 
who had occasion to pass along that road; 

Held, that though obstruction to any individual 
was not expressly proved, it was a matter of neces- 
Mry inference. IVI. Vbxkappa, In re, 38 M. 305; 16 
Cr. L. j. 560 


- ;—SS. 299, 300 (3), 304- 

Murae}\ culpable homicide not amounting to—In^ 
juries inflicted not sufficient hut likely to cause death 
—Offence. 

Where the injuries proved to have been inflicted 
were found not sufficient in the ordinary course of 
nature to cause death, but quite likely to have 
produced death: 

Held, that the offence committed did not amount 

o murder, but only to culpable homicide not amount- 

oo? S Dabhoon i’. Emperor, 8 S. L. R. 

337; 16 Cr. L. J. 472 104 

--S 3ro (3) Iu4 

T - s. 300 (3) —Murder — Medical 

opinion ba^d on misconception of facts, value of — 
^^t^ry hkely to cause death. 

Mo^cai^ Ufficer s opinion that the injuries inflicted 
ere not senons, which is based upon a misconception 
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of facts, sliould bo disregarded when the evidence 
shows that the injuries indicted w’ero one inch deep 
and they pierced the pleura, which, in the ordinary 


course of events, is suthcier.t to cause death. IVI. 
Public Prosecutor v. Thandavan Chettv, 16 Cr. L. 
J. 543 67 I 

--S. 302 91 

--S. 304 104 


__S* 307 —Discharging ioaded gun 

from short distance—Causing hijuries which might 
have proved fatal — Offence. 

A person intentionally discharging n loaded gun 
at another from a short distance indicting injuries 
which might have proved fatal is guilty of an 
offence under section 307 of the Indian Penal Code, 
and not merely of causing grievous hurt. IVI. Public 
Prosecutor v. Kolangaret Imbiciukuttam, 16 Cr. 
L. J. 543 670 

,, -- S* 307 —Infliction of many incised 

u'ounds on head — Inference—Murderous intent — 
Benefit of doubt. 

A culprit who indicts 10 incised wounds on the 
body of a person, most of which are aimed at his 
head, must be credited with murderous intent. 

Where several persons profess to be eye-w’itnesses 
standing at a short distance fix)mtho scene of the crime 
but fail to explain satisfactorily why none of them did 
not come to the rescue of the injured man, the pro¬ 
bability is that they did not see the assault. In such 
a case the evidence of the complainant should be 
accepted with reservations and the benefit of the doubt 
should be given to those against whom it is not 
sufficiently cori’oborated. Gayan Singh c. 

Emperor, 13 P. W. R 1915; 132 P. L: R. 1915 94 

—- SS. 323) 332 —Excise Inspector 

searching house — Irregularities—Public servant— 
Discharge of duty—Huit caused to Inspector— 
OJfence. 

An Excise Inspector in searching the house of the 
applicant on the suspicion that he might find there 
cocaine committed a number of irregularities in 
conducting this search. He had no warrant 
authorizing him to make the search. Ho brought with 
him only one search w’itness and directed a constable 
to scale the outer wall of the house. 1 he accused 
caused hurt to the Inspector and the constables: 

Held, that the Inspector and the constables Avere 
not acting in the discharge of their duties as public 
servants and that, therefore, the accused Avero not 
guilty under section 332 but only under section 323 
of the Penal Code. A. Mokbtar Ahmad v. Emperor 
13 A. L. J. 439; 37 A. 353; 16 Cr. L. J. 495 335 

-S. 332 335 

■ I —-- SSt 337, 338— Hakim j^rfonn^ 

ing operation on eyelids—Ordinary precautions not 
taken —i4cfin<7 rashly and negligently — Hurt—Offence 
—Hakim giving himself out as skilled operator, 

liability of. 

The accused, a Hakim, performed an opera¬ 
tion on the outer side of the upper lid of the 

right eye of the complainant. The instruments used 
wore a pair of scissors and a needle, Avhich Avould bo 


Penal Code— contd. 

ordinarily used by a tailor and not by an eye-surgeon. 
The AYOund Avaa sutured Avith an ordinary thread. 
The most ordinary precautions Avoro entirely 
neglected. The operation Avas needless and was not 
in noc()rdance Avith any recognized Indian method: 

Held, that the accused acted so rashly and 
negligently as to endanger human life or the personal 
safety of another; timt as there Avas not the permanent 
l>rivnti()n of the sight of either eye in consequonco of 
the operation the accused avus guilty of an offence 
xinder section 337, Indian Penal Code, and not under 
section 338, Indian Penal Code. 

Where a Hakim gives out that ho is a skilled 
operator and charges considerable fees, the ])ul)lic are 


entitled to the ordinary precautions Avhich surgical 
knoAvledge regards as im})erative B Gulam 
Hvder Panjabi v. Kmpeuor, 17 Hom. L. R. 384; 16 
Cr. L. j. 437 69 

--S. 338 69 

--s. 352 88 

- SS. 378, ills- (a), 425— 


Theft—Trees, cutting of, to annoy — Offence — Mischief. 
Theft of trees Avill he committed only Avhon tliey 
Avere cut to remove them from the possession of the 
owner, and not Avhen the cutting Avas merely to annoy 
him. The act Avill amount only to mischief. IVI. 
In re, Kuttiath Odaaoth Veetil Komar Nambiar, 
16 Ck. L. j. 544 672 

. --S. 379 — Accused found in pos¬ 

session of skin of missing goat—Charge uj theft — 
Identification doubtful —I'erduV of Jury, when can 
he set aside—Criminal Procedure Code (-4rt T of 

1898), s. 307 (3). 

When the accused Avas found in possession of 
tAVO freshly Hayed skins of a goat and kid Avithin 
24 hours of the theft and Avas charged under section 
379 of the Penal Code: 

Held {Spencer, J.,dis.senting),{l) that it AA'as abso¬ 
lutely necessary for the prosecution to establish that 
the skins found on the accused Avere those of the 
goats recently stolen; 

(2) that as the prosecution Avitnesses had not 
seen the skin.s for more than three Aveeks after the 
theft, the Jury Avere not Avrong in holding that 
the identification Avas suspicious; 

(3) that the accused Avas entitled to the benefit of 
the doubt and ought to be acquitted. 

It is not necessary to shoAV that the verdict of a 
Jury is perverse and manifestly unreasonable before 
the High Court can set it aside, hut as the 
Jury arc Judges of fact, before their A’erdict 
is set aside, it must be established tliat the con¬ 
clusion come to hy them does not follow from the 
evidence recorded in the case. IVI. In re Irula 
Sadayan, 16 Cr. L. J. 440 72 

_S. 405 67 I 

- S.409 —Managing Director of Bank 

borrowing monpy in his oivn name—Subsequent 
transfer of liability to Bank, rchefher amounts to 
criminal breach of trust—Adequacy of -notne. 

The accused, the Managing Director of the Hindustan 
Bank, executed in favour of the Amritsar Bank, four 
hundis for an aggregate sum of Us. 5,000 payable six 
mouths after date and after deducting the discounthe 
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receivedthe balance Rs. 4.772-11 and jrot it credited 
in bis tlouting account with the lliiuliistan Rank. 
Some months before due date the accused caused 
entries to bo made in the books of the Hindustan 
Bank bv which the liability for re-payment on the 
date of maturity of the haudi.s was transferred from 

himself to the Hindustan Bank: 

Held (1) that the prosecution had failed to prove 
that the accused was guilty of the offence of criminal 
breach of trust; 

(2) that the motive for the crime was under tlio 
circumstances of the case wholly inadeciuate; 

(3) that the evidence on the rec«)rd led to the 
inference that the loan was contracted initio for 
the Hindustan Bank for meeting immediate or 

nrospectivo demands. P Daulat U.vi r. Kmpkror, 

24 P W B. lylo Cr ; 102 P. L. H. HH.j; 10 Ck. L. J. 

54 ■ 

_SS. 409, 477 A —Debtor exccut 

ina hundi in favour of Hank—Managing Director 
paging off hi» oivn debt in discounting hundi, whether 
anwiints to criminal misaiyproprialion—Fahijication 

of document. , 

A debtor of the Hindustan Bank executed in its 

avour certain hundis for Rs. 30,000 payable after six 
months. The Bank being in need of ready money the 
Managing Director, the accused in the ca»e, asked the 
Co-operative Bank to discount the/i uadis. But the Bank 
refused to do so unless the Director cleared his own 
account with it. In order to secure ready money the 
accused brought fonvurd his own son, who put in an 
application for a loan from the Hindustan Bank for the 
exact amount of the accused’s debt to the Co-operative 
Bank. The accused sanctioned the loan ns agent on 
the security of his own moneys in the Immls of the 
Hindustan Bank and then cleared his debit balance 
with the Co-operative Bank. This transaction formed 
the subject of the charges under sections 409 and 477A 
of the Penal Code: 

Held, (1) that the prosecution had failed to establish 
the charge of criminal misappropriation inasmuch as 
the accused, in his anxiety to secure ready money for 
his Bank, chose a method which could not be said to 
have injured it; 

(2) that the prosecution had failed to prove that 
the application of the accused’s son for loan and 
the accused’s order thereon of sanction were really 
ante-dated and the charge of falsification of documents 
could not, therefore, be sustained. P. Dai'LAT Rai 
e. Emperor, 25 P. W. R. 1915 Cr.; 164 P. L. R. 1915; 
16Cr. L. J.443 


[1916 


Penal Code— contd. 

on paper to that extent his remuneration account for 
Rs. 4,050, which he had actually drawn, to Rs. 1,050 
and thus deceiving the share-holders at their general 
meeting in the following March as to the real profits, 
induced them to declare a dividend of 6 percent, 
instead of some 3 per cent, which would othenvise 
have been the most possible: 

Held, (1) that the accused was gnilty under section 
409 of the Penal Code, becauso being entrusted with 
the ])roporty of the Bank, he dishonestly used and 
disposed of some of that property contrary to the 
Bank's Articles of Association causing the share¬ 
holders to declare a dividend larger than the profits 
warranted; 

(2) that both the Managing Director and the 
Manager of the Head Otlice wore guilty under section 
477A^of the Penal Code HS they had “falsified” the 
balance sheet of 1912 and the books of the Bank by 
showing as ju-ofits Rs. 3,000 which were not profits, 
the falsification being nontheless complete because 
they had first manufactured pro-notes, etc., in order 
to give to the falsified balance sheet and books an 
apjiearance of correctness; 

(3) that a Bank’s balance sheet is a paper or ^v^it^ng 

belonging to the Bank; and ^ 

(t) th:it the Director was guilty of “misfeasance 
“and breach of trust” and by inducing the share¬ 
holders to pav a dividend ])artly out of what was 
really cojiital he “misapplied” the Company’s money 
and, therefore, could be comjielled by the Court to 
contribute a reasonable sum by way of compensation. 
P, Daulat Rai v. Emperor, 23 P. W. R. 1915 Cr^ 
167 P. L. R. 19:5; IG Cr. L. J. 473 IO§ 

-s. 41 I 11 

-s. 415 65 


- SS. 409, 477A —Managing Di 

rector of Bank deceiving share-holders as to the real 
■profits —irrony/ul personal yaiu —Falsification of 
inlancc sheet —Balance sheet, whether a ‘^writing” 
within the nieaniny of the section—Compensation to 
share-holders —Compniiies Act (VI of 1882^, s. 214. 
Where the accused, the Managing Director of the 
Hindustan Bank, wishing the Bank to make a better 
show than the real facts of its working would warrant, 
in ordortomaintain theconfidence of the share-holders 
and the public and so to make possible a project for 
increasing largely the Bank’s capital, on the 17th 
December 1912 got his son to present a pro-note for 
Rs. 3,U00 to the Bank, treated this Rs. 3,000 as a 
pro. fun/o addition to the profits for 1912 by reducing 


SS. 420, 467 —Current 


cotn 

title to—Proceeds of cheating paid in satisfaction of 
debt—Right of creditors to retain money—Criminal 
Procedure Code (Art T of 1898), s. 517. 

Title to money which is current coin of tho realm 
passes by mere delivery to a person who receives it 
in satisfaction of a lawful debt due to liim. 

Where, therefore, during the Police investigation of 
a case under sections 420 and *167 of the Penal Code, 
it a]>])eared that the accused had delivered over a 
sum of Rs. 1,168 to his creclitors, this money being 
part of the proceeds of cheating, and the Police 
recovered it from the creditors: 

Held, that the creditors were entitled to the money 
and that it must be returned to them. P. Empebor 
r. Baij Nahi, 1 P, R. 1915 Cr.; 165 P. L. R. 1916; 16 
Cr. L. j. <60 92 

--s, 425 672 


-S. 430 —Intention to cause wrong¬ 
ful loss essential—Sessions Judge dismissing appeal 
on reasons given in a theft case — Irregularity. 

Where an accused is charged with an offence 
punishable under section 430, Indian Penal Code, his 
intention to cause wrongful loss is the essential 
element to l>e considered. 

Where tho Sessions Judge dismissed an appe®^ 
against a conviction under section 340 by referring to 
tho reason given in the judgment in a connected 
case, in which tho accused's conviction was upheld 
under section 379; 
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Penal Code —concM. 

Held, that the Sessions Jiulgo had acted irregularly 
in not taking into considoraton the intention 
requisite for constituting an offence under section 430. 
M> Indra Talavar v. Nakasimiia Rai’, 10 Cu. L. J. 

642 670 

- S.456 —Lurking house {respass — 

Criminal intent —Burden of proof. 

The accused wlio was a complete stranger was 
found inside the coin])lainunt’s house at 2 A. M. in the 
morning, having entered the house by a door which 
the complainant had taken care to secure at night. 
When arrested, the accused said that ho had gone 
inside the house in connection with an illegal intimacy 
with the complainant’s aunt, who was a widow: 

Held, that the accused was guilty under section 46G 
of the Penal Code. 

• Held, further, that as the intent with which he went 
irisido was a matter within the knowledge of the 
accused, the buixien of proving that his intention 
was an honest intention lay on him. A Mulla v. 
Emperor, 13 A. L. J. 625; 37 A 395; G Cr. L. J. 435 

. 67 

- S. 467 92 

■-S,477A 75,105 

' — — -■ ■■ S« 500 —Defamatory statement — 

Publication of libel. 

, The accused made certain defamator}' statements 
against a Government Official in her petition to the 
Lieutenant-Governor, and on inquiry she repeated 
the same statements before two Magistrates on 
different occasions: 

Held, that the statements made before the two 
Magistrates were the publication of the original 
defamatory statements made in the memorial to the 
Lieutenant-Governor and the accused was guilty 
of three separate publications of the libel. A. Jai 
Debi Kuar V. Emperor, 13 A. L. J. 681; 16 Cb. L. J. 

4^>2 322 

-- 504 109 

Per Sion rules— Civil Service Regulations, 

: Articles 458,464, interpretation of—Officer removed 
from Governmeiit service, whether entitled to pen¬ 
sion under Article 458 262 

Fenslons Act (XXIII cf 1871), ss. 4, 

. t-—AssiyT.ment of Goiernment revenue'—Declaration 
— Potcer of Civil Court — Jurisdiction. 

A Civil Court is precluded from making any 
declaration that would in any way directly or 
indirectly affect the liability of Government to pay a 
grant of Government revenue to any person. A. 
Secretary op State r. Jwahir Lal, 13 A. L. J. 460; 
37 A. 338 146 

Fern anent lease, grant of, by shebait— 
Legal necessity—Limitation Act fAr o/1877), Sc/i.//, 
Art. 134, scope oj— Limitation Act (IX. of 1908^, 
s. 30, applicability of—Usufmetuary mortgage by 

shebait, e^cct of. 

The grant of a permanent lease without legal 
necessity is in excess of the powers of the shebait 
who gi'ants the lease. 

Article 134 of tlio second Schedule to the Limitation 
Act of 1877 only applies to the purchase of an 
absolute interest and not to the grant of a permanent 
lease. 


Permanent lease— conoui. 

In the Limitation Act IX of 1908 the word 
“transferred” was deliberately inserted in place of 
the word ‘‘))urchased”, in view of the decisions on 
the meaning of the word “purchased” in Article 134, 
Schedule II, of the Inmitalion Act of 1877. 

The grant of a permanent lease at a eonsideiiiblo 
annual rent is a tnuisfor for valuable con.'sideration. 

Section 30 of the Limitation Act, 1^08, only ajjplies 
whore there is a period of limitation “])rescribed,” 
botli by the Act ctf 1877 and the Ac" of HI08. Whore 
(ho plaintiff cannot bring his ease under section 
30 the suit is barred by limitation under Article 134 
of the first Sehedule to the Liinitatioji Act of 1908, 
In a nsufructna>y mortgage of a dchutftir pro- 
])orty in favour of the Raja of I’aeliete the vuliility of 
the mortgage n as not tpiostioncd; 

Held, that it was not opini to the shebait to deter¬ 
mine, without the Raja’s consent, the lease to the 
defoinhtiits, the heindit of which liad been expressly 
assigned by the shehail to the Uajn in tlie usufnic- 
tuary mortgage to him, and the recei])t of rent by 
the Raja after the institution of the suit proved tho 
existence of the lease at least in the mind of the Raja. 
C. Ramkshwar Mai-ia v. Jiu Thakuk, 19 C. W. X. 

10H2 337 

Perpetuities, mle against. See Thax.sfkii op 
Pkopkrtv Act, s. 14. 

Plaint, once admittcil, wliethcr can bo rejected 
subsequently 410 

■ --, valid jireseiitation of—Limitation Act 

(IX of 1908), s. 4—Officer autliorized to receive 
])lnints absent from liead-tjuarters—Court, whctlicr 
closed- Madras Civil Rules of Practice, r. 14, np- 

])licubility of 449 

Plead ingfS Adverse possession and teminey 
together pleaded—Inconsistent 666 

—— ■ , amendment of 223 

•— Eniud, coercion, misrei)rcsentation ami 
undue influence shonhl be separately and specitically 
pleaded—General allegations insufficient 639 

■ Inconsistent with title alleged iji com¬ 
plaint, if allowed 865 

- Pica not raised in lower Courts, if al¬ 
lowed in further appeal 761 

FosS0S8lOn, constructive, if ap})lies to wrong¬ 
doer I 56 

-— , recovery of, suit for — Purchaser's duty 

to inquire — Civil Procedure Code (Act P of 1908), s. 
6(>, sco})e and meaniiiy of —Rcnanii purchases — 
Benamidar’s position and title Heal oicner's powers. 
It is bad law to hold that though a purchaser is 
not bound to inquire whether his vendor is the 
benaynidar for another man, he is bound to ascertain 
whether or not he is the benamidor of a wojuan. 

Section 66 of the Civil Procedure Code is clearly 
aimed at benaini purchases at execution-sales. 

A real purchaser cannot base u suit against his 
benamidar on the fact of possession. 

The clear intention of section 66 of t.ie Code is t 
stop tejiami purchases by making it impossible fo 
the real owner to question the benamidar's title. C, 
Hanuman Persad Tuakur V. Jadunanuan Thakur 

78 
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_ -——j recovery of, suit for—Civd Procedure 

Code {Act V of i908;, 0. IX, rr. 8 and 9, scope of 

_ PoTiner dismissal oj suit, when bar to future suit. 

^Yhore the dismissal of a s\iit takes place under 

the provisions of section 102 of the old Code (Order 

IX rule 8, of the new Code), the plaintiffs are 

precluded under Order IX, rule 9, (section 103 of 

the old Code) from brin«ring a fresh suit on the same 

cause of action. C- Kalyan Singh r. Ram 

Singh ^ 

_, suit for—Party interested in the 

equity of redemption not made party in suit on 
mortgage, o/ - Decree to be conditional on jxiy. 

ment of mortgage-money. 

■\Vhere, in a suit for recovery of possession by the 
plaintiffs, it appeared that they, being interested in 
the equity of redemption in the property, were 
omitted from the previous suit whereby the defend¬ 
ants enforced their mortgage: 

Held, that the defendants were not entitled to so 
omit the plaintiffs but that the plaintiffs could not 
get a decree for possession without any provision 
as to payment of what may be due under the mort- 
g^ge to the defendant.*. C» Mohesh Chandra 
Mukuerjee V. TJmesh Chandra Ghosad 7^2 

--, suit for, by pcison purchasing from 

otic who had no right to sell — Judgment-debtor, right 
of, to remain in possession until legaHy o icted. 

A person in possession of laud is entitled to retain 
possession of it until some one who can show that 
he has a good title sues him and gets a decree. 

A judgment-debtor whose land has been sold in 
execution can continue in possession of it until 
removed by due process of law in execution of the 
decree Li B« Mocng Te v. SIoung Oh, 8 Bur. L. 
T. 127 894 


Pl*actiCC —Cifniinal proceedings—Application for 
special leave to appeal—Staying execution of .-en- 
tenre of death — Jurisdiction. 

As the Judicial Committee of the Privy Council is 
not a Court of Criminal Appeal, the tendering of 
advice to His Majesty as to the exercise of his 
prerogative of pardon is a matter for the Executive 
Government and is outside the province of the 
Judicial Committee. 

Their Lordships were, therefore, unable to make 
any order on an application to stay execution of a 
sentence of death wliile an appeal to the Board Avas 
pending. The Executive Government, if notified, 
would, said their Lordships, no doubt, give due 
weight to the fact that such an appeal was pending, 
and consider the circumstances, but the Board 
would express no opinion as to Avhether the sentence 
ought to be suspended. P C. Bal Mokund r. Em¬ 
peror, 19 C. W. N. 674; 17 M. L. T. 441; 21 C. L. J. 
622; 17 Bom. L. R. 487; 2 L. W. (502; 16 Cr. L. J. 494 

334 

— — - Duty of lower Court to follow decision of 

High Court 617 

— Order by a Judge—Successor of Judge, if 
bound by that order. 

An order made by a Judge is binding on his 
successor till set aside iu due course of law. Ca 

Jfohunf Goi’AL Das v. Rameswar Singh, 2i C. L. J. 

o7l 966 

— Subordinate Court, duty of, to follow 

rulings of its Superior Court 709 


Pre-ennptlon —Findiny of fact on evidence— 
Saharanpur District ^Language of wajib-ul-arz— . 
Secon ’ appeal. 

The entries in a wajib-ul-arz are prhna facie to 
be regarded as referring to customs rather than 
to agreements. But this does not preclude the Court 
from taking into consideration; when considering 
the evidence as a whole, the language which is used 
in the wajib-ul-arz along with other evidence. If 
on a consideration of the entire evidence the Court 
is not satisfied that a custom exists, the finding is 
a finding of fact and the High Court cannot interfere 
in second appeal. 

The High Court has never decided that a custom of 
pre-cmj)tif)n cannot exist in the Saharanpur District 
or that the wajib-ul-araiz in Saharanpur are not 
evid»'nce of a custom. A. Barq Mal v. TansukH 
lUi, 13 A. L. j. 717 1001 

--Limitation—Starting point of pre¬ 
scribed period —Land in possession of vendee at date 
of sale—Mutation of names 146 

— - Muhammadan Law — Demand—When 

second demand unnecessary—Sale in lieu of dowel'- 
debt — Con side ra tion. 

Where at the time when the sale came to the 
knowledge of the pre-omptor, the vendee as well 
as the witnesses were present, and the pre-emptor 
at once claimed his right of pre-emption invoking 
the witnesses: 

Held, that it was not necessary under Muhammadan 
Law for the pre-emptor to make the second demand. 

A right of pre-emption arises under the Muham¬ 
madan LaAv oven Avhere property is transferred by a 
husband to his wife in consider-tion of dower-debt. 
Ai J/'tsammaf Nathu i’. SiiADi, 13 A. L. J. 714 495 

- Recorded co-sharer, meaning of. 

Where a person has been a recorded co-sharer in 
possession of a propertyby virtue of a sale-deed and no 
steps have been taken for three years to set aside the 
sale, or to oust him from possession, he must be regarded 
as a co-sharer for the purposes of a pre-emption suit. 
A. Mhnxa Lal r. Ram Gulam Singh 549 

Right given by Wajib-ul-axz on 
I'ehan, simple mortgage, whether rehan. 

Where a clause in the }yajib-ul-arz of 1875 gave 
a right of pre-emption iu the case of “rehan 
(mortgage): 

Held, that the right could not be exercised if the 
transacion was a simple mortgage as defined in the 
Transfer of Property Act of 1882. A MARRAM 
Khan i\ Sakhawat Khan 554 

— — Right of pre-emption mentioned in 
Wajib-ul-arz —Xo incidents given—Muhammadan 
La ic. 

Where a wajib-ul-arz provided that a right of pre¬ 
emption existed among tho owners of the klvalsa sepa¬ 
rately and among tho owners of the milafc separately 
but gave no incidents of the custom of pre-emption: 

Held, that the right was co-oxtensive with that 
given by the Muhammadan Law. A. Zamir Ahm^ 
V. Abdul Razzak, 13 A. L. J. 704; 37 A. 472 993 

-« suit for, maintainability of — Vendor's 

title—Whole property yiot pre-empted, effect of. 

A pre-emptor is not entitled in a pre-emption suit to 
put tho vendor on proof of his title to tho pro¬ 
perty which he purports to sell. Tho principlo 
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Pre-emption —couclcl. 

of pre-emption is substitution. A pre-omptor is 
bound to take the title which the vendee wus ready 
to take. 

A suit for pre-emption is not maintainable 
where tlie pre-emptor does not seek to pre-empt 
the entire property. A* Saiiodra liiBi r. IjAGEsnui 
Singh, 13 A. L. J. 711 1000 

-- -Wajib-ul-urz, conslnictivu of — liitjhts 

inter se— Preferential claim. 

The u'ajih-iiUarz of 1833 of a village recorded the 
mere fact that the co-sharers had a right of prc-cmj)- 
tion. 

The ivajib-iil-araiz of 1860 and 1869 recorded that 
a near co-sharer had a riglit of pre-emption, after 
him the co-sharer in the same t/tefc and after lum the 
co-sharers in other thoks : 

HeW, that the co-sharer in the same Owk as the 
vendor bad a preferential claim as against the vendee 
who was a co-sharer inn different thok. Am Audh 
Bihari Pande V. Jadubans .Misir 485 

“ " " Wajib-ul-arz—Kiy/its inter se—Coa- 

fitntcti'on—Kk-jaddi co-s/mrer— Preferential right. 
Where a ivajih-uUarz provided: “Tlic right 
of purchase of the price, uldch a stranger 
may give, shall bo prior in favour of tiie 
ek-jaddi co-sharer, after tliat with tlio co-sharers in 
the mahal, after they refuse the property may be sold 
to a stranger”: 

Held, that the ek-jaddi co-sharer had a })referential 
claim over a co-sharer in a the mahal. Ai Munna 
Lal t'. Kalika Bakhsh Singh 425 

— ---Wajib-ul-arz— Partition after pre- 

paration of Wajib-ul-arz— Co^sharer in one malial, 
whether can prC’empt property in another mahal. 

A wajib-uUarz gave right of pre-emption first 
to own brothers and nephews, and then to cousins 
who were co-sharers, tlien to co-sharers in tlic 
jKifti and then to co-sharers in the village. At 
the time the toajib~ul^arz was prepared the village 
was not partitioned into several mahals, but subse¬ 
quently it was so partitioned. A co-sharer inone mahal 
sued to pre-empt property in another mahal where 
he Avas not a co-sharer: 

Held, that he )iad no right to pre-empt. A» 
Kuayali Ram v. Kali Charan, 13 A. L. J. 712 

1000 

— -- decree—reader applying to 

withdraw money, whether estopped from appealing — 
Appeal, 

In a pre-emption suit decree was passed 
in favour of the plaintiff. Tlie plaintiff deposited 
the money to be paid to the vendee in Court. 
The vendee applied to AvithdraAV the money so 
deposited but did not, as a matter of fact, AvithdraAv 
it; 

Held, that by making the application to Avith- 
draw, the A'cndee did not lose his right to appeal. 
Am Khelaavan Koeri r. Abdul Rahim, 13 A. L. J. 

677 452 

Preliminary decree, suit, if continued tni 

final decree after passing of—Suit by executors on 
mortgage in favour of estate of deceased testator— 
Death of executors—Riglit of AvidoAvs to bo brought 
on record as legal representatives of deceased 
testator—Application under 0. XXII, r. 3--0rdor, 
whether appealable 142 


1089 

4 


Pl^CSCI^Iption—Right to ply boat-Crown grant 
—Ferry 692 

Presidency Banks Act (XI of 1876), 

S. 37 I y scope of—Third parties cannot take ad- 
raufage — Directors, whether agents or trusft^es- -Se^ 
curitg to Cover future advances, whether void — Pro¬ 
vision merely directory. 

Section 37 of tlio Presidency Banks Act Xlof IS76, 
nnist be regsirded as containing instructions for the 
guidance and g»)vernanco of tin* Directors and as 
defining the jiowers exercisable by tln*m. If the 
Directors of a Presidency Bank act in disregard 
of those power.s they render them.selves liable 
to tbe Blink for any loss that it may 
sustain l»y unantliorised acts. The section 
does n»j( enable ilhid parties, with Avhom 
contracts have been entered into, to deny their 
liability to the Bank if the Bank chouses to act 
upon the contract of its Directors. The action of 
tho Directors und».'r such ciri-iimstances will not be 
malum prohibitum. 

Tho Directors are not identical with the Bank. 
They till a double character, (1) ns agents of 
the Bank, (2) as trustees for shareholders of tho 
jaiwtr committed to them. Whatever may be tho 
extent of liability inter sc betwemi the Directors 
and tho Hank or tho trustee and cestui que trust, 
it does not affect transactions Avith outsiders so as 
to enable the latter to claim exemption from tho 
performance of their obligations. 


The action of the Directors in taking the security 
to coA-er fiiruro advances, although it may be in 
excess of their powers, is not void ah initio. It is 
opim to the Bank to have accepted such contract, 
If a prohibition is in the interest of tho sliare- 
holders and is based on considerations of jmblic 
policy it must be reganled as inaluin prohibitum. 

Under the Presidency Banks Act it is not the 
Bank that is jirohibited from taking security in 
regard to future advances in the shape of immove¬ 
able property, but only the Directors. Section 37 
only contains instructions to the Directors as to hoAv 
they should manage the business of banking. 

It is well settled that Avhere there are ]»ruvisions in 
an Act Avhieh are only directory and not mandatory, 
any disregard of those provisions Avill not make the 
tr.insaclion void altogether. Section 37 is only direc¬ 
tory • of tho powers of the Directors. IV1« Xagak 
Damouar V GuDLiAtAK Rama Rao, 2S M, U. j. 441; 17 
M. L. T. 326; (1915 M. W. N. 316 I 92 


Presidency Small Cause Courts 
EAct(XVof 1882), s. 19 (s) 908 

Presidency Towns Insolvency Act 

(III of 1909)- Enirustmcnl of sovereigns and 
gold to jeweller — Conversion—Insolvency of jeweller 
^Relationship between parties constituted by trans¬ 
action, nature of—Person entrusting, whether entitled 
to preferential payment or to rank pari passu with 
general body of creditors—Trust property, following 
of—Tracing and quasi-c/m/‘{/c, doctrines of, if appli¬ 
cable. 


Where a jcAvellcr, Avho Avas enlrmted by tlie 
claimant Avith sovereigns and gold to be made into 
a jcAvel for him converted the same into cash and 
subsequently became bankrupt and after the Official 
Assignee took charge, of his estate, t)ie onmer of 
tho sovereigns and gold put forward a claim that lio 
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Presidency Towns Insolvency Act 

—concld. 


•was entitled to a preferential treatment and to get 
out of the estate the full value of the sovereigns 
and gold entrusted by him to the bankrupt: 

Held, that the transaction between the 
claimant and the jeweller amonnted to n bailment 
and the jeweller became, in consequence, a trustee 
for the claimajit in respect of the sovereigns and gold 
entrusted to him. 

Held, further, that inasmuch as there was no 
e\'idence that the sovereigns and gold formed a 
portion of the estate taken possession of by the 
Official Assignee and as there was nothing to identify 
the same, the claimant was not entitled to the benefit 
of the doctrines of tracing and c/itfu«i-charge at\d, 
therefore, to any preferential payment, but was only 
entitled to rank pari passu with other creditors of the 
insolvent. IVl. Mclrazzu Lakshmi r. 0^'KiciAr. 
Assigneb, 2 L. W. 312: 17 M. L. T. 247; (1915) M. W. 
N. 262; 28 'SL L. J. -403 37 

-SS. 52, S3—Sale by 

insolvent of stock-in-trade a few days before his 
insolvency—Possession of goods with insolvent — Sale, 
validity of—Fraudulent and void transaction. 

Where the goods sold by an insolvent prior to his 
insolvency are allowed to remain in the shops 
of the insolvent, until the date of Ijis insolvency, 
they arc “in the possession, order and 
disposition” of the insolvent within the meaning 
of section 52 of the Presidency Towns 
Insolvency Act. 

Where the sale by aii insolvent is to a thick 
friend of his, only a few days before his insolvency 
and consideration for the sale consists of moneys 
borrowed both by the insolvent and the vendee from 
a third person, the transaction must be looked upon 
with great suspicion, and where the goods sold 
are not removed from the insolvent's premises 
till the date of the insolvency, the sale must be 
deemed to be fraudulent and void under section 56 of 
the Presidency Towns Insolvency Act. The fact that 
there were other salos by the insolvent prior to the 
insolvency is immaterial. 

Quxre. —Where the sale by an insolvent is for a 
sum already due to the vendee, whether the wndeo 
could rank as a secured creditor? [«• Ahmed Ally 
AND Co. V. Official Assignee of Madras 947 

-s. 56 947 

~ ~ ^ S« 56 ~ IVndce in good 

faith, when not-Sale, validity of—Official Assignee. 

Where a sale was made for a price appreciably 
lower than the real value of the property and the 
vendee was actuated by the intention to get a much 
larger benefit for himself than he was fairly entitled 
to as a diligent creditor and where lie conspired with 
the vendor to assist the vendor to defraud or delay 
other creditors: 


Hrid, that the vendee was not a vendee in got 
faith -within the meaning of section .56 of tl 
Presidency Towns Insolvency Act; 

that the sale was void as against the Officii 
Assignee. IVl, Official Assignee v. Banoy Abdu 
Sahib, (1915) M. W. N. 332 20 


Press Act (I Of 1910), SS. 4 (I), Expl. 

II, 20 —Particular passages, whether to he specified 
in notice — Evidence — Proof—Other articles in paper, 
odmissihility of^Oisaffectlon to he excited must be 
agnin.^t Indian Government — Releva7icy of disaffec¬ 
tion excited against other authorities. 

The particular passage objected to in an article 
need not he specified in a notice issued under 
section 4 (l) of the Indian Press Act, 1910. 

Explanation IT to section 4 of the Act docs not 
apply to a case where the gravamen of the charge 
made by Government against the article is not so 
much that it contains ‘comments’ on the acts of the 
authorities, as tliat it consists of an account of certain 
events so inaccurate, so misleading and so unfair 
to those authorities as to be likely, apart from 
all ‘comments’, to excite the feelings mentioned in 
the notice. 

Other articles from other issues of the paper 
containing the article in question are admissible 
for the purpose specified in section 20 of the Act 
alone, i. e., ‘in aid of the ])roof of the nature or 
tendency’of the said article. 

The liatred and contempt and disaffection 
likely to be excited must be shown to be against 
the Indian Government,and not against the Canadian 
authorities or the Governor of Hong Kong, is true in 
a sense, but where the article couiplaiiicd of in gi'dng 
an account of the voyage and adventures of the 
“Koinagata Maru” and of the Budge Budge riot, 
aimed at literary effect and worked up to a climax 
bv narrating the alleged oppressive conduct of 
Canada ami Hong Kong and distinctly Icaring the 
impression of a massacre by the Police in India of a 
number of unarmed and helpless man, the 
inaccurate and unfair statement of that conduct 
becomes relevant. P. Amar Singh v. Emperor, 15 
P. R. 1915 Cb.; 16 Ck. L. J. 555; 33 P. W. R. 

Presumption See Agra Tenancy Act, a. 201; 
Burmese Buddhist Law. 

— - - Divorced woman remains unma^^ 

until proved to bo married • 


■ - - - . ■ Encroachment of land by tenant 

2lo 

.... — - - — Inheritance—Burden of proof J 

-Jungle and uncultivated 

owner of ® ^ 

- ■ — -Land under water for certain 

—Possession during such period 270 

■ Open ■village sites—Title of Gove^- 

51 

-Possession by illegal order, offect^^ 

' ■ '■ Possession by tenant of parti land 

for tying cattle and other agricultural 

-Submerged lands, possession of 


ment 


156 

-Tanks in rillages, ownership in 

Entry in papers on basis of possession—Evidence 
of permission to mak® tanks—Burden of proof I I 

-Tenant goes away on pilgrimage 

Cousin cultivates and manages holding— Tenant 
does not return—Presumption of death—Co-shanng 
explained — Co-sharing possible, though 
absent Jn? 

---Will not produced oVt 



Vol. XXIX] 


GENERAL INDEX. 


Primogeniture, law of—Oudh taUiqa 651 

Principal and ag'ent —Joint property of 

brothers—Some brothers taking management of pro. 
perty—Relation created — Managers, duty of — Govern¬ 
ment Revenue, payment of, ij for upkeep of estate, 

I 

Whei'C by njri*oeinout two of the five brothers 
agreed to take over the managemeut of their joint 
property for a period of live years for the improve, 
ment and upkeep of the estate: 

HeM, that the relationship of principal and agent 
created by the agreement must not bo overlcoked 
and that the managers are under a legal duty to 
exercise reasonable caro and diligence in tho 
management of the estate. 

A payment on account of the Government revenue 
of an estate is a paj’ment for the upkeep of tho 
estate. Ambica Charan Das v. Uakixatii Das 

905 

■ Kabuliat hypothecating proj^rty for 

defalcatt07i executed by agent—Dismissal of ugcnt — 
Re-appointment, defalcation after—Limitation Act 
{IX of 1908), Sch. /, Art. 89, applicability of. 

In a suit for accounts by the principal against his 
agent, a kabuliat was executed in 1305 B. S. by an agent 
in favour of his principal to tho effect that certain 
immoveable property hypothecated therein would be 
answerable for an)’ defalcation made by the agent 
or any damages suffered by the jiriucipal 
through his negligence. The agent was dismissed in 
1306 but he was re-appointed in 1307: 

Held, that his position in 1307 was not governed by 
the kabuliat of 1305 but tliat by tho ordinary rules 
applicable between the principal and the agent, and 
that Article 89, Schedule I, of the Limitation Act, 
applied to the suit. Ci Behari Lal Boy v . Kara 
Kcmar Dutta, 21 C. L. J. 4o8 748 

'■■Receipt of money after termination 
of agency—Money had and received 986 

- — Suit for accounts—Agreement — Im¬ 
moveable property, hypothecation of—Transfer to ivife 
— Re-transfer—Agent manager of properties—No de¬ 
mand—Suit within three years—Limitation Act (IX 
oj 1908), Sch. I, Art. 89— Principal, right of. 

Whore an agency was created on the 24th May 
1896, for the management of a certain immoveable 
property, and in 1897 the principal transferred tho 
property to his wife and two years later the wife re. 
transferred it to her husband, but the agent, 
continued to manage it as if no transfer 
had been effected and the agency w'as finally 
terminated in 1910, and the present suit was com. 
menced on the 22nd March 1911 for accounts in 
respect of the years 1306 to 1317: 

Held, that Article 89, Schedule I, of tho Limitation 
Act, was applicable to the suit and that in the absence 
of any demand and refusal during the continuance 
of tho agency as the suit was instituted within three 
years from the date of the termination of the agency, 
the plaintiff was entitled to tho accounts claimed. 
Cl SUEES KANTA BaNEKJEE, V. NaWAB ALI SlKUAB, 

21G. L. J. 462 848 

Privy Council appeal. See Civil Pbo. 
CEDURE Code, 1908, s. 110; Leave to appeal to 
PRITT Council. 



Probate ^Partial revocation, when allowable—Co- 
executor appropriating large portion of sale-proceeds 
of property—Liquidation of testator's debts—Probate 
and Administration Act (V of 1881), s. 50. 

The fact that a co-executor approjiriated as legatee 
the whole or major portion of tho sale-procoods of a 
part of the estate before liquidating tho testator’s 
debts as provided in tho Will is not’ suHiciont to a 
j)artial revocation of tho Probate as regards one of 
the executor.s, whore the remaining assets far exceed 
tho liabilities ami jjarticularly whore none of tho 
creditors has come forward to object to tho acts of 
the said co-executor. P, Isuwak Singh v. Haekishen 
Lal, 84 P. W. K. 1915; 179 P. L. R. 1915 754 

Probate and Administration Act 
(V of 1881), s. 4 139 

-S. 50 754 


-- S. 50— Procedure 

Code (Act r of 1908), .>!.<. 114, 151— Inherent power of 
Court to set asideordcr made under Probate and Admi¬ 
nistration .lot - Procedure — Notice—Person interested 
in estate <f deceased —Zemindar, right o}. 

An order granting Letters of Administration to a 
particMilar person should not bo cancelled without 
giving liim notice. 

It is open to a Di.striet Judge to ro-consider an 
order granting Letters of Administration, whether 
under the ))rovisions of section 114 or under tho 
inherent powers of tho Court recognized by section 
151 of the Co«le of Civil Procedure, apart altogether 
from the provisions of section 50 of the Probate and 
Administration Act itself. 

A Court ought never to grant Letters of Adminis¬ 
tration to the estate of a deceased person without 
having good primn facie evidence tliat the ajiplicant 
has such an interest in the estate of the deceased as 
would entitle him to a grant of Letters of Adminis- 
tration. A person who satisfies the Court that ho is 
tho heir or one of tho heirs of tho deceased, has 
such an interest. A creditor also has an interest. A- 

PAR.MA c. N'ek Ram, 13 A. L. J. 441; 37 A. 380 I 33 


- I . 11 s, 58 —Application for 

Letters of Administration ^vithWill arinexed—Heirs 
in existence—Goeennaeut, whether has locus standi 
to oppose grant—Confidential proceedings, legality of. 
An application for Letters of Administration with 
the Will annexed was filed before the District 
Delegate and upon an objection being made by a 
third party, the case was sent up to the District 
Judge and taken up as a contested case. In 
the meantime tho Chairman of tho local Munici¬ 
pality made a report to the Sub-Divisional Officer 
that the Will was forged, whereupon the latter 
took some “ confidential ” proceedings and sent the 
record to the Collector asking him to oppose tho 
grant of tho Probate, who did so on behalf of Govern¬ 
ment : 


Held, (1) that the “confidential” proceedings of 
the Sub-Divisional Officer were not in accordance 
with law; 

(2) that at the inception of the proceedings the 
Government had a locus standi in the matter 
bub that as soon as it appeared that there w’ere 
“ heirs ” in existence, the Government ought to have 
retired. C. Rama Nath Cuakravabti v. Collector 
OF Khulna 682 

$« 92 1 39 


092 


INDIAN CASES. 


[1915 


Probate and Administration Act— 

conckl. 

_S »S2—Provision in Will 

that juajoritij of exvcuiors should act—Contract hy 
some executors, ichether binds estate. 

Section 92 of the Probate and Letters of Adminis- 
tration Act has no application, where a Will overrides 
it and provides that it is only the opinion of the 
majority of the exeentoys appointed under it that 
should bind the estate. 

A contract, in such a case, entered into by some of 
the executors only without reference to the other.s 
will not, therefore, bind the estate of a deceased 
testator. IVl. Eka Dodda liASAPi*A v. Kama Reddi, 

505 

Procedure. See Civil Procedure Code, 
0. IX, r. 8. 

■-Execution sale - Occupancy hohling 

not saleable—Sale held before application of f)bjec. 
tion heard—Irregularity—Proper procedure 5 1 6 

Ex jiarte decree, setting aside of— 


Application made after five years - Jurisdiction— 

Revision 975 

-Mistake or oversight in procedure 


17 

-Civil Procedure Code (Act V of 1908), 

(). XXT, r. oS—Mortgage»decrce - Attachment of 
property—Claims, investigation of 941 

Mortgage-deed not attested by two 


- ___ — _ 

witnesses—Invalidity of mortgage—Pleas raised in 
course of trial but not in pleadings—Court, diitv of 

991 

Order under section 140, Criminal 


Procedm-e Code, without taking evidence, if final 

66 

.-- ■■■■_ Partition, suit for—Collection of rent 

by one of defendants subsequent to suit—Account 

905 

...Special procedure, when overrides 

general procedure 73 

-Summons case tried together with 

warrant case—Procedure to be followed—Warrant 
case dismissed during trial—Summons case pro¬ 
ceeded with—Right of accused to re-call and cross- 
examine prosecution witnesses—Right to re-call 

and cross-examine—Right refused-Prejudice_ 

Burden of proof 668 

Proceedings) rcAuval of, after death of com. 
plainaut 3 q 

Process-servei-, right of, to enter nny house 

^•ithout ponmssiou 109 

Professional CthicS-Co„„...r( appe„riny in 

a cause Piopnety of his giving evideytee 

yiough it is no douht desirnble that Counsel ought 

not to appear 1,1 a case where it is probable that his 

evidence would be mnterial. there is no intlevibie 
rnle that hia eindence ought not to he taken, if at any 
stage of the suit, it becomes necessary to do so To 
lay down snel, a hard and fast rule would often 
defeat the ends of justice. IVI. Lodd Govianoss . 
Rukmani Bhai, 17 M. L. T. 382 i. 

Promissory note, maker of. liability of- 
Continuing security — Indorsements, effect of— 
Fraud, person liable for em-tt ot— 


i. make e,fairies „/ 

A person buying a promissory note mLt know 


Promissory note— conoid. 

that ho is buying a mere claim and must make 
enquiries before buving. P. Kishen Sarup v. Tara 
Cn.vND, 70 P. W. R.‘ 1915; 150 P. L. R. 1915 887 

— — — - -- ■ ■ suit on—Amount claimed not 

found to have been actually advanced — Suit, if to he 
decreed for atnount found. 

In a suit for recovery of the sum of Rs. 40 alleged 
to have been advanced on a hand-note with interest, 
the Judge found that the sura of Rs. 30, and 
not Rs. 4<), was really advanced by the plaintiff to 
the defendant, but dismissed the suit on the ground 
that the plaintifT had failed to prove the advance of 
Rs. 40 claimed: 

Held, that judgment ought to have been entered 
in favour of the plaintiff for the amount found to 
have been actually advanced. C. Benode Behari 
Patra V. Jaxki Kalwar 468 

Proprietary title, question of—issue not de. 
cided—Api>eal, whether lies to District Judge —Onus 
on UTon^ party—Finding based on no evidence — 
lievision, grounds for. 

Where an issue which affected the claim to pro- 
priotar}* right under section 158 was decided neither 
by the Assistant Collector norhy the Commissioner: 

Held, that no appeal lay in the ease to the District 
Judge. 

The mistaken view that the burden of proof is on 
the defendant to shoiv that the land should not be 
resumed and a finding arrived at without any eW- 
donee to support it constitute a gross and palpable 
error of law in justifying interference in revision. 
U« P. B. R, Narain Das v. Mir Khan 61 

Provincial Insolvency Act (III of 

IS07), s. 4 (b) — Collusive suit—Subsequent 
u'ithdraival- -Act of insolvency. 

A collusive suit and subsequent withdrawal from 
or compromising of the same, with the express object 
of putting another party in possession of immoveable 
property, amounts to a transfer of property by an 
insolvent within the meaning of clause (6) of section 
4 of the Provincial Insolvency Act, i907. A. 
Puran Nath r. Atwargir, 1.3 A. L. J. 434 217 

-—-— s. 15 ( D) scope of— 

Petition presented hy the debtor—Disjnissal on the 
ground of had faith — Material irregularity. 

The coneluding portion of sub-section (1) of section 
15 of the Provincial Insolvency Act of 1907 refers only 
to cases in which the application has been made by 
the creditor and is opposed by the debtor. 

M here, therefore, an insolvency petition presented 
hy a debtor was dismissed under section 15 (1) of 
the Act, on the ground that the petitioner had been 
guilty of bad faith in having given undue preference 
to some of his creditors over others: 

Held, that the District Judge acted with material- 
irregularity in the exercise of his jurisdiction in dis¬ 
missing the petition upon that ground. P* Rattan 
Malik v. Tirath Ram, 28 P. R. j915 561 

-- 16(2) b) 30 

- -SS. 20, 22~Sale held 

hy Receiver—Conditions of sale changed just hefoie 
^^l^—Application to Court by creditor to set aside 
sale —Poirer of Court to set aside sale —‘Person ny* 
grieved,* meaning of. 
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Provincial Insolvency Act— contd. 

All Official Receiver, in whom the property 
of an insolvent vested under an order of 
adjudication, issued a pi'oclamatiun for sale of 
certain properties, subject to two mortgages subsist¬ 
ing thereon. On the date fixed for the sale lie 
varied the sale proclamation by noting that the pro¬ 
perties would be sold free of the mortgages, and 
sold the properties accordingly. The respondent, a 
creditor of the insolvent, put in an application to the 
District Court to set aside the sale, on the ground tliat 
the action of the Receiver in varying the sale proclam¬ 
ation was irregular and that by reason of the irregu¬ 
larity the properties had fetched n very low price: 

Held, that the Court had jurisdiction to set aside 
the sale inasmuch as under section 22 of the Provin- 
oial Insolvency Act it had an unfettered discre- 
tion to set aside any order passed by an Official 
Receiver. 

Though a Court does not ordinarily interfere 
with an order passed by a Receiver in the exercise 
of his discretion, it will do so where proper reasons 
are shown that the action of the Receiver was 
irregular and has prejudiced the interests of the 
creditors. 

Any person who is entitled to demand a decision of 
the Court in respect of the property of an insolvent 
and w'ould be damnified if the decision goes against 
him, is a person aggrieved within the moaning of 
section 22 of the Insolvency Act. WI. Thikuvknkata 
Chariar v. Thangayi Ammal, 17 M. L. T. 432 294 

-S. 22 294 

, ■■ —.1 ■— - S* 3 1 —Secured creditor, 

meaning of—Agreement appointing creditor sole agent 
for sale of debtor’s goods — Salc-proceeds to he paid to 
creditor. 

Where an agreement was entered into between a 
debtor and his creditor whereby the latter was 
appointed the solo agent for the sale of all books 
already published or thereafter to be published by 
the debtor with a condition that the sale-proceeds, 
after deducting the commission, was to bo credited 
towards the discharge of the debt: 

Held, that the creditor was entitled to be regarded 

as a secured creditor. 

Secured creditor means a person holding a mort¬ 
gage, charge, or lien upon property of the debtor or 
any pai't thereof as security for the debt duo to 
him from the debtor. A. Allahabad Trading and 
Bankino Corporation v . Ghulam Muhammad, 13 A. 
L. J. 621j 37 A. 383 263 

— S« 34 —Property attached 

hut not sold before adjudication, effect of—Receiver, 
powers of. 

Section 34 of the Provincial Insolvency Act was 
intended to put creditors of an insolvent, who liave 
not actually attached the property before the date of 
the order of adjudication in at least as good a position 
as creditors of the insolvent who, but for his insol¬ 
vency, would have been entitled to claim a rateable 
distribution of the assets received on an execution 
sale. 

A creditor instituted a suit against his debtor and 
attached his property before judgment. Subsequent* 
ly the debtor was adjudicated insolvent, 
^fter the order of adjudication, the creditor who 


Provincial Insolvency Act —oontd. 

had attached the property jiroceedod to sell tho 
property in execution of his decree. Tlio Receiver 
objected and claimed the jn-operty for the gcnonil 
body of creditors: 

Held, that tho property not having been sold 
before adjudication was still tho jiropertv of lua 
insolvents ami as such was available to the general 
body of creditors. A. Kashi Nath K.vxiiijva Lai 
Shakma, 13 A. h. J. 700; 37 A. 452 yyQ 

S* 36 —Burden of proo/ 
—Transferee to prove good faith and valuable con. 
sideration. 

Section 36 of the Provincial Insolvency Act lays 
the onus upon tho tmnsferee to prove that the 
transfer made hy an insolvent was made in good 
faith and for valuable consideration. C. Nilmoni 
Chowdiu-ri V. Basanta Kum.vb Bankrjkk, 19 C \V 
N. 865 8 4 4 

' S* 37 (I), scope of—. 

Transfer of property or any interest therein—Prefer, 
enee, Jruudulent—Burden of proof—Dominant vieiu 
—Proper test—Disposition, voluntary—Debtor’s state 
of mind— Good faith no protection to credilor. 

Before a transfer by a debtor of anv inriu-ost in liis 
projierty is avoided under section' 37 (1) of the 
Provincial Insolvency Act, four conditions must he 
fulfilled, namely ./ir.vt, the debtor must, at the date* 
of the transaction, bo unable to pay from his own 
money his debts as tlioy fall due; secondly, the 
transaction must be in favour of a creditor or of 
some person in trust for a creditor; thirdly, the 
debtor must have acted with tlic view of giving 
such creditor a preference over hi.s other creditors- 
andthe debtor must be adjudged an insol-' 
vent on an insolvency petition presented within 
three months after the date of the transaction sought 
o be impeached. 

Where an act is impeached as a fraudulent prefer- 
ence, the onus of jiroof lies on the Itoceivcr, even if 
the debtor was insolvent at tho time of tlio payment 
and knew himself to be so. 

In tho determination of the question whether a 
person is able or unable to jmy his debts, as they 
become due, from liis own money, tJie fact that ho 
has money locked up which, at a later period, may 
be available for ihc payment of his debts, is 
immaterial. 

A particular transaction in favour of a creditor 
may be set aside as a fraudulent juefcrcnce only 
if it is proved that it was carried out with the 
substantial or dominant view of giving the creditor 
a preference over the other creditors. 

The proper test to ascertain the dominant view is 
the question, “was the act done voluntarily” ? 

A voluntary disposition is an act moving from tlie 
debtor spontaneously. 

The use of the word “preference” implies an act 
of free will, so that there can bo no preference 
where the act isthe result of pressure. 

In every case tho state of mind of the debtor is 
the paramount consideration. 

Under section 37 of tho Provincial Insolvency Act 
(which is substantially identical with section 48 of 
46.& 47 Viet. c. 52), good faith on the part 
of the creditor affords him no protection where 
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the intention of the debtor to give him a preferenco 
is established, altliough sub-section (2) of section 37 
protects a person who, in good faitli and for valuable 
consideration, has acquired a title through or under 
a creditor of the insolvent. C. Nripendro Xath r. 
Ash CTOS H Ghosh, 19C. L. J.lb7 

I 28 

_S. 42 —of od- 

judication, tvhen ami uhen not nlloned. 

An adiudication can be annulled only under section 
42 of the Provincial Insolvency Act when the con. 
ditions mentioned therein are fultilled. 

Court while annullitig an adjudication must 
find that the adjudication could not legally or 
properlv have been made on the facts as exist¬ 
in'^ at' the time of the adjudication. Subsequent 
mrsconduct on the part of a f)etitioner should not 
lead to annulment of the adjudication. 

An adjudication cannot be annulled because: 
fi) the petitioner coidd subsccpiently pay his debts 
in full out nfhis assets; 

(ii) apart of his property is subject to the 
Alienation of Land Act; 

(lii) the debtor since his adjudication has not been 
giving any produce of his lands to the Receiver, or 
{ii'J he has not made over all his assets to tho 
Receiver P Jam Khan v. Devi Ditta, 77 P. W. R. 
1915; 152 P. L. R. 1915 888 

_ _ 43 -^Rereiver'a report 

as to fraud of insolvent, ndmissibilitij of, in evidence. 

The report of a Receiver of an insolvent’s property 
to tho effect that tho insolvent had frauduhnitly 
transferred his property to his wife before declara- 
tiou of insolvency, is not admissible in evidence to 
convict the insolvent under section 43 of tlio InsoU 
vency Act. A Nand Kishoue v. Svraj Mal, 13 A. 
L. J. 642; 37 A. 429 998 

-Sch. II, art. 42 

247 

Provincial Small Cause Courts Act 
(IX cf 1887), S. 25 846 

- - — S« 2S — Jurisdiction — 

objection taken before lower Court—Iliyli Court, dis. 
cretion of, to interfere. 

A revision apjjlication based mainly on tho ground 
that tho Small Cause Court had no jurisdiction to 
try the suit, an objection which was never taken in 
the lower Court, has no merits and the High Court will 
not interfere. C. National Insurance and Ranking 
C o. V. Biswambar Chowohury 366 

-S. 37 —Small Cause suit 

—Transfer of case to regular side—Decision —Appeal, 
maintainability of. 

A suit of a Small Cause Court nature was 
filed before a Munsif, who had tho powers of a Small 
Cause Court Judge, and was registered as a Small 
Cause Court suit. Subsequently the Munsif was 
succeeded by an officer who had no Small Cause 
Court powers. The latter officer ordered the case to 
be transferred to tho regular side and tried it as 
a regular suit An appeal against his decision was 
dismissed on the ground that no appeal lav: 

Held, that an appeal did lie A. SarjV Pra.'sxd v. 
>Iauad*o Pande, 13 A. L. J. 639; 37 A. 450 ^9(3 


[1915 

Provincial Small Cause Courts Act 

—contd. 

-Sch. 11, art, 13— 

Suit by malgiizar to recover value of manure under 
- Wajib-ul-arz —Small Cause—Second appeal, if 
competent. 

Tho plaintiffs, mahjiizars of a certain mauza, sued 
to recover from tho defendant a sum of Rs. 34, 
on account of the wrongful removal of manure to 
which they set up title under a clause of tho Wajib^ 
til-arz, which ran as follows : — 

Tn this village the malguzar takes according to 
long custom the manure of those who liave no fields 
of their own: in return he shall allow them free graz¬ 
ing and ni.dav. 

Held, that a second appeal in this case was barred 
under section 102 of the Code of Civil Procedure, as 
tho suit was of a nature cognizable by a Court of 
Small Causes, because 

(a) it was one fDr damages consequent on the 
wrongful removal of manure to which the plaint¬ 
iffs were entitled, and not for delivery of that 
manure, or 

{h) even if the claim wore regarded as one for the 
manure itself as a ‘due’ within the meaning of that 
term as used in Article 13 of the second Schedule to 
the Provincial Small Cause Courts Act, 1887 
that ‘duo’ was not payable to the plaintiffs by 
reason of their interest in immoveable property. 

The dues contemplated by Article 13 are payments 
to which a person is entitled as representing his 
interest in certain immoveable property, and not 
because ho possesses some interest in immoveable 
property. N, Jairam v . Doma, 11 N. L R. 100 

815 

- Sch, IE, arts, 15, 

I G—Suit for recovery of balance of tnortgage-nioney, 
whether maintainable in Small Cause Court- 
Damages for breach of contract. 

A suit by a mortgagor for the recovery of tho 
balance of the mortgage-monoy not paid to him, 
being a suit for tho specific performance of so' 
much of an agreement as lias not already been 
performed, does not lie. 

Such a suit or a suit for tho rectification of 
the instrument is not cognizable by a Conrt of 
Small Causes. 

It is, however, open in such circumstances to the 
plaintiff to sue in the Small Cause Court for damages 
for breach of contract provided the damages are within 
the pecuniary jurisdiction of the Court. C Shaik 
Galim V. Saiurijan Bibi, 21 C. L. J. 532; 19 C. W. N. 
1332 621 

---art. 16 621 

-arts. 41, ^2-Dec.ree 

on mortgage—Payment by one co.morfyagor—Suit for 
contribution — Jurisdiction. 

A suit by one co-mortgagor against the other co- 
mortgagors for contribution in respect of money paid 
by him to discharge a decree obtained on their joint 
mortgage is not cognizable bv a Small Cause 
Court. A. Talaimand SiNcit r.’G obind Singh, 13 
A. L. J. G94 247 

-art. 42 —Suit for com- 

penaation —Jurisdiction. 

if and R mortgaged a property belonging to Xf 
for their onvji purposes. The mortgags'^e obtauie4 


INDIAN CASES. 


1090 


Vol. XXlX] 


GENERAL INDEX. 


Provincial Small Cause Courts 

Act —conoid. 

a docx'oo. if pnid off the decree to suvo his property 
and subsequently sued R alone to recover the 
monov: 

JTehi, that the suit was for eonipensntitm for an 
impudent wrong eonnnitted agjiinst if by M and It 
ami was cognizable by a Small Cause Court. 

ift?/d, further, that Jtf was not u necessary party 
to the suit, as each of the two executants of the 
mortgage was jointly and severally ri'sponsible to 
recompense the plaintiff. A. Haza IIvsain r. Hasan 
Jan, 13 A. L. J. 632 245 

Public hIg'llWdy, right of user of—Religions 
pi'oecssion, carrying of —Ciri'i right—Special (lamagcs 
if necessary to ntninfain nctloii—Injunction, grant of 
—Civil Procedure Code (Act V of 190S), 0. I, r. 8— 

Every citizen has an inherent right to conduct 
religious processions through the public streets. 
This natural riglit may bo restricted in the interests 
of public safety or its exercise may be limited, so that 
it may not infringe rights <.»f lu'operty possessed by 
others, and the burden lies upon those who claim to 
impose fetters u])on the exercise of such rights to 
establish the limitation. 

The right of every citizen to pass through public 
streets in procession is a civil right. 

Whore the suit is by a headman to declare the 
right of Ins community to pass through public 
streets in procession and where that right is denied, 
he can maintain a suit without alleging special 
damage to himself. 

An original defect in the ])Iaint can be cured by a 
subsequent order of amendment. 

Where an injury is of such a character that 
pecuniary compensation will not afford sufficient 
relief or whore it is necessary to avoid multiplicity 
of judicial proceedings, an injunction will be granted. 

In cases where an actual offence is threatened, 
it is not necessary that recourse must be had to the 
Criminal Courts before seeking redress in the Civil 
Courts. Mi Andi Moopan r. Muthuvirama Reddy, 
17 M. L. T. 453; 29 M. L. J. 91 248 

Punjab Alienation of Land Act (XIII 
of 1900), s. 3 751 

■ - — S.9 (2), (3)— Mortgage 

hy tffiy of conditional sale—Mortgagor denying exe¬ 
cution or pleading payment—Deputy Commissioner, 
whether can decide question of currency of mortgage. 

Where a holder of a mortgage by conditional sale 
applies direct to the Deputy Commissioner under 
section 9 (2) of the Punjab Land Alienation Act or 
where a mortgage by way of conditional sale is 
referred to a Deputy Commissioner by a Civil 
Court under section 9 (3) of the Punjab Laud Aliena¬ 
tion Act and the moi*tgagor on appearing before the 
Deputy Commissioner denies execution of the mort¬ 
gage or pleads payment of the mortgage-debt, the 
Deputy Commissioner must decline to exercise the 
power conferred on him by section 9 (2) of the Act. 
Pi Lakhmi Das r. Hayat, 2 P. R. 1910 Rev.; 3 P. 
W. R. 1915 Rev. 502 


41 (I) (a) ^^01 

S 41 (I) (c)— St'conti 


appeal—I imbiiii oj Jart—Suh.dantial error in pro- 
redurc—Court orerlooking nialerial evidence _ Con¬ 

sideration— Legal necessity, 

A fhuling ot fact arrived at by a lower Apjielliito Court 
can be assailed on second apiieal only where it appears 
that in pivin^ its decision the lower Appellate Court 
has not taken into consideration material evidenee on 
the record and other material circumstances eon 
Bocted with the case. 

In cases of old mortgage.^ where mortgagors Jiave 
had subseijuent opportunities of asserting want of 
consideration but expressly and impliedly ad 
mitted receijit of it in full, Courts will not expect 
mortgageoK to give the same precise proof of pav'. 
ment and ‘necessity’ as in cases in whicli the dans 
actions are of recent date, p, R.anzou 

Gayan, 114 P. L. 11. 1915 


of '9*4), s. 

(I) (C) QQI 

Punjab Government Tenants Art 

(IIS of l893)-Rc-yrunt of lapsed occupancy 
tenancy by Revenue Officer-Cieil Court, whether can 
infcijere. 

The Civil Courts have no jurisdiction to interfere with 
the arrangements made by the Kevemioauthorities in 
the matter of the re-grant of a lapsed oceupanev 
tenancy which is covered by the Government 'J’enants 

SiNuu V. ilusammnt 
Dayali, 38 P. n. 1915; 102 P. W. R. 1915 570 

Punjab Land Revenue Act (XVIl of 

I8b7), SS. I 15, I I 6—Wajib-ul-arz prohibit¬ 
ing partition o; shamilat, u/ict/irropcm/c* as n bar 
—Revenue Ofjicer, duty of, to decide. 

An entry in the Wajib-ul-arz prohihiting the par- 
tition of s/uiaii/a/ lamls does not neccssnrilv operato 
as a bar, it being the duty of the Revenue O/Kcer 
dealing with the partition to decide whether such a 
clause should prevail or not. 

Where the Wajib-nl-arz of a village was drawn 
up to suit a time when the land was valued only 
for its pasture, but the land had since boon broken up 
for cultivation ami there had hcon a considerable reduc 
tioii in tlie number of cattle kept by the community 
Held, that as the conditions had changed and a lai-f/o 
section of the community contested the iro;i6.«/ arz 
the Revenue Officer was justified in sanctioning 
partition. P, Lakui r. Do.st Moiiam.mad Khan l 
P. R. 1915 Rkv. 

-S, I 16 498 

Punjab municipal Act (XX of 1891), 

S. l95— Budding erected in contravention of sanc¬ 
tion—Notice to demolish building-injunction against 
Municipality—Right of Court to interfere. 

The plaintiff sued for an injunction against tho 
Mumcipnhty to restrain them from interfering with 
the chabiitra erected by the plaintiff. Tlie chabutra 
was admittedly constructed by the plaintiff in con- 
travention of tho sanction of tho Municipality Jt 
was argued for tho plaintiff that the building as 
erected was in point of fact more ad 
vantageous to tho public than would bo the 
building as sanctioned. The contention was dis- 
allowed and the suit was dismissed- 
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Punjab IVluiiicIpal Act— louoUI. 

Held, that no secoml appeal lay in the case and the 
Courts were not competent to entertain the conten¬ 
tion of the plaintiff. P. Hakji Mat. i\ Ml’NIcipal 
C oM.MiTTEF, Delhi, 107 1*. L. R. 1915; t)7 !*• ^ 

1915 766 

Punjab Pre-emption Act (II of 

I905)(5S« I0» 19 —Money depos^ifed in Court 
by plaintiff-pre~emptor, attachment of—Liability oj 
plaintiff to pay up deficiency. 

The plaintiff-pro-emptor deposited Rs. 400 in Comd 
under section 19 of the Punjab Pre-emption Act 
of 1905, but during the pendency of the suit Rs. 29“ 
were, without the knowled^je of the parties to the 
suit, withdrawn under an attucliment at the 
instance of a person who had a decree ajrainst the 
plaintiff. The suit being decreed in favour of the 
plaintiff, he paid in the balance of the price ftx<>d over 
and above Rs. 400, but was ordered to pay Rs. 297 
more before getting possessiim: 

Held, that under section 10 of the Act the money 
deposited by the plaintiff could not be attached, 
but os he had presumably benetited by Rs. 297 
being paid over to one of his creditors, he was in 
equity bound to make good the deficiency. P* P\nna 
Lal V. Natha Singh, 27 P. R. 1915 364 

-S. 19 354 

--- — Si 22 (2,1) proviso, up- 

plicability of. 

The proviso to sub-section (2) of section 22 of Act 
II of 1W5 is not upplicublo to a case, in which the 
price does not consist mainly of a debt greatly 
exceeding in amount the market-value of the 
property. P. F.vteh Chaxd r. Ganha Mal, 72 P. 
L. R. 1915; 94 P. W. R 1915 | 50 

Punjab Tenancy Act (XVI Of 1887), 

SS 77, 100 —Punjab Teuctney {.-imendment) Act 
(III of 1912,)— Jurisdiction of Civil aiul Revenue 
Courts —Panahi tenant, riyht of, to establish occupancy 
right. 

Act III of 1912 does not set up any bur to action 
under section 100 of the Tenancy Act. 

A panahi tenant (protected for a term of years) 
is not debarred from establishing occupancy rights 
under the Tenancy Act, 1886. P. Wadhawa v. 
Musammat Hassi, 111 P. L. R. 1915; 64 P. W R 
1915 778 

-s. 100 778 

Punjab Tenancy (Amendment) Act 

(III of 1912) 778 

Railway —Goods consigned—Indemnity bond _Ri.cfc 

note form A—Goods, shoiiaye of—Liability of Rtiil. 
u-ay Company—Riy/tt of consignee. 

Whore the sender of goods through a Railwav 
Company signs “risk note form A”, ho indemnifies 
the Company and makes it free from all responsibility 
for the condition into which the goods may bo 
delivered to the consignee at destination and for any 
loss arising from the same. The consignee, however 
IS entitled to have the consignment weighed on the 
spot in the presence of some respectable servant 
of the Railway Company and it is the dutv of 
the Railway servants responsible for the delivery of 
the goods to offer reasonable faciUties for this 


Railway— conoid. 

operation. If the Railway servants do not allow the 
consignee to have the goods weighed at the time of 
delivery and thus let them remain lying in the Rail¬ 
way go-down to the detriment of the consignee, the 
Company is liable in damages. 

A risk note in form A is simply an indemnity 
bond by the sender for the benefit of the Company, 
It cannot in itself affect the rights • of the consignee 
who is entitled to receive the consignment as ordered 
by him and to claim compensation in the event of 
the consignment suffering loss or damage. A, 
Rohilkhani) and Kumaun Railway Co. v. Ismail 
Khan, 13 A. L. J.417 207 

Railways Act (IX of 1890), ss. 47 1 1) 

(f), 72 — It. (2) of rules framed under s. 47—“De- 
livery to be carried by Railivay’', meaning of—Com¬ 
mencement of Company's liability, whether depend¬ 
ent upon issue of receipt. 

A “delivery to lie carried by Railway” means 
something more than a mere depositing of goods on 
the Railway premises; it means some sort of accept¬ 
ance by the Railway, a taking as well as a giving. 

The commencement of the liability of a Railway 
Company for goods delivered to be carried under 
section 72 is in no way dependent upon the fact of a 
receipt having been granted and must be determined 
on the evidence in the case quite independently of 
rule 2 under section 47, sub-section (1), clause if), 
B< RAM.tCHANDRA NatHA I’. GREAT INDIAN PENIN¬ 
SULA Railway, 17 Rom. L. H. 496; 39 B. 485 545 

-s. 72 545 

Rateable distribution. See Civil Pro. 
CEDURE Code, s. 73. 

Receiver, appointment of — Grounds—Poverty or 
insolvency, if grounds—Civil Court, jurisdiction of, to 
interfere in Mayisterial proceedings under s. 145, 
Criminal Procedure Code—Management or malversa¬ 
tion—Discretion of lower Court—Appellate Court, 
power of, to interfere. 

A Civil Court has jurisdiction to come to a 
different couclusiou from that of a Magistrate under 
section 145, Criminal Procedure Code, but it has no 
right to sit in judgment over the finding of fact 
arrived at by the Magistrate, by a review of the 
evidence produced before the latter. 

Poverty or insolvency of the defendant is no 
ground for the appointment of a Receiver unless 
there be in addition some danger to the estate. 

Where no specific acts of mismanagement or 
malversation are proved against a defendant in posseff- 
sion, the Courts must be very slow to displace a 
party rightfully in possession by the appointment of 
a Receiver. 

Where prima facie the title to the property in 
dispute is in him \vho is in possession of the pro¬ 
perty, his possession cannot be displaced by the 
appoiiitnient of u Receiver pending a suit before a 
Court. 

As a rule, an Appellate Court will not interfere 
with the discretion of the lower Court ordering the 
appointment of a Receiver; but where the lower 
Court has based its order on a wrong view of the 
facts, it is the duty of the Appellate Court to interfere 
and set it right. M. Sivaji Raja Sahib r. Ais- 
WARIYANANDAJI Sahib, 29 M. L. J. 209; 18 M. L. T. 
155 ’ 485 
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Receiver— oonow. 

- —— t appointment of—Partnership, dissolu* 

tiou of—Purpose 684 

■ - 1 order providing for appointment of— 

Appeal 504 

Recorded co-sharer. Set? Agua Tknaxcy 
Act, 8.201. 

Rectification Of sale-deed, sre rat.k- 

hrei). 

Redemption. See Aoua tenancy Act, s. 15R; 
Mortgage. 

Reference, See criminal PRocKncRK Coue, 
s. 439. 

Regristration —J?ecetp< containiiuj ugreeuient to 
accept renUdeedf trhother conipiihorily regisitrable. 

A document which, besides being a receipt for money 
paid, contains an agreement to accept a rent-deed is 
an agreement to lease and is inadmissible in evidence 
without registration. IVI, Sreekisan Pitty i'. Kota 
Namalwarayya 246 

Reg'istration Act (XVI of 1908)—Dec? 

in possession of mediators—One of the parlies cnpnhlc 
of presenting it for registration —Ot/ie »'when 
liable. 

Wliere a document is in the possession of 
mediators and could have been obtained and present¬ 
ed for registration by one of the parties, ho cannot 
hold the other party liable unless the non registra¬ 
tion was not duo to any default on his p-irt IVI, 
Ponnusawmy Mudaliar V. Mctiiusawmy Mcoaliar 

585 

-S, 17 (2) (I)—Ctu7 Pro¬ 
cedure Code (Act Vof\908),O.XXlII,r. 8—Com. 
pro?/iise of suit —Razinama, if requires registration — 
Evidence, admissibility of razinama in. 

A rarmoHirt presented to a Court sotting forth the 
terms on which the parties had come to terms does not 
require regip^'ation and is as such admissible in 
evidence. P ^[usammat Jeo r, Jaimal Singh, 90 
P.W. U. 1915 311 

Regristration law, fraud on—Rale by regis¬ 
tered instniment or by delivery of jmssession— 
Bond, whore to be registered—Intention to sell or 
mortgage, want of 413 

Regulation XI of 1825, s. 4 — By gradual, 

slow and imperceptible means—Burden of proofs 
Small villages—Small river—Large aecretions, if by 
f?radua/, slow and imperceptible means— Adverse pos. 
session—Land under water for certain period —Vis 
major— Posss.sion during such period — PresumptioJi. 
Where the question is of the manner in which land 
has been out away from one village and thrown up 
on the other side of the river, the burden of proof 
is on the party who claims the accretion to show that 
the accretion to his tenure has been of the nature 
contemplated by the law as laid down in Hegnla- 
tion XI of 1S26 and unless he can prove this 
satisfactorily, he cannot be said to have proved his 
title. 

Where the villages are small in area and their 
common boundary but short in length and where 
there is a small river, shallow and fordable, which at 
one season of the year is liable to sudden floods 
cutting away a portion from the small estates-, 


Regulation— (XI of I825)—conoid. 

JfcM, that under the olrcumstanoes the aeoref ions 
of a few per annum canhardlv be said to he 
by gradual, slo and imporcoptiblo moans ns con- 
toinp’nted by the Bcgulation. 

A person cannot l)e said to have acquired a title 
by proscription to a land which remains covered with 
the flood water of a river for a certain period every 
year, ns ho must bo deemed to have been dispossessed 
by vis major during the time of flood and as under 
law the possession during flood time is in the person 
who has title. A, Baldeo THAKtrK.\i v. Uora Nath 

278 

Religious procession, SccWbuc iiioh- 

tvay. 


Rent, suit fur —Kabuliut, construction of — hjnhancr, 
m^nt, no question of. 

Whore on the face of a document which was to 
have effect for three years, it appeared that the rent 
fixed was a certain anount but that the landlord 
allowed a certain amount to bo held in alieyanco for 
throe years, and for those three years, year by year 
a certain amount was to bo paid by the defendant 
according to the instalments mentioned, and whore 
the landlord sued for the arrears: 

Held, that what tlio plaintiff sued for was not 
enhancement, no more than if a landlord gave a 
receipt for half the rent for the first year, half the 
rent for the second year, and half the rent for the 
third Tear, and subsequently simd for tlie whole rent. 
C. Romesh Chandra Biswas v. Ghulam Nabi Fakir, 
19 C. W. N. 867 807 

Res Judicata. See Civil Procedure Code, 
1908, s. U. 

-Estoppel—Test—Burden of proof— 

Demise questioned—Original ownership and deriva¬ 
tive tenure admitted—Nature of proof required— 
Evidence Act (I of 1872), s. 90, presumption in, 
whether applicable to copies 386 

-Hindu widow, suit by, for main- 

tenance—Sub.soquent suit by her for residence in 
family house, whether barred 25 

- Suit for ejectment of tenant-^Previous 

suit for arrears of rent — Rclatio7ish!p of landlord and 
tenotit not found to e.xist. 

A mahnnt of a temple brought a suit for ejectment, 
on the ground that he was a. munjidar of the land in 
question and the defendant his tenant paying him a 
cash rent. Defendant alleged that he was the pujari 
and held the land as such and had never paid rent. 
In a previous suit betivcon the parties for arrears of 
rent, the Collector had decided that the relationship 
of landlord and tenant did not exist between the 
parties, as an agreement under which the defendant 
was alleged to have agreed to pay rent was not 
proved: 

Held, that the former decision operated as res 
judicata. U, P, B, R, Rahakuj Das v . Janki Das 

415 

-- ■ —--Suit for mesne profits of land—Bub- 

sequent suit for possession of the same land, if 
maintainable 939 

Re^tft utlon See Civil Procedure Code, D82, 
8. 683; Civil Procedure Code, 190h, t». 144. 

Resumption, See Aqra Tenancy Act, ss. .50, 
154, 154 (b). ’ 
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Re-trial—EuUaucemeut of sculouce, whether a 
lit »a*ound for orclorin" re-trial 65 

Reversioner, .Sec Ilixnu Law. 

- - f suit by 6 

Review- See Civil Prockdurk Cope, 1908, O. 
XLYII, R. 1. 

- - Final juJ^rr.crJ — Applicaficr. fer 7’eccpfion 

ojTieu- cvidrnce—Sufficient reason net shcun — Rejec¬ 
tion of application^ propriety of--Civil Procedure 
Code {Act V of ]90S)i y. 114, 0. XIJ'U, r. 1. 

Where an application for the reception of new 
evidence was made to a TTip;h Conrt in a case >\hich 
had lasted for over tliroo years after a linal jud^'^iiiont 
liad been made in the case by that Court and no 
sulheient reason was shown why the i>roposed now 
evidence was not timeonsly submitted, and the Hisrh 
Court rejected that application: 

Held, that the rejection of the application by tlic 
lli'rb Conrt was correct. P- c. Shivamnt.ai’PA 
lUsAPPA SlUNTUK r. Utn'Al'PA, 17 C. W. X. 702 7 17 

Revision, s..* Agha Tkxanc \ Act, s. 185; Civil 
Pitot n>i ur Coi.K, 19U8. s. 115: IJ. V. Lanp Kia tni i; 
Act, s. 185. 

- — ■Accidt'ntal slip—Krror, correction of— 

Jurisdiction 50 


-I if (lUoived where appeal lies—Revision 

application treated as appeal. 

Whore an appeal lies a roWsiou application will not 
bo entertained, but it may be treated as an appeal. 
U. P- B. R. SUNDAR Singh v. Sital Prasad 678 

-• Letters Patent (Madras , cl. 15—Crimi. 

nal trial—Appeal, if competent 96 

--f grounds for- Finding based on no 

evidence a i 


-Service of summons—Defendant not 

foiind—Summons sen-cd by being afhxed on <le- 
feiuhuit’s door, whether sufficient service 


Right of way, suit for establishment of — Limita¬ 
tion Act {IX of 1908), *•. 23, applicnhility of — Water¬ 
course and may distiiujuished, obstruction to - Con¬ 
tinuing nuisance. 

Tlio obstnictions which interfere with the how 
of water are in the nature of continuing nuisances, 
as to which the cause of action is renewed de die in 
diem so long os the obstructions causing such inter¬ 
ference are allowed to continue. 

There is no distinction between an obstruction to 
a water-course and one to a wav, and wrongful 

interference with a right of wav constitutes a 
nuisance. 

Obstructions to easements other tlian water-conrses 

maybe treated as continuing nuisances. C. Xazim 

VLLA r. Waziduli.a, 21 c. L. J. 640 


Risk note, Form A» Sec Kailway, 

Rules of Supreme tourt, O XLV 

rr- 5, 6, scope of—inherent power of Court * 
Sale. Sec Custom. 

- Consideration—Kobala containing recital of 

payment of consideration -Benami, onus of provina 
—pefendant in jJos^cKs.on—Presumption, whether 
arises—Admtsston of fint evidence. 

In a suit for possession on the basis of a sale-deed 


Sale—contd. 


the plaintiff (vendee) has to prove his title where the 
defendant (vendor) in possession pleads that he is 
only a bena?nidrtrhut ho shows a pri7na facie title by 
])roducing and proving his conveyance which contains 
a recital of receipt of the consideration. 

In such a case tlio onus is upon the defendant 
(vendor) to show tlie non-pa}Tiient of consideration. 

Where after the close of evidence on both sides, 
the plaintiff applied to the Court to bo allowed to 
adduce further evidence but the application having 
been disallowed, ho applied to -withdraw from the 
suit with liberty to bring a fresh suit but the order 
granting this latter application was sot aside on 
revision, and the plaintiff then applied for summons 
on certain persons to prove a certain part of his case, 
but the defendants objecting, the Court did not allow 
these persons to be produced, though present: 

Held, that umler the circumstances the plaintiff 
iiught to liavo been allowed to tender further 
evidence. C. lU’RGA Charan Chanora i'. Kiiorpa 
Company, Limited 696 


Execution against wrong representative—Pro* 
porty in hands of usufructuary mortgagee— 
Reversioner, suit by —Decree-holder purchaser, 
whether protected 6 


- Irregularity—Question relating to title or some 

interest in land—Civil Procedure Code, 1908, 
O. XXI, r 90 .‘=*08 

Mortgagee selling mortgaged land—Covenant to 
transfer another land if vendee dispossessed by e- 
demption—Statutory p}’ohibition of transfer of land 
— Vendee, right of—Damages—Punjab Alienation of 
Land Act {XUI of 1900), a. S—Contract Act [IX of 
1872), ss. 2, cl. {g), 65 

The defendant sold certain mortgaged lands to the 
plaintiff under the impression thatthe mortgagor would 
not redeem it, and covenanted that in the event of the 
plaintiff losing the plot by redemption at the instance 
of the mortgagor, he would transfer ':o the plaintiff 
an equal area out of his own proprietary holdings. 
The mortgagor sued for redemption and recovered 
possession of the land from the plaintiff. The plaint¬ 
iff sued the defendant for possession of an equal area 
and in the alternative for damages: 

Held, that the covenant to transfer other land in 
lieu of the mortgaged property did not amount to 
an alienation in prcpsenti, but constituted an ngreP' 
ment to transfer in future the property specified 
therein on the happening of a certain contingency. 

Held, further, that as the plaintiff was precluded 
by the Phnjab Alienation of Land Act since cominff 
into force from obtaining the land in suit in porsuanco 
of the contract, the agreement became void, hat 
that they were entitled to compensation. 
Fakira Mal V. Nabbu, 83 P. W. R. 19 6; 66 P. L. R- 
1916 751 

—, oral R-ceipt of earnest money — Out-atal-"<*t 
sale Incorrect entry of mortgage nmounf on ^ho 
pi-o^rty, effect of~Failure of prompt e.ee.cution and 
registration of sale-deed, effect of ■ Purchaser of P'’®' 
perty under registered deed with notice of 
sale, right of — Mortgage—Equity of r> dempti^t ^ * 
of- Purchaser, right of, to redeem. . 

Where a receipt of earnest money for the sole " 
equity of redemption of a house distinctly mentions*^* 
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Sale —coucld. 

Dut-nud-out sale as having boon effected, the mei-e 
fact that it goes on to say that a salo-deod will be 
drown np does not show that the sale contract is 
iuconplote, nor is an inoorroot entry of the amount 
of a moitgai?e ou that pi-oporty an indicat.on of tho 
incompleteness of the sale. 

Tho fact that such a I'eceipt is not promptly 
followed by the execution and registration of a 
formal sale-deed is not sutticient to warrant a 
finding that the intention of tho parties was that 
title should not pass until tho cousiderotion money 
had been paid in full. 

A subsequent purchaser of tho ecpiity of redomp- 
tiou of a mortgage under a registered deed, having 
notice of a prior oral sale of the same property, 
acquires no title and has no right to redeem the 
TOorttruee. P. Haudit Singh v. Behari Lal, 101 
P. W, R. 1915 305 

Sale-deed, rectification of 588 

Sanction. See Criminal Procedure Code, 
s. 195. 

Searcht Sec Penal Code, s. 323. 

Security bond executed in favour of Coui't— 
No transfer of interest—Document, whether creates 
charge or mortgage—Limitation Act (IX of 

s. 31 (2) 605 

Second AppeaU See aiteal. 


Settlement RecordSrconcid. 

Whore the rights and liabilities of the parties arc 
perfectly well defined and both tho jiartios havo 
acted in accordance therewith for a long time, it is 
unnecessary for tho oiirt to invent a legal expression 
by which the relationship existing between the parties 
should bo described. P* Milkhi Mai, r, Gulab 
Singh, 79 P. W. K. 1915; 154 P. L. K. 1915 893 

Sir Land* Sec Mortg.aue. 

- Co-sharcf's—Share of otic co-.f/mccr fold — 

No separation—Exproprictary right^Hh', c/inracfc>‘ 
of. 

S sold his share of 7 pies out of a .'j unuas and 9 pioM 
share in tho inahal to the plaintiff long ago, but S 
neither claimed exproprictary rights in the sir to tho 
extent of his 7 pies share out of the sir of the 5 annas 9 
pies co-sharers, nor was this portion of land separated 
from the rest. The plaintiff brought tho present suit 
for the ejectment of the tenant wlio claimed occu¬ 
pancy rights. The Courts below held that incon¬ 
sequence of this sale, tho land lost its character of 
sir to the extent of‘7 pies share and that tlie respond- 
cut who was tho tenant of the sir land held partly 
as occujiancy tenant and parti)' as sub-tenant and 
could not be ejected: 

Held, that liad tho portion of the land, correspond¬ 
ing to S’s share, been divided off, it would have 
ceased to be sir, but this not having been done, it still 
retained its character as sir. U. P* B. Rt Kamal* 
VD-DIN V. Kamz-vn Ai.i 64 


Service of summons— De/cmlant not found 
^Summons sei'ved being affixed on defendants 
door, whetJier sufficient service — Revision. 

In a suit for ejectment, the process-server, not 
meeting with tho defendant, affixed the summons ou 

his door: . 

Held, that this was not a good sernce, that it was 

the duty of the process-server to make reasonable 

endeavours and reasonable search for the defendant 

and that if tho defendant was merely temporarily 

absent from his house it should not havo been noted 

that he could not be found {vide rule 12, Boards 

Circular 2-ir. ... 

Held, further, that under the circumstances of this 

, case to hold the service on the defendant to be a 

sufficient service was gi'oss and palpable error ot law 

which caused substantial injustice and that this was 

aground foi interference in revision. U. P« B 

Lonhar Tiwari V. Jagtoo Tiwari OO** 

Settlement Rccoi ds and jamabnndis— 

Pretumption oj correctness-Gift of produce for 
charitable purposes—Impropriety of inventing techni¬ 
cal names—Malguzar. 

In the absence of satisfactory evidence to the 
contrary entries in the Settlement Records and tho 
annual jamabandis must be accepted as coweet. 

Where, therefore, the ancestors of the plaintiffs who 
were originally tho absolute owners of the land in 
dispute made a gift of half tho produce of tho land to 
the ancestors of tho defendants with the ^ 
charitably supplying them with means of hyelihood: 

Held, that tho plaintiffs having been in physical 
possession for a very long time and there emg n 

intention of transferring ownership or possession to 

tho defendants, tho latter had no right to possession 
of tho land. 


Slyeeba* Sce Muhammadan Law. 

Specific performance— Ohc contract al¬ 
leged and different contract proved — Damage.^. 

Where a plaintiff has alleged a contract of which 
ho seeks specific performance but fails to establish 
it tho Court will not make a decree for specific 
performance of a different contract. 

Whore there is a contract of which specific perfor¬ 
mance would not he decreed by tho Cour t of Equity 
the plaintiff is entitled, owing to tho wTongful 
repudiation of that contract by tlio dofeiidaiit, to 
treat tho contract itself as at an end and to recover 
damages for the loss of it, in addition to damages in 
respect of those breaches of it which may have been 

committed before repudiation. 

To make a decree for damages for the broacli of a 
contract which is not tho subject-matter of the liti- 
gation, would be to assume that there has been a 
breach of that contract which has never been 
attempted to be specifically enforced. 

The principle upon which the Court refuses 
specific performance of u contract not the subject- 
matter of the suit, is equally applicable to the claim 
for damages for breach of that contract. C. Nil- 
kanta Roy v. Lalit Mohan Banebjee, 19 0. W. N. 
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Specific Relief Act (l of 1877)* s. 9— 

Suit for possession based on possessory title—Defcnc 
- Defendant's right to set up title. 

A suit in ejectment on tho basis of possessory 
title is maintainable against any person who 
cannot show title in himself, apart altogether 
from the provisions of section 9 of tho Speciho 
Belief Act. Tlie difference is that in a suit under 
tho Specific Relief Act, the defendant will not bo 
allowed to plead or to prove title in himself; whereas 
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Specific Reiief Act —eoncUL 

in a suit upon possossorj title brouj^ht indcpondently 
of the provisions of the Specific Relief Act, or even 
after the period of limitation ]»roscril)ed for a suit 
under section 9 i»f that Act has expired, tliedefend¬ 
ant will be allowed to plead his title and to 
])rove it, if ho wants to do so. If he fails to do so, 
the plaintiff can get a decree, even though he has 
been able to prove nothing more than possession 
by himself of the property in suit up to the date of 
liis wrongful ejectment by the defendants. A» 
M.\khl)OOM Bakhsh Sh.\h c. Hashim Ai.i 210 

•- SS. 15, IS—Couti-act 

to sell whole house—Vendor iiosscssiikj only Itnlf 
s/ia rc — Si)€cific perform a n cc. 

The defendant No. 1 on behalf of himself and as 
agent of the defendant No. 2 agreed to sell a house, 
in which each of the two defendams had oue-half 
share, to the plaintiff. Defendant No. 1 had no 

authority to sell the half share of defendant No. 2. 
Tlio plaintiff sued for specific performance of the 
contract: 

Held, that the plaintiff was only entitled to a 
decree for specific performance for half the hou.s«- 
on condition of payitig the fidl pviec agreed upon for 
tho entire house. A. Maumcii Ali c. Yawah Bn., 
IH A. L. J. 7 e« 628 

-S. 16 628 

-- 26 (C) 449 

-s. 31 588 

-SS-38,41 804 

, S. 41 — Discretion — 

Minors mortgage, cancellation of, suit /or—Decree — 
onsideratiun paid, if to be allowed. 

The discretion conferred upon the Court by section 
41 of tho Specific Relief Act must be so interpreted 
and exercised as only to impose upon a plaintiff 
seeking relief by way of cancellation of an instrument 
such conditions as the law would impose uixm him 
if tho position of tho parties were reversed and 
he were the defendant in a suit brought to enforce 
the instrument according to its terms 

Where the plaintiff brought a suit For setting aside a 
mortgage-deedoTecuted bv him while ho was a minor 
ant his mother, who was his certificated guardian 
and a decree was passed conditional on his paving 
tho full consideration of the deed in suit: * * ^ 

'i '"*"?**’*^ contract was void the plaiut- 
n . n should have been decreed as brought. A 
Gaya Prasad u. Sarfaraz Ciiaudhri ” &T2 

iri:rT-? 53 

wij.v 4 ^ A • J ~ ^2— Fi'andulent deaTCm 

su t to „ct aside, when maintainahle—Con.^^cquential 

iml 7rr/‘' 

void win fraudulent and 

void will not he unless followed up by a prayer for 

consequential relief such as an injunction rShnng 

n ^11 ‘to deurec. ® 

a.nt"drut“u“„der "ordoTv^l^^Jf “f 

H.S“^£°tho ''tr' 

Ram,wai,h*n Chetxuk 132 


"tamp Act (II of 1899), s. 14 602 

' SS# 33, 35 —Instrument insufRcienthj 

gtompod, e.raminafion of, optional — 3tam})ed vistru. 
meat admittvil in evidence does not apttly to criminal 
proceedings—Penal Code (Act ALT 0 / I860;, s. 405 
—Breach of trust — Conversion, evidence of. 

Under section 33 of the Stamp Act it is optional 
to the Magistrate to examine or impound the instru¬ 
ment if it appears to be insufficiently stamped. 

But tho prohibition contained in the first part of 
section 35 that no instrument chargeable with duty 
shall bo admitted in evidence for any purpose or 
acted upon unless it be duly stamped, does not 
apply to proceedings in a Criminal Court. 

Wlioro it is proved that the two accused or either 
of them wore in fact entrusted with certain property 
as servants, and they set up a claim that it belongs 
to them, and refuse to return it, that in itself is 
evidence of conversion to justify a conviction under 
section 405, Indian Penal Code. C .Iagann'ATH 
Hahatgir i’ Deokixandan, 16 Cr. L. J. 543 671 


-- s# 35 

-;-Sch. I, Art, I 

entries, if required to he staniixd 
evidence. 


671 

-Account hook 
•Admissible in 


The account book entries are not liable to stamp 
duty and arc admissible in evidence for what they 
arc worth. L. B. Uamdaval v. Kumar Gangaduab 
Bogla 943 

Statute, construction of 325 

Stridhanam. See Hindu Law, 

Subrogration. See Moktcagk. 

-- - — # right of. Sec Transfer of Pro- 

terty Act, s. 53. 

Succession. SwAgra Tenancy Act, s. 22; 
Custom. 

Succession Act (X of I865>, s. 50- 

M ill —UaLVl ca.‘ec«ti’oji, what is. 

Where tho rospondeut applied for Probate of a 
M ill and it appeared that tho Will was wholly in tho 
handwriting of the deceased and bore his signatures 
on the various pages thereof, and alongside his signa¬ 
ture on tho top left-hand corner of the 1st pago 
were the signatures of four witnesses and on each 
of tho other three pages the signatures of two out of 
those four persons: 

Held, (1) that the signature of the testator on tho 
first page was the operative signature by which ho 
intended to make the document an effective one; 

(2) that the witnesses put their sig^natures animo 
nffesfandi and tho Will was properly executed by 
the deceased in the manner required by the Indiaa 
Succession Act. C Saditri Thakurain r. F- A. 
Sai.v, -9 C. W. N 1297 743 

Suit on a lost bond —Admission of execution —Plea of 
payment—hurden of proof. 

Where a suit was brought on a lost bond and the 

defendant admitted its execution but pleaded pay* 
ment: 

Held, that the question of loss of the document was 
not material and that it was for the defendant 
to prove payment. A. .Thandu Mal r. 

Singh. 18 A. L. J. 667; 37 A. 426 606 
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Suit— coiicUl. 

-to recover jiossessiou of trubl properties— 

Management of teinplo transferred under agree- 
mont—Ag’Tcniout found to bo void—Suit to re¬ 
cover possession—Suit to sot aside ngrconicnt, 
whether to be brought within tlireo years I 

Suits Valuation Act (VII of 1887), 

S> I I, rules wiwicr—JurisiiictioH of Court —Hnifcr 
’^Consent—Valuation of suit. 

The valuation of a suit, for a declaration that tho 
plaintiff is the owner of a certain land assessed wth 
land revenue for purposes of jurisdiction is governed 
by rules framed under the Suits Valuation Act, and 
tho plaintiff cannot fix an arbitrary valuation and 
make tho suit cognizable by a Court of a particular 
gi-adc. 

Neither waiver nor consent of parties can confer 
upon a Court juiisdiction to entertain a suit which is 
beyond its pecuniary limits. Tho fact that the de¬ 
fendant did not object to tho jurisdiction of the Court 
does not validate the proceedings. P. Ghulam 
Akbar Khan r. Musamniaf Bakhat Bibi, 116 P. h- 1^ 
1915 '9® 

SuintDOnS, service of, when complete 109 

Surety. See criminal Procldurk Cook, s. 122. 

—-, when liable 1 


qualifications of 


Survey records, admissibility in evidence ^ 

154 

Tenant yoes aivay on pilgrimayc—Cousin culti¬ 
vates and manages holdin^j—Tenant docs not return 
—-Presumption of death^Cosharing explained—Co¬ 
shaving possible, though tenant absent. 

An occupancy tenant went away on a pilgrimage 
after an*auging with his cousin for the cultivation of 
his holding and the payment of rent. During the ah- 

sencoof the tenant the cousin collected rout for the 

liortion hold in sub-tonaucy and cultivaicd the re¬ 
mainder of tho holding himself: 

Held, that these facts amounted to a sharing 
with the tenant though he was not present in the 
village), whoso death must bo presumed after a 
lapse of seven years from his leaving the village. 

Sharing does not necessarily imply cultivation by 
two or more jiersons. U# Pi B. R« Doki 
Lochan . 

_ Mortgagee—Rent-paying grove mortgaged— 

Suit for arrears of rent against mortgagoi Mort¬ 
gagee not made party—Ejectment of mortgagee. 

A rent-paying grove-holder mortgaged his grove 
with possession. After the mortgage the zenundar 
without impleading the mortgagee as a defendant, 
sued the mortgagor for arrears of rant, obtained a 
decree and ejected him for its non-payment. Ihen 
he sued to eject the mortgagee as a tenant trom year 
to year, tho mortgagor’s rights having been extra- 

iruished; , . 

Held, that the mortgage being with possession, 

the mortgagee was a necessary party to the suit for 

arrears of rent and that tho landlord could not 

eject him so long as he did not pay up the mortgage- 

money or so long os tho land retained the character 

of a grove. U. P. B- R. Risal Rai u. herAL Rai^ 

Theft, charge of—Identification doubtful -Yer- 

diet of Jury, when can be set aside 7^ 


Title. See Dbclabation op Titlr. 

— ■ Currant coin, title to- Proceeds of chenting 

paid in satisfaction of debt - Bight of i reditors to 
retain money 92 

— - f declaration of — Possession, recovery of — Mort. 
gage, if can he questioned against a bona fide pur. 
chaser for value ivithout notice — Estoppel — Limita¬ 
tion Act {IX of 1908), Sch. I, Art. 137, scope of. 

Those who have derived title sub.'-etjuent to a 

mortgage cannot bo permitted to iinjK'acli tho 
gouuinencss of that transaction to the doiiiment, of 
a toiin/de purclniscr, for value without notice from 
a purchaser in a Court sale. 

A h na fide trausforae for value from an ostensihlo 
owner is allowed to protect himself against a claim 
by the real owner. C. Ram Simnun Prosad r. 
Genoa Lal Kai 1 

■ Exchange of patfci and muchilikn, whether con- 
fers title 1 2 

-, proof of I 54 

Trade-mai'k, i»/n ngement of — Advertiscmenf— 

Publication of advertisements— Cause of action _ 

Jurisdiction. 

\ trade-mark can be infringed by means of 
advertisement. Tho cause of action foi sucJi infriiige- 
nicnt arises partly where tho advertisement is 
published and distributed. A. Kheshtkai’al yuAKMA 
t’. Panchan Singh Varma 987 

Transfer of case. Sec Criminal Procedure 
Code, s. 526. 

Transfer of acivit case—jHdgc'sc.ipression 

of opinion about 2)laintiff'$ jmper, u7ifu not ground 
for transfer—Conduct of plaintiff. 

An expression of opinion by a Judge as to the 
character of the jihtintiff or of his paper, is no ground 
for transfer when that expression of opinion was 
elicited by the conduct of tho plaintiff himself. IVl. 
Tanguturu Sriramulu, In re 29 

Transfer of Property Act (IV of 

1882), S. 6 (a)—Con/mc< Act {IX of 1872), ». 
23 —Agreement to sell by reversioner of an estate 
ichen it devolves upon him—Specific performance, if 
enforceable —Contract, validity of. 

A contract by an expectant reversionary heir to 
an estate to sell the same if and when it devolves 
upon him, is not specifically enforceable. The 
contract is prohibited by section 6 of the Transfer of 
Property Act and is also void under section 23 of 
the Contract Act. IVI. Kakaralaapudi Lakshmi 
Nabayana y Kandukuri Veera Sarabha, 17 M, L. 
T. 419;28M.L. J. 650 241 

“ ” Si 6 (a) —Transfer of 

spes sHcccssionis —Restraint upon alienation 549 

-^- SS. 6 (a), 43—Trans¬ 
feror representing himself to he an absolute owner 
when ho is not — Subsequent acquisition of title by 
inheritance - Transfer, validity of 439 

SS. 10, 1 2—Properly 


r - — - * 

given to widow for maintenance with no right to 
transfer —Condition, whether valid — Life-estate, whe¬ 
ther property — Maintenance, right of, transfer of. 

A life-interest is just as much property as an 
absolute interest and any condition absolutely 
restraining the transferee from disposing of that 
property is void. 
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Transfer of Property Act— coutd. 

Whore Iho \>laintiff and the dofendatit N»). 2 

came to an agreement in a former sviit that certain 
property should be "iven to the latter for her main¬ 
tenance but that she should not be able to alienate it: 

Held, that the restriction on the defendant No. 2’s 
right to alienate the j)roperty was contrary to sections 
10 and 12 of the Transfer of Pniperty Act and, 
therefore, void. 

A right to maintenance cannot be transferred 
under section 0 (d), Transfer of Property Act, 1882, 
but specified property given in lieu of maintenance 
can be transferred. C. Ram Cuandba v. Gopi Nath 

251 

-S. 12 251 

' " — - - — SS. 1 4i 54— Contract 

for sale of inDnoveahle property, n'hcthcr creates 
vested interest—Rule against perpetuities^Contract, 
whether enforceable against survivors of joint Ilindu 
family. 

Under section 54 of the Transfer of Proportv Act 
a contract for the sale of immoveable property 
does not by itself create any interest in the property. 
It does not ran with the land and is not binding upon 
a purchaser without notice. 

Nor does such a contract fall within the scope of 
section 14 of the Transfer of Property Act, but it 
is enforceable against tho surviving members of .a 
joint undivided Hindu family. M# Raja ok Kak- 
VETNAGAR V. Velayud.v Reddi, 18 M. L. T. 83 435 

-S. 43 439 

~ ■ Si 53— Assignments in 

fraud of creditors—Part payment ofcoi^sidcrationfor 
u previous niortgaye—Right of subrogation, whether 
exists, 

The fact that an assignment is set aside as being 
ono in fraud of creditors under section 53, Transfer 
of Property Act, does not prevent the Court from 
declaring a charge upon the property assigned to the 
extent of the payment made by the assignee towards 
the redemption of a j)ronous mortgao-e. 

In tho absence of any confiicting equities the mere 
fact that the consideration for the previous mortgage 
has not been paid in full docs not prevent? the asoignee 
from claiming tho right. lYl. Ummachakutti c 
Ummerkutti Haji 083 

. ^ "■ S* 53— ilortgage executed 

tn order to defeat creditors if void—Consideration 

paid in part—Suit to enforce mortgage security _ 

Lien. 

Section 53 of the Transfer of Property Act does 

not render a transaction void, but it is only voidable 

at the option of any person defrauded, defeated or 
delayed thereby. 

In order to bring a case within tho scope of section 
63 fraudulcut iutontion alone is not enough there 
must also be ondcnco to show that there were other 
creditors at the time of the transaction who 
were intended to be defrauded or defeated* 

A mortgage can bo enforced for so much of the 
consideration as is proved to have been paid by the 
mortgagee to tho mortgagor. 

Where the defendant No. 1 executed a mortgage of 
two properties, a parcel of land and a hut on another 
parcel, in favour of the plaintiff and tho defendant No 
2, a croiUtor of the defendant No. 1, obtained a money-* 
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Transferor Property Act— coutd. 

decree against him nnd in execution thereof pur- 
chased tlio hut; in a suit to enforce the mortgage 
seenritv: 

Held, (!) that defendant No, 2 as pm’chaser of tho 
equity of redemption in tho hut alone was in no way 
interested in tho first parcel of land which belonged 
to tho mortgagor and could not, therefore, object to 
the sale of that parcel by the mortgagee, 

(2) that it being plain from the orders in the 
execution proceedings, wherein defendant No. 2 
became tho purcliaser, that he acquired the liut 
subject to the lien of the plaintiff, lie could get relief 
only on condition that he satisfied that lien. Ca 
Krishna Ku.mar Nancy v. Joy Krishna Nandv 690 

I I — - Sa S3— Jiighf of simple 

mortgagee to bring suit under s. 53 of Transfer of 
Property Act to declare an alienation void—Creditor 
—Decree for sale of mortgaged property—Personal 
remedy if barred—Limitation Act (IX of 1908), 8ch. 
/, Arts. 120, 91, 95— Civil Procedure Code (Act V of 
1908), O. XXXir, r. 14. 

A simple mortgagee who has obtained a decree for 
sale and whose riglit to a personal decree is not barred, 
is u “creditor" within the meaning of section 53 of 
the Transfer of Pr(*p(u ty Act and can bring a suit to 
set aside an alienation made in fraud of creditors. 

To such a suit Article 120' and not Article 91 or 
95 of Schedule I of the Limitation Act, 1908, applies. 
Ma Authikesavaloo Naicker v. Shah Abdulla, 2 
L. W. 479; (1915) M. W. N. 337 62 

- ■■ — Sa 53 —Subsequent irans^ 

ferec, definition of—Interest in property, existence of 
Fraudulent transfer—Anction^purchaser, whether 
subsequent transferee^ 

A person, who steps in by operation of law 
and not by any act of the owner, is not a subsequent 
transferee 5vitliin tho meaning of section 63 of the 
Ti*ansfer of Property Act. He is not a person 
having an interest in the ]»ropercy within tho 
meaning of tho section which refers to interest 
which exists at the time of tho transfer objected to. 

Where, therefore, P sold his interest in a certain 
land to plaintiff in 1906 and in execution of a money- 
decree passed against P, his rights in the pro¬ 
perty were sold at a Court sale on 22nd January 
1909 to the defendant, and on the defendant being 
placed in possession of the property, the plaintiff sued 
to recover i)ossession under the sale-deed of i906: 

Held, that tho sale-deed a as not voidable at 
the option of the defendant inasmuch as he was not 
a transferee nor a person having interest in the 
property within the meaning of section 53 of the 
Transfer of Property Act. B. Vasudev Raohunath 
Oka V. Janarda.v Sadashiv Apte, 17 Rom. L. R. 522; 
39 B. 507 497 

--S. 54 435, 886 

^ --- S. 54 —Sale by registered 

instrument or by delivery of possession -Bondf 
where to be registered—Intention to sell or inorU 
g^e, want of—Registration law, fraud on. 

Per Sharfuddin, J .—Under section 64 of the 
Transfer of Property Act the sale of immoveable 
property of value less than Rs. 100 may be made 

either by a registered instrument or by delivery of 
tho properly. 
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Transfer of Property Act— ooutci. 


Transfer of Property Act— contci. 


A Registrar has no jiirisdiotion to register a 
bond where the pei*son giving the bond has no pro- 
perty in the district C« TJdit Narain u. Matih’RA 

TRAsad ^ ^ 415 

-s. 55 (I) (a) 394 


■ -- — S> 55 (2' — Knoxi'lodge of 

vendor's; defective title, whether bar to recovery of 
purchase-motiey. 

A vendee is entitled to roly on section 55 (2) of 
the Transfer of Property Act. His knowledge that 
the vendor’s title was defective will not preclude 
liim from suing for recovery of his purchaso-monoy 
if he is deprived of the property sold. (VI* VELiiAYAPPA 

Howtiien V. Bava Rowthen 747 

—-Si 55, sub-ser,(4i, 

cl tb)—Charge, tncaninj of Debt and security, 
if can he transfened. 

The charge mentioned in section 55, sub-section 
(4' clause (6) of the Transfer of Property Act, is 
not a personal right of the seller himself, and, 
therefore, can be transferred to an assignee. Tlio 
debt itself can bo ti-ansfeirod and also the security for 
it. C. SiiEO Nandan Lal v. Jainul Audin, 19 C. W. 
N 899 869 

1 : -S. 55 t6)(b) 886 


-- - SS. 589 lOOSecurity 

bond executed in favour of Court—Xo transfer of in- 
terest —Document, whether creates charge or mortgage 
—Limitation Act (IX of 1908), s. 31 (2). 

AVliero a security bond, after reciting an order of 
the Court made upon an application that the posses- 
sion of certain immoveable property should not bo 
delivered over to the plaintiff, stated that wo have, 
for a sum not exceeding Rs. 300, made the properties 

mentioned below security”: 

Held, (1) that the document did not transfer an 
interest in the property nor was there any existing or 
future debt or an engagement which might givo riso 
to a pecuniary liability within the meaning of section 
58 of tho Transfer of Property Act; 

(2) that it merely created a charge and did not 
fall within section 31 of the Limitation 
KaVACHARIAR V. DoRASAMI PlLLAI 605 

_______S. 59 886 

__ . S, 59 — Mortgage-deed not 

attested by two witnesses—Invalidity of mortgage 
Pleas raised in course of trial hut not in pleaditigs— 

Court, duty of—Procedure. , . 

Where in tho course of the trial and not m tho 
pleadings a defendant raises the plea that tho mort- 
eaee is'’invalid because the signature of the mort¬ 
gagor was not attested by two witnesses as required 
by section 59 of the Transfer of Property Act, tho 
Court should not dismiss the suit for that reason. 
It is only upon a distinct and supplemental issue 
framed on the point and after giving ^th tho 
parties an opportunity to adduce fresh eydence on 
it tha> a Court should find for or against the mvah- 
dity of the documoiit for that reason. IVI, Ratna 
Naidu V. Aiyanachabiar 

S 76 C) — Mortgagor 

hound to pay Government revenue Reven^ faUu^ 
into arrears—Sale of property, whether liable, to be 
set aside, 

. H • • • ' 


Section 76 (c) of tho Transfer of Property Aot does 
not apply whore the dei'd of inortgugc' distinctly 
provides that tho Goveniiiiont i-evenuo shall be paid 
by tho mortgagor. 

Whore, theraforo, it was an expioss condition of a 
deed of mortgage that the (lovornmont revonuo need 
not bo ]mid by tho mortgagee and the j>ro])erty was 
put up to sale on account of the revenue falling 
into arrears, on n suit for redemption brought by 
the assignee of tho mortgagor; 

Held, that as the mortgagee was not bound by law 
to pay the revenue, the purchaser was not guilty of 
any fraud and the sale could not bo sot aside IVI. 
OopPATn Xaramparamhath Ki’Ttan V. Koyakutty 

344 

■ --S* 82 — Contribution — 

properties of two owners mortgaged to secure one debt 
—One owner and his property, release of, on payment 
of one-half of debt—Major portion of properly re¬ 
leased—LiahiUly of other mortgagor and rpmaining 
IHirtion of mortgaijed proiK'rty. 

Where properties of unequal value belonging to 
two owners wore mortgaged to secure a single debt 
and tho mortgagee, on receiving one-half of 
the mortgage amount from one of the mortgagors 
i-eleased his portion of the mortgaged properties, 
which were of higher value, and sought to realise tho 
balance of the mortgage amount from tlie remaining 
properties belonging to tho otlier mortgagor: 

Held, that ho was entitled to do so and that the 
suit properties were liable to bo sold for the wliolu of 
the balance ivinaining duo upon the mortgage and 
not only to contribute rateably towards tho mortgage- 
debt. 

Per Xapier, J.—A Court should not introduce such 
prorisions as the Legislature has not tliought lit 
to incorporate in Transfer of Property Act. IVI. 
Thuvoor Vexkata.subba Reddy v. Bagiammad, 2 L. 
W. 469; (1915) M. W. N. 339; 17 M. L T. 41); 29 M. 
L. J. 319 N 3 

-— - . —- SS. 82, lOI — Usufruc¬ 
tuary aiul simple mortgage in favour of same person 
—Mortgagee purchasing some of mortgaged property 
—Suit on simple mortgage—Liability of projxerty 
purchased to rateable contribution. 

The defendant No. 1 and another mortgaged certain 
properties to the plaintiff with possession. Later on 
defendants Nos. 1 and 2 executed a simple mortgage 
in respect of the same lands as well as a house and a 
house site in favour of the plaintiff. The plaintiff then 
purchased the lands, the sale-deed exjirossly stating 
that tho debt secured by the simple mortgage should 
stand. In a suit to enforce the mortgage security 
under the second mortgage: 

//e/d, ( 1 ) that the plaintiff took the lands subject 
to all the incidental liabilities which attached to 
them by reason of their haring been prcriously 
mortgaged under the simple mortgage and which 
were, therefore, liable to contribute to tho debt 
secured by it; 

(2) that the plaintiff’s liability to contribute out of 
the value of the lands purchased by him arose not 
by reason of his position of usufructuary mortgagee 
but by his purchase of the mortgagors’ equity of 
redemption. 
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Tr insfcr of Property Act— concid. 

//r/d, ' por 2fap»er, X. dissonting), tha*^ the plaintiff 
"'*^3 entitled to enforce his claim for the 
whole amount of his mortjpx^e against tho property. 

M Aruxagiri Mudaliar v. Kdppusami Pillai 

124 

---S. 83 929 

_— -S* 83 - - Conditional de¬ 
posit of morfgnge money in Court—Condition yeqiiir- 
i'ng return of documents to udiicfi mortgagor not 
entitled, effect of — Tender conditicnul, whether 
valid. 

A condition reqnirinff a return of certain doco- 
ments to which the mortgagor is not entitled attached 
to a deposit by the mort^gor under section 83 of 
the Transfer of Property Act vitiates the tender._ jyi_, 
Jn re Achath Sankaban 


“ SS: 8*^* 84 —Deposi'i of 

mortgage amount, when valid'^Interest, when ceases 
to run. 

It is only the actual payment of the full mortgage 
amount into Court that makes interest on the 
mortgage amount cease to run under section 84 of the 
Transfer of Property Act, and not a mere presentation 
of a petition for that purpose under section 83 of the 
Act. W!. Musalium Veetil Thetathil Maiiam. 
MADUNSi r- Koduupalatu Padinhara Parambil 
Bava, 2 L. W. 408 145 


145 


-s. 84 

-S. 85 

--- SS. 88 , 89 

-s. lOI 124, 916 

-s. 106 605 

-s. 107 797 

Tres pass— Ejectment, suit in—Tenant-in-com- 

mon, riuht of one to sue alone 

Trust Expenditure incurred by de facto trustee 
during management, « hether ground for retaining 
possession until payment of expenses f 

-property, following of—Tracing and qua.<;. 

charge, doctrine of, if applicable 37 

Trusts Act (»l of 1882), SS 20, 23— 

Agreement hy lessee to deposit one year's rent with 
Ussor^Lessor, whether timstee—Deposit of money by 
lessor in Bank at lessee's reguest—Failure of Bank- 
Lessor, whether liable for 

Who-o a fesseo deposited an amount 
equivalent to one year’s rent with his lessor till the 
expiry of the lease or its cancellation and at his 
request the lessor deposited the money in n certain 
Bank and paid its interest to the lessee, but the Bank 

failed and the lessor’s assignee sued the lessee for 
rent: 

Held, that even if the lessor be assumed to be in 
the position of a trustee, he was not liable for the 
loss of the money and his assignee was entitled to 
sue for the rent. ffl. Rajaram Row v Vbnrat* 
CHBI.A Chettiab 997 

' 997 


[ 191,5 

U. Land Revenue Act rill of IQOD 

SS lOo, 1*0, I I I, I I 2, applicability of— 
Imperfect partition-Proprietary title—Civil Court 
gurisdiction of. ’ 

Sections MO. IM, 112 of the Land Revenue Act do 
apply to imperfect partitions and, therefore, the rule 
to the effect that a party to a partition proceeding 
who has Im.l the opimrtunity of pleading a question 
ot title amlhas not availed himself of that oppor¬ 
tunity, cannot maintain a suit in the Civil Court for 
tho relief which he might have claimed in the par- 
tition proceedings, does apply to proceedings taken 
for imperfect partition. A. RAcrBiR r. Trr.sni Ram 
13 A. L. J. 548 222 

-SS- I 10, III, 112 


- S. 172— J/an^o treefs^ 

btanding tinker—Sale whether can be set aside by 
deposit — V. P. General Clau.<ie8 Act (I of 1904) s 
A {2-4)-Immoveable Property-Standing timber. ' 
The mango trees when sold with the intention 
that they should he out down and taken away bvthe 
purclmser are standing timber. Under section 4. 
clause 23 of the United Provinces General Clauses 

Act immoveable property does not include standing 
timber and, therefore, a sale of them cannot besot 
aside by deposit of money under section 172 of tho 
Und^Revenue Act. U. P B. R. J.xxSh.nk.* . 

—TT':-s. 185 — Revision, power 

o f admitted—Plaintiff absent 

—bmt dismis.vd—Order, legality of. 

Where in a suit for profits the plaintiff was absent 

on the (Into of hearing and the defendant who was 
present, admitted part of the claim but the Court 
(lismis.'ied tho suit in toto: 

i/cW, that the order was glaringly illegal and that 
the Board had ]nnsdictioii under section 18.5 of tho 
Land Revenue Act to 8ot aside the order. U, P. B* R • 
llAFiOLDAn V. Ahmad Salkh 33 

Rules 

r " 30*; 17, 32 f'•°®®‘'“'*® Code^ 

Land and Revenue 
Regulation, S. 53 (2) (il), whether nltm 

^ ^fgarding State lands between private 

individuals-Jiinsdiction of Civil Courts 

of Upper Bnrma Land and 

^'*0 Legislature, 

-rivnfp ■ of 8 ' 1 'ts regarding State lands between 
private individuals 

for a decree declaring that a 

soM ^ P ^7’“ f^overnment land is not liable to bo 
sold in execution is copiizablc by a Civil Court. 

L 1^45 ^f AHOMED Amin v. Nachiappa Chetty, 8 Bub. 

\/ ^ 36 

P^PChaser—Ceurf auction^ 
il^^f‘V.^^~^ortgage, existence of, undisclosed— 

.j * ^ fion*ejLt9tenf—Purchaser from 

7 ^' compelled to pay mortgage amount 

tndemm/y 

nrnriPrt^ ^ purchases certain immoveable 

dee^R ^ Uourt sale in execution of a money 
» Ignorance of the existence of a mortgage 
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Vendor and purchaser— conoid. 

u|>on tho samo, and enbscqiiontly boDs it prU'utely 
to a third party who also purchases without the 
knowledgo of tho existenoo of the mortgage, and 
whore tho mortgage is aftonvards disclosed and the 
private purchaser is compelled to pay the amount 
thereof, tho latter is not outitlod to claim componsa* 
tion fi'om his vendor, as tho purchaser of property 
in a Court salo takes it not only with all benefits 
but also subjeot to all liabilitios. M« Mutuuswamy 
PiLLAY i\ Muthcveeram Pillay, 2 L. W. 517 392 

- —Obliijatioli to secure yu/et 

and peaceful enjoyment —Signing of sale^decd, if 
suficieyit —Contract of sale and delivery o/possession 
—Defence against ejectment—Specijic performance^ 
Claim for niesne profits, essence of. 

For Spencer, J. —It is tho duty of every seller of 
immoveable property to secure liis purchaser in 
quiet and peaceable enjoyment of the subject of 
tho sale. This obligation cannot bo considered as 
discharged by the mere signing of tho sale-deed, but 
will continue imtil the purchaser has got an 
indefeasible title to the property which the seller 
purported to convey. 

A contract of sale followed by delivery of posses¬ 
sion cannot be pleaded in defence to an action for 
ejectment where there is no registered sale-deed, 
but tho defendant can avoid the difficulty by 
suing for specific performance and getting the action 
In ejectment postponed pending the result of tho 
suit. 

Per CouttS’Trottcr, J. —A vendor is under no 
obligation to register tho document bo had given. 

The essence of a claim for mesne profits is that 
it rests upon an agreement implied in law that 
when one person occupies property of another, he 
must be deemed to have tacitly assented to the 
condition that ho is liable for an occupation rent 
in respect of that occupation. Ma Maniyam Kui’- 
PANKA V. Kuppana Gounden, (1915) M. W. N. 319 

193 

- — Sa^‘' of land—Deficiency in 

extent—Transfer of Property Act {IV of IS82J, x. on 
{aj^^ Covenant for title, meaning of—Compensation 
for breach of contract—Claim made after execution of 
conveyance. 

1 A covenant for title is only a contract with the 
buyer that the interest which tho seller professes 
to transfer to the buyer subsists and that the seller 
has power to transfer the same, 

A suit to recover compensation for deficiency in 
the extent of land purchased is not a suit for 
damages for breach of a convenant for title, but one 
for part failure of consideration and for compensation 
for failure to perform the vendor’s part of the 
contract in full. 

Where under the contract the part unperformoa 
' boars only a small proportion to the whole of its 
value, a suit for specific performance with a claim 
for compensation would lie for the unperformed part. 

The same rule also holds good even where the mis- 
take as to the extent is discovered after tho execution 
of the conveyance, as tho vendee before that date 
has no right to inspect the land except with the 
vendor's permission. Wl« Janoa Vbnkatareddy v. 

Jahal Ahmed SahbBi (1916) M. W. N. 422] 29 ^ ^ 
J. 122 


Villagre SiteSi see waste la.nd. 

Waiver, omission to sue, whether amounts to 

854 

WaJib-uNarz. Sec Interpretation of wajib- 
UL-ARZ; Pre-emption. 

-, construction of 425,485 

Wakf property* Sec Muhammadan Law. 

Waste land —Title — Evidence — Possession — 
Quantum of evidence nccessanj—Bombay Land Reve* 
nne Code (Bom. Act V of 1879), s. 37 —Open village 
sites, title of Government—Presumption. 

Section 37 of the Land Revenue Code does not 
confer title on Government and there is no pre¬ 
sumption of title in favour of Government even as to 
open village sites. 

Whore there is already title in one part^’, tho law is 
slow’ to infer that the physical acts of user wore done 
with the intention of defeating that title or of laying 
claim to land already vested in another, but the same 
acts of user which do not suffice as evidence of actual 
possession might be adequate proof of possession 
when the title to the land is in doubt. 

In sucl) cases the quantum of evidence depends 
upon the character of the land and although iu the 
ease of waste lands, the Court would seize upon tho 
slightest evidence of occupation, tho occupation or 
the acts of user must be such as to indicate the inten¬ 
tion to hold for oneself, for without such intention 
thcro is no possession. S* Sultan Muhammad v. 
Secretary of State, 8 S. L. R. 331 51 

Widow. See Hindu Law, 

Wild Birds Protection Act (X of 

1887)— }yild Birds and Animals Protection Act 
{Vlll of 1912), s. 3— Rules framed under Act of 1887 
not superseded by new rales under Act {Vlll of 
1912^ —Old rules to be itUerpreted by sections of later 
Act—Burden of proof. 

Though the rules framed under tho Wild Birds 
Protection Act of 1887 have not been [superseded 
by the rules framed under Act VIII of 1912, they are 
to be interpreted by tho sections of tho later Act. 

Tho burden of proving that the egrets whoso 
feathers w’ere alleged to have been imported into 
Mouywa Municipality were captured or killed during 
the close season contrary to tho rules lies on the 
prosecution and it is illegal to lay it on the accused. 
U. B. Mahomed Jamal v. Emperor, 8 Bur. L. T. 20; 
1 « Cr. L. j. 650 822 

Wild Birds and Animals Protection 
Act (Vlll of 1912), S. 3 822 

Will. See Hindu Law. 

_ Application for Letters of Administration —Jn« 

stitution of subsequent suit to contest validity of Will 

_ Probate Court, if to stay proceedings —Factum of 

Will—Judgment in rem— Oral evidence as to execu 
tion of Will — Improbabilities. 

A Probate Court is bound to determine whether 
a Will was as a matter of fact made, and it 
cannot stay its proceedings and wait indefinitely 
for the decision of a suit subsequently instituted 
in regard to validity of the Will which 
decision may or may not be in favour of th© 
caveator. The possibUit of a finding as to tho 
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Will —could. . 

invalidity of a Will, which finding can only be 
binding upon tho parties to the suit, does not con¬ 
stitute a sufficient justification for a Proljate Court 
to postpone its decision as to its due execution, 
more especially as the decision of the Probate Court 
on the point operates as a judgment in rem. 

In order to conclude whether a Will is genuine, 
internal evidence is no doubt of great importance. 
But an improbability to prevail against direct 
evidence of disinterested n-itnesses must bo clear 
and cogent. The incidents mentioned by a Court 
for raising a presumption of probability or impro¬ 
bability arc of no value if they are either wrong 
on facts or capable of explanation by reference to 
other considerations which have been lost sight of by 
that Court. P, Maya Ram v. Malan Devi, 66 P. 
W. R. 1915; 145 P. L. R. 1915 687 

-Custom —Gulfarosh Arains of Lahore City 


Will —coucld. 

. ■— Probate and Letters of Administration Act (V 

of 1S80» 92—Provision in Will that majority of 
c.xecutors should act—Contract by some cxecutorSj 
whether binds estate 505 

-Valid execution, w'hat is 743 


—not produced^Presumption—Secojidary cyi* 
dtnee, admieeibility of — Estoppel. 

Tho rule of law that “when a Will is traced to 
the possession of the deceased and is not forthcoming 
at his death the presumption is that he has destroyed 
it”, mast bo applied with considerable caution in 
India in vievr of the habits and condition of the 
people. 

A Hindu Jat in 1884 executed a Will under which 
his surviving sons and a grandson whose father had 
died were to take equal shares. In 1898 he revoked 
that Will and executed another by which ho excluded 
tw’o of his sons. After his death mutation was made 
in accordance with tho Will of 1884. The devisees 
under the second Will, except two of tho grandsons, 
sued for the shares in respect of which the two ex¬ 
cluded sons had been recorded as owners. Before 
the trial of tho suit the parties agreed to refer tho dis¬ 
pute to arbitration. Thearbitrators made an award 
and in accordance therewith the suit was dismissed. 
The plaintiffs applied for revision of the order and 
one of tho plaintiff’s thereafter applied to withdraw 
his application for revision. The Chief Court reversed 
the order of dismissal and remanded the case for trial. 
At the trial the original Will of 1898 was not forth- 
coming but a copy of that Will was obtained from tho 
Registrar’s Office and admitted in evidence without 
any objection: 

Held, that the Will was admissible in evidence as 
the reasonable presumption was that the Will was 
mislaid and lost or else stolen by one of the defend¬ 
ants after the death of the testator. 

Held, further, that the plaintiff who had withdrawn 
his revision petition was not estopped from claiming 
his share nor were those who had not joined in 
the suit. P. C. Padman v. Hanwanta, 19 C. W. N. 
929; 13 A. L. J. 801; 17 Bom. L. R. 609; 18 M. L. T. 64- 
2 L. W. 646; (1916) M. W. N. 600; 22 C. L. J. 172- 110 
P. W. K. 1916; 29 M. L. J. 307 b07 


Words and Phrases— 

adjustment of suit in section 372, 

Civil Procedure Code, 1882 

bomi fide 680 

Chargre iu section 65, Transfer of Pro- 
perty Act, 1882 869 

costs of suit 766 

costs to abide and follow the 
result 203 

delivery to be carried by rail¬ 
way 

gheiir maurusi 13 years 

heir next In succession 500 

Intention of the legrislature 

kahzadari 

kayemi 461 

khud kasht 13 years 

local area 

matters in controversy 
money 

permanent 236 

person agTSTrieved 294 

prevailing: rate 880 

prostitute 178 

recorded co-sharer 549 

same transaction 513 

secured creditor 263 

sharing: In cultivation 22 

small quit-rent 365 

sthayec karsha kabulyat 461 

Strict proof 282 

sub-lettihg: 36 

thekadar in soctlun 22 , Aifra Tenancy 
Act, 1901 649 

unlawfully and maliciously 513 

Written statement, in criminal cases, 
value of 513 

wrongfful dispossession. SeeAcBATeN. 

ancy Act, 8.-79.' - • -- 
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MAUUAS HIUH COURT. 

First Civil Api-ral No. 230 of 1912. 

February 2o, 1915. 

Present: —Sir Jolin Edward Power AVallis, Kt., 
Chief Justice, and Mr. Justice Trotter. 

C. T. N. NARAYANAN CHETTIAR and 
OTHKR s—D efendants Nos. 2 to 4 and 
11 TO 13 —Appellants 
versus 

V. S. V. EAKSHMANAN CHETTIAR, 
deceased, and OTHER —Plaintiff-s and 
Defendants Nos. 5, 0 and 8 to 10— 

Respondents. 

hiiiiitation Act (IX of 190H), Sch. /, Arts. 91, 124— 
Sh»7 (o recover possession of trust properties — Manage- 
meat of temple transferred under agreement —-ly/rr. 
ment found to be void—Suit to recover possession—Suit 
to set aside agreement, whether to he brought within 
three years—New issue framed at close of case—Fresh 
evidence, production o/, right of—Expenditure incurred 
by do facto trustee during management, ivhethcr ground 
for retaining possession until payment of expenses. 

The Limitation Act merely proscribes within what 
periods suits must bo brou«,dit, and cannot bo 
construed as of itself creating an obligation to sue 
where none exists, [p. 2, col. 2.] 

Sales which are ah initio void cannot, become valid 
if not set aside within three years by suit. []>• 
col. l.J 

Sidhu Eahii V. Gopi Cluirnn Das, 18 Ind. Cas. 909; 
17 C. L. J. 233; Malkaijnn v. Xarhari, 25 11.337; 
2 ]ion\. L. U. 927; 5 C. \V. N. lU; 27 I. A. 210; 10 M. L. 
J. 308 (I*. C.); Qnnnasnmbaiuln Fandara. Sannadhi v. 
Vela Pandarnm, 23 M. 271; 27 1. A. 09; 4 C. W. N. 
329; 2 Bmn. L. 11. 597; 10 M. L. J. 29, referred to. 

A suit to recover possession of a temple from the 
managers, in whoso hands its inanngemont was vested 
under an agreement, is in time if brought within 12 
years and more than thre(' years from the date of the 
agreement, though no suit to set aside the agreement 
was brought under Article 91. Schedule I of the 
Limitation Act. [p. 3, col. 1.] 

Merc permission to raise an issue at a late stage ol 
the case does not imply that the party on whose 


lirlialf it is raised is at liberty to let in evidence on 
issues already closed, [p. 3, col. 2.] 

In the case either of public or ]uivatc charities the 
Comt is not bound lo leave the trust estate in 
possession of a ))ej’Son not entitled to the character f>l‘ 
a trustee, merely because he ex))ende<l money on ii 
while acting as trustee. On the other Imml, it is the duty 
of the Court, especially in the case of jjublic cliaritable 
Trust to take the trust projicrty out of the jxi.ssession 
of persons not entitled to hold it, while making due 
provision for any claims which they may liave 
in respect of-the ex})enditure ineiUTed in connection 
therewith. fp. 4, col. 1.] 

Whore a ]ilca as to iin))rovcmenis Is raised 
merely as a pretext to keep back possession, effeefc 
ought not to be given to such plea. 'I'lie proper 
eour.se is to direct the defendants trustees t(» dediver 
]H>ssession, and then direct accounts to he taken as 
between the de facto trustee ami the tom|»lo in order 
to ascertain the amount to be allowed to him for 
expenses incurred by him in the course of' sueli 
manag(‘mcnt. [p. 4, col. 2.] 

Appeal agaui.sfc the decree of the Court of 
the Subordinate Judge of Ramnad, in 
Original Suit No. 58 of 1911. 

FACTS.—Suit to recover po.s.se.ssion of a 
temple and it.s endowments from the defend¬ 
ants. Disputes existed between the tnistee.s 
of tlte Nattukottai Clietty temple at Aryapudi, 
and while the disputes were pending settle¬ 
ment the trustees handed over the manage¬ 
ment of tiic temple to one Krishna Chetty 
and another under an agreement. The 
dispute.^ were settled and the trustees sued 
to' recover possession of the temple. The 
Sub-Judge of Ramnad decreed in favour of 
the plaintiffs for pos.session and disallowed 
the defendants’ claim for improvements 
ejfected by them while in management. The 
defendants appealed. 

Messrs. K. Srimva.m Aiyangar and A. Krts/i. 
nasavii Aiyar, for the Appellants, contended 
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that (l) the trustees bavinc: executed 
a document hi favour of the defendants, 
vesting? the management of the temple in 
them, that document was not set aside within 
three years under Article 91, Schedule I, 
of the Limitation Act, and the present suit 
brouglit more tlian tliree years from the 
date of document is barred by limitation. 
( 2 ) The defendants are entitled to a sum 
of Rs. v0,000, money spent l)y them in 
repairing the temple and constructing 
Vahanms, etc. 

Mr. C. V. Anantha Krishna Aiyai\ for the 
Respondents, contended that (1) it 
was previously held by the High Court that 
the alienation of the trust property was 
void and that a void agreement need not be 
set aside, and the suit brouglit is within time. 
(2) As to the improvements it is clear that 
the defendants cannot by .spending large 
sums, out of their sweet will and pleasure, 
make it a charge upon the temple, and thus 
render it imposssible for the trustees to 
recover possession. The temple enjoys an 
income of only about Rs. 5,OUO a year, and 
the defendants cannot compel tlie trustees 
to pay them the value of the gold Valmnaras 
which they have made (3). The improvement 
effecteil must be commensurate with the 
income of the temple. 

This appeal coming on for hearing on 
the 11th and 15th of February 1916, and 
liaving stood over for consideration till this 
day, the Court delivered the following 

JUDGMENT.—This is an appeal by some 
of the defendants against a decree in favour 
of the plaintiffs in a suit brought by certain 
trustees as hnlcdars of a temple to recover 
possession of the temple properties from the 
defendants (appellants) to whom tlie trustees 
had made over the management of the temple 
under an agreement, Kxliibit I, dated 21st 
June 1901. Four questions were argued 
before us. In the first place it was said 
that the suit is bad for non-joinder, as, though 
all the hnhdars including the 9th and 10th 
defendants were impleaded, the plaintiffs in 
paragiaph It) of the plaint stated that these 
defendants had lost the office owing to their 
neglect to discharge its duties, and that 
they were joined merely because they 
asserted a right to it. At the trial thi.s 


contention was abandoned by the plaintiffs, 
and a decree was passed in favour of the 
9th and 10th defendants with their consent 
as well as of the other defendants. In 
these circumstances, I do not think the 
decision in Kokilasari Dasi v. Mokunt 
Endranand Gosivami (1) cited for the ap¬ 
pellants has any application. In that case 
the plaintiff’ persisted both in the original 
and the lower Appellate Court in denying 
the joint trusteeship of his minor brother 
whom he had made defendant ; and it was 
only after this issue had been finally decided 
against him, that he applied in the second 
appeal that a decree might be passed in 
favour of hiro.self and this defendant jointly. 
Here the contention was abandoned during 
the trial and tlie title of the defendants 
Nos. 9 and 10 as trustees was admitted. 

The st'coud contention was that the suit 
was barred by limitation under Article 91 
of the Indian Limitation Act, as the plaintiffs 
did not sue within three years to set aside 
tlie transfer, Exhibit I. The High Court 
having already held that this transfer was 
void. Exhibit O, and this being so, it does 
not require to be set aside. The Limitation 
Act merely prescribes within what periods 
suits must be brought and cannot be con¬ 
strued as of it.self creating an obligation to 
sue where none existed. In Malkarjun v. 
Narhari (2) their Lordships of the Judicial 
Committee clearly distinguished between 
sales which were a nullity and sales which 
were only vtadable and valid until set aside. 
At page 350 after pointing out that the 
words “ to set aside an adoption” in one of 
the articles were incorrect as an adoption 
may be declared invalid but cannot be set 
aside, their Lordships observed that there 
is no such difficulty in the case of suits to 
‘set aside a sale” in the same Act, “because 
a sale valid until set aside can be legally 
and literally set aside; and anybody 
who desires relief inconsistent with it 
may and should pray to set it aside.” See also 
Sidhu Sahu v. Gopi Charan Das (3). This 
is a more recent decision of their Lordships 
than Gnanasambamla Vandara Sannadhi v. 


(1) oC.L J. 527. 

(2) 2o Bom. 337; 5 C. W. N. 10; 10 M. L. J. 368} » 
Bom. L. R. 927: 27 I. A. 216 (P. C.). 

(3; 18 Inch Cas. 969; 17 C. L. J. 233. 
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Vein Pandaram (4i which is relied on by 
the appellants. In that case two persons 
Nataraja and Chockalingam shared the 
management of a religious endowment, and 
successively transferred their respective 
rights of inanagemant by registered instru¬ 
ments to a third party in 1S08 and 18G9, 
Chockalingam, who w'as a minor, being re¬ 
presented by his mother. In 1892 Velu, the 
sou of Nataraja, sued to recover the trustee¬ 
ship joining Chockalingam as defendant, as 
he was apparently unw’illing to sue. Their 
Lordships held that Article 124 of tlie Indian 
Limitation Act w'as applicable and that, as the 
defendants had held adversely to the plaint¬ 
iff’s father, Nataraja, for more than twelve 
years, the plaintiff's suit was barred. They 
did actually rule, as contended by the 
appellants, that the suit w'as barred under 
Article 91 of the Indian Limitation Act 
because Nataraja Imd failed to set the 
transfer aside in tliree years which is 
w’hat is now contended. Adverting to the 
case of tlie defendant Chockalingam, who 
was a minor at the date of the sale of his 
share, their Lordsliips, with a view of 
showing that his claim was also barred, 
observed that he attained majority in 1880 
“and had by Article 44 of the Act three 
years for setting aside the sale by the 
guardian.” Mr. K. Srinivasa Aiyangar relies 
on the fact that, although their Lordships 
might have simply said that Chockalingam 
had a further period of three years to sue under 
section 7, they expressly stated that he had 
three years under Article 44 which is for 
suits to set aside a sale by a guardian, 
although the sale was one wdiich in an earlier 
part of the judgment they had held to be 
void; and be invites us to hold on this 
authority, that sales which are void ab initio 
become valid under the provisions of the 
Limitation Act if not set aside within 
three years by suit. Such a view, as 
already pointed out, appears to be inconsis¬ 
tent with another part of the same judg¬ 
ment and to be opposed to the rulings of 
their Lordships in the later case in 
Malkarjun v. Narkari (2), and we are 
not prepared to accept it as correctly 
representing what their Lordships intended 
to lay down. This very decision of their 

(4) 23 M. 271; 27 I A. 69; 4 C. W. N. 320; 2 Bom. 
L . R. 597} 10 M. L. J. 29, 


Lordships is express authority that Article 
124 is the Article applicable, and under 
that Article the suit is not’’harred. The 
other cases cited W'ere cases of sales by 
guardians which were not void and have no 
application to the present case. 

1 he third point is as to the alleged im¬ 
proper rejection of evidence. It appear.^ 
from the B diary that, after the evidence 
had been closed and during tlie arguments 
for the defence, it wns observed that no 
i.ssue had been framed about the validity 
of the agreement. Exhibit I, and leave was 
given to the plaintiffs to ask for a further 
issue on 11th April 1912. This, the 7th 
issue, is as follows:— 

Is the agreement and arrangement men¬ 
tioned in the plaint as the one under whicli 
the defendants got into possession illegal and 
void in law, having regard to its nature, the 
circumstances and the objects for wdiich it 
was made and are the plaintiffs entitled to 
all or any of the reliefs asked for; and if 
it is valid and legal under special circum- 
.stances and for special objects, are tlie 
circumstances and objects such as to make it 
valid and good?.” 

Reading this with the pleadings and wdth 
Exhibit I, theagreement in question, it would 
appear that the question intended to be 
raised w’as wdiethm’ such an agreement of 
this nature, even if ordinarily void, might in 
special circum.stances be valid and, if so, 
wdiether such special circumstances existed 
in the present case. At the further hearing, 
when the defendants wanted to call evidence 
as to the practice of the temple, the Subordi¬ 
nate Judge objected that this evidence should 
have been given at the trial of the other 
issues and that the question of usage did not 
arise on the seventh and other additional 
issues. We think the special circumstances 
mentioned in the issue referred to the recitals 
in Exhibit I as to the circumstances in 
which that document came into existence. It 
says nothing about a usage under which 
Exhibit I could be supported and w'e think 
the Subordinate Judge was justified in refus¬ 
ing to allow a defence of this kind to be 
raised at this late stage of the case. 

The fourth question relates to the form of 
the decree which makes the appellants liable 
to account for what may be found due frow 
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them bat gives them no right to recover 
anything that may be found due to tliem for 
expenses properly incurred out of their own 
pockets in the course of de facto maiiageinent. 
It is contended that they are entitled to be 
reimbursed and to retain possession of tlie 
temple properties until they are so reimburs¬ 
ed. The decision, as yet unreported, in 
Appeal Suit No. 14S of 1910 on which the 
appellants rely, does not on examination 
support the proposition but rather the reverse, 
as it is mentioned in tlie judgments and 
appears from .the printed papers tliat the 
de facto tru.stee in tliat case liad in an earlier 
suit claimed to retain pos.session of the temple 
properties until he was reimbursed and that 
this claim was rejected by the District Judge 
whose decree was affirmed by this Court in 
Appeal Suit No. 147 of 1902. Tliere ts no 
reason for allowing trustees of public cliaritable 
endowments any larger rights against the trust 
property than are recognized in the case of 
private trustees by section 32 of the Indian 
Trusts Act. That section says that a trustee 
is entitled to reimburse liimself all expenses 
properly incurred in connection witli the 
trust and that lie has a first charge enforce¬ 
able only by prohibiting any^ disposition of 
the trust property without previous payment 
of such expenses not, that is to say, in tlie 
ordinary way by sale of the property subject 
to tlie charge. No authority has been cited 
before us to show tliat in the case of either 
private or public trusts the Court is bound 
to leave the trust estate in po.ssPssion of a 
person not entitled to the character of a 

trustee merely because he has expended money 

on it whilst acting as trustee. On the 
contrary it would appear to be the duty of the 
Court, especially in the case of a public 
charitable trust to take the trust property’ out 
of the possession of persons not entitled to 
hold it, whilst making due provision for 
any claims they may have in respect of ex¬ 
penditure incurred in connection therewitli 
Turning now to the facts of the present case* 
the defendants’ ca.se on the pleadings and at 
the trial was that they were entitled to 
remain in possession until recouped under 
an express agreement supplemental to 
Kxhibitl. It is only after the rejection of 
this c-mtention by the Subordinate Judge 
tliat the defendants fell back in appeal 
on this alleged equiUble right. Apart 
from this we do not think the ap- 


pcllants are entitled to any modification of 
that part of the preliminary decree which 
directs the defendants to give up po.ssession to 
the plaintiffs, hut we are prepared to amend 
paragraph 2 of tlie preliminary decree by 
directing accounts to be taken in respect of the 
temple as between tlie plaintiffs and defend¬ 
ants Nos. 6, 8, 9 and 10 of the one part and 
defendants Nos. 2 to 5 and 11 to 13 of the 
other part, .so as to enable the latter to estab¬ 
lish any claim they may have against the 
trust properties on the taking of the accounts, 
leaving it to be determined by the final 
decree liow sucli claim, if estabh’shed, should 
he enforced. Otherwise the appeal fails and 
must, we think, be dismissed witli costs. 
Fresh evidence may be taken if the modifica¬ 
tion of tlie preliminary decree should bo 
found to render it necessary. 

Appcfil dtsmh'seiJ. 


MADRAS HIGH COURT. 

Aim'eal against Order No. 7(> of 1914. 

March 5, 1915. 

Present: —Mr. Justice Se.«hagiri Aiyar and 

jMr. Justice Napier. 

AUDIAPPA PILLAI— Petitioner— 

AfI'ELEANT 

versus 

NALLENDRAN PILLAI— Resfondent. 

Gnn,;Uan.< and Wnnh Acf (VIII of ISOOh 17, 19— 
I'afher marrijmj i^rcond wife, iidicthcr Hiij^cient ground 
to deprive him of hi.fchildren'iiyunrdinnskip — Ouardian' 
^hip of himhaiul (Hid father and of oHier relations, di^’ 
tiiwtioii hetween. 

Tho fact that the father has married a second wife 
is not a sutficient ground for holding that he is unfit 
to lie theguardiau of his children, [p. 5, col. 1.] 

liindo V. Sham Lai, 20 A. 210; A. W. N. (1907) 24; 4 
A. L. J. 22; Onlbai and LUbai, In n, 82 B. 50; 9 Bom. 
L. U. 923, distinguished. 

A distinction e.xists hetween the guardianship of a 
father or a husband and that of other near relatione. 
The former could be deprived of the right of guardian¬ 
ship only when he {« found to be unJit to be the guardian 
of children or wife mid the latter, when it does not 
conduce to tho welfare of the children, [p. 5, col. l.J 

Appeal against the order of the District 
Court of Trichinopoly, in 0. P. No. 29U of 
1913. 

ilessrs. T. P. Paiiiachandra Aiyar aud 
T, P. Krishnasivami Iyer, for the Appellant. 
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:Mr. S. Varmhcharwrjov the Respoiulonts. 

JIIDGMEXT.—Tlio District Judge lield 
tliftt no circunisttiuccs lirtVP bc6n proved which 

could ^ deprive the fatlier of the right of 
guardianship of his minor daughters, Wo 
agree with him. ilr, Krishnaswami Aiyar 
has taken us through the whole of the evi¬ 
dence; accepting in their entirety the deposi¬ 
tions of appellant’s witnesses, we are unable 
to find that any circumstance has been spoken 
to which would render the fattier unfit to be 
tlie guardian of his minor daughters. There 
is some evidence tliat the deceased mother of 
tlie girls was not properly treated; that is not 
a ground for presuming that the children will 
not be properly looked after. The eldest 
girl was 12 years of age at the time of tlie 
inquiry and the grandfather is unable to 
depose to any single act whicli shows that 
eitlier the father or the step-mother ill-treat¬ 
ed tlie girl. The fact that tlie father has 
married a second wife is not a suilicient 
ground for holding that he is unfit to he the 
guardian of his cliildren. 

The learned Vakil for the appellant relies 
on Bimh v. Sham Lai (1), whicli seems to lay 
down that if the father marries again he 
ought to he deprived of his legal right of 
guardianship. The learned Judges refer only 
to section 17 and say that the welfare of the 
girls is the primary consideration. Tliere is 
no doubt that that would be the considera¬ 
tion which would influence the Court ulti¬ 
mately: at the same time, it ought not to be 
forgotten that the Legislature advisedly draws 
a distinction between the legal rights of 
lunsband and parents on the one side and 
tho.se of the other near relations on the other 
side. In the first class of cases, it must be 
established that any act or conduct of the 
hushand or father renders him unfit for 
guardianship: the fact tliat the child may be 
liappier and more comfortable with other 
relations is not .sufficient to deprive the two 
relations referred to of their right and duty. 
The same sanctity does not attach to the 
rights claimed by the other relations. It is 
for these rea.sons that section 19 of the Guard¬ 
ians and Wards Act lays down that the 
Court must be satisfied that the liusband or 
the father is unfit to be the guardian of his 
wife or child respectively before it can 

(1) 29 A. 210; A. W.X. (1907) 24; t A. L. J. 22. 
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J'or tlie.se reasons wo ai*u unahio to follow the 
decision m Bimh v. Sham Lai (1). The doci. 
•Sion in (liiUniiand Lilhai, In re (2) deals with 
guantmnship of other near relations. To such 
cases section 19 does not apply and the only 
consuloration which .should weigh with Courts 
is the welfare of the minor. Wo think the 
order of the District Judge is right: we must 
dismiss this appeal. Having regard to tho 
hict tliat the grandfather is deeply intere.sted 
in the minors, we think the provision for con¬ 
sulting the Court before giving tlie girls in 
mairmge is a salutary one. We see no 
loason to tliink that the security is not suffi¬ 
cient. Wq make no order as to costs, 

/.>\ ... ^ Appeal dismissed. 

(2) H. oO; 0 9i>m. L. U. 92:i. 


COrilT 01’ THE BOARD OF REVEXUE 

UNITED PROVINCES. 

Revkxoe Petitio.x No. U or 191.S-14 or 
Farrdkiiabai) District. 

JIarch 20, 1914. 

Prci'ea/:—Sir Duncan Colvin liaillie, S. H. 
RAH CHARAN a\u others—Defendants— 

A ITELEANT? 
versif.s 

Miisaminat IHSHILLAH REGA.M — 

PeAINTIFF—RE.'< rONDENT. 

Aiirn Tcunncu Act (//(./I'JOl), s.s. 50, 154, ‘.i—Ilent.fn'c 
land —— Prorerding.-t toluive iriif <is.<ct>scd— 
hi'nt not (isifcsfcd—Sait for rc/f'iin[ition, v'hrfhrr horn'd. 

In 1869, .1 «;,,i ji (loclanilion that ho liaO a 

right to have rent assossoO on rhe rent-froo land lint 
got no ivnt assossod. Jti J012 ho brought a suit 
for resumption, it >va.s contonded that, tho onlv 
right of the zemindar was to liuvo tiic rout a.ssessed; 

Held, tliat, under the pros<‘iit law as under tlic old 
law, tlie former proceedings were no bar to a proceed¬ 
ing for resumption, [p. 6, eol. 1.! 

Second appeal from an order of the 
Commi.ssioner, Allaliabad Division, dated tlie 
4th September 1913, reversing that of the 
A.s.sistant Collector of Farrukhabad District, 
in a case of resumption. 

JUDGMENT.—'I’he .suit was for resump¬ 
tion of a service rent-free grant. The 
one point whicli calls for notice in 
connection with tin's appeal is the claim 
that because in 1869 it was declared by a 
Settlement Deputy Collector that the land¬ 
lord had a right to have rent assessed on 
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this land, the landlord is now barred 
from suing for resumption and can only 
sue for assessment of rent. It is claimed 
that section 3 applies, that the appellant had 
acquired a right to hold this land on pay¬ 
ment of rent and that the right so acquired 
is not affected by the passing of the Tenancy 
Act. 

I am afraid that I cannot hold that there 
has been in this case any right acquired. 
The landlord in 1869 wished to declare 
that he could have rent for this holding 
and a declaration to that effect was made. 
The declaration was never given effect to 
and rent was never fixed, and I do not 
think that from those proceedings it can 
be inferred that tlie tenant liad a riglit 
which barred the resumption if the zemindar 
desired to resume. Even under the present 
law which makes service grants liable to 
resumption, the alternative is offered to the 
zemindar of suing for asse.ssment of rent, 
but this right to have rent assessed does 
not in any way imply that the right to 
resume is barred. I take it that the cir¬ 
cumstances were similar then. In my 
opinion this appeal must be dismissed with 
costs on appellant. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Shcond Civil Appeal No. 256 of 1914. 
February 24, 1915. 

Present :—Mr. Justice Ayling and 
Mr. Justice Tyabji. 

VUPPALAPA.TI VENKATAPPA— 
Dependant No. 2— Appellant 

V6T8t(^ 

THOVAGUNTA VIRARAGHAVAYYA 

AND OTHERS—PlAINTIPPS AND DEFENDANTS 

Nos. 1 AND 3 TO 6—Respondents. 

Execution against wrong representative—Sale _ 

Propel ty vi hafuls of usufnicfuary mortyagee^Rever* 

Stoner, suit by — Decree-holder purchaser, whether 
protected. 

In a mortgage suit the mortgagee obtained n 
decree against the mortgagor and on the latter’s 
death brought his iWdowed daughter-iu law on the 
record while his widow was still alive. Ho then 
proceeded to execute the decree and purchased 
the property himself at the Court sale. At that time 
the property was in the hands of a usufructuarv 
mortgagee and when the estate foil into possesaiom 
the reTeraionere sued to recover possession: 


Held, that inasmuch as the property was in the 
hands of a usufructuary mortgagee at the time of sale, 
the purchaser acquii*ed merely the equity of redemp¬ 
tion and the sale could not be binding on the 
reversioners. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Guntur, in Appeal Suit No. 432 of 1911, 
preferred against that of the Court of the 
District Munsif of Ongole, in Original Suit 
No. 649 of 1909. 

ilr. P. Venkata Rama Pao, for the Appel¬ 
lant. 

Mr. T. Xarasimha Aiyanga)\ for the Res¬ 
pondents. 

JUDGMENT. — We think that the learned 
Judge was right in holding that the sale was 
not binding on the reversioners. Narasarama, 
who was brought on the record as the legal 
representative of Lakshami Devamraa, could 
not in any view of the case have been her 
true legal representative. Her only possible 
interest in the property w'ould have been 
as one entitled to claim maintenance from 
it and this interest could not have been 
affected by the sale. As a matter of fact 
she had not even that interest in it, as .she 
had other property for securing to her her 
maintenance. The property at the time of 
the sale was in the hands of a usufructuary 
mortgagee, and the auction-purchaser 
acquired merely the equity of redemption, 
which amounted in effect to a right to 
possession 16 years after the sale. As soon 
as the time for redemption expired and the 
estate fell into possession, the reversioners 
instituted thu present suit. In these circum¬ 
stances the remarks of their Loi*dships of the 
Privy Council in Khiarajmal v. Daini (1) 
seem to be directly applicable: *'In the 
opinion of their Lordships, it is not a mere 
question of form but one of substance. In 
coming to this conclusion their Lordships 
are quite sensible of the importance of 
upholding the title of persons who buy under 
a judicial .sale, but in the present case the 
real purchaser was the judgment-creJiior, 
who must be held to have had notice of all 
the facts”. 

The decree of the lower Appellate Court 
is conKrraed and the second appeal is dis¬ 
missed with costs. 

, Appeal dismissed. 

(1) 32 C. 2Qn at p. 31.5: 1 C. h. J. 5S1; 2 A. L. J. 71; 

9 C. W. N. 201; 7 Bora. L. R. 1; 32 I. A. 23 (P. C.). 
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ABDUIi GHAFUR KHAK 1*. MUSHARRAF BI. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 128 of 1910. 

March 9, 1915. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

ABDUL GHAFUR KHAN and others— 
Defendants - Appellants 

rer5iw 

Musanimat MUSHARRAF BI and another —• 

Plaintiffs—Re.spondents. 

Custom —f«?K?n7«>ico—Lodi Pathans of Muiitnfihatf 
^liabala District—Presiunption ^On\is. 

In matters of inheritance Lodi Patluins oi Ambalu 
District follow aj^rioultural custom and not their 
personal law, and the presumption is that nmon^ 
thorn first cousins succeed to ancestnil estate in 
preference to daughters, [p. 8, col. 1.] 

Where the daughters seek to rebut this presumption 
the onus lies on them to establish tlieir prior right, 
[p. 8, col. 1.] 

Afusrtjnmot Ishar Devi v 'Dindrahan, 26 Ind. Cas. 
r» P. R. Moivosy. Gulah Jolly 24 Tnd. Cns. 

920; 121 P. W. R. 1914; 220 P. L. R. 19U: 97 P. R. 
1914; Kiznm Din v. Shahab-ud-Din, 108 P. R. 19'X); 
P. L. R. 1900, p. 548, S^ojahat Khan v. Ahdnl Rnhmnn 
Khan, 27 P. R. 1896; .UMsammot Jiwi v. SorcLir Khan, 
39 P. R. 1895: Xizam Din v. iPisnmmat Fariga, 68 P. 
R. 1889, referred to. 

H’flZjV Khan v. 3fM.s«jn»«at Asinnt R/b/, 61 P. R- 
1902; 72 P. L. R. 1902, Kutab v. Ismail, 157 P. R. 1890; 
Tari Buz Khan v. Fateh Khan, 13 Ind, Cas. 316; 114 P. 
W. R. 1912; 29 P. R. 1912; 98 P. L. R. 1912, distingu- 
ished. 

Second appeal from tlie decree of the 
Divisional Judge, Ambala Division, dated 
the 8th of November 1909, reversing that 
of the District Judge of Ambala, dated 

the 31sfc of March 1909, dismissing the^suit. 

The Hon’ble Mr. Muhammad Shafiy K. B., 
for the Appellant. 

Rai Bahadur Pandit Sheo Narain and 
Mehta Bahadur Chanda for the Hon ble ilr. 
Shade Laly R. B., for tlie Respondent. 

JUDGMENT.—This is a custom case in 
which the contest is between a fir.st cousin 
(paternal uncle’s son) of the deceased whose 
e.state is the subject of the claim, and a 
daughter and daughter’s daughter. The par¬ 
ties are Lodi Pathans oi ^lustafabad, District 
Ambala. The first Court _ framed seven 
issues and wrote an exhaustive and, barring 
a few unimportant slips, a careful and 
judicious order, dismissing the suit of the 
ladies for po.s.se.ssion against the cousin. 
That Court, after disposing summarily but 
quite correctly of certain unimportant issue.s, 
turned to the issues on which the case 
really depends, namely, the second and 
third. On these it held that, inasmuch as 


no fraud, but only plaintiffs’ own caroles.s- 
ne.ss, is a cause of the belated amendment 
of the plaint .so as to include the omitted 
ala milkiyat right, therefore, .section 18, Limi¬ 
tation Act, could not help plaintiiTs and 
the claim to that right is barred; that tlie 
widow of tlie last male holder succeeded 
a.s a life-tenant—as to this see Mausoman 
V. Ahdn! Kadir (1); that the parlio.s 
in matters of inlteritanoe are governed by 
custom aud not Muhammadan Law ; and 
that the plaintiffs have proved no special 
custom under wliich they can exclude a 
first cousin. Otlier points decided need 
not he detailed liere. It will be seen that 
the Court laid upon the ladies the burden 
of proving a special custom and ruled that 

tliey had failed in this. 

'1 hey appealed and the learned Divisional 
Judge .accepted their appeal. His judgment 
is not easy to follow, but he seems to 
lay the <nofs* on defendant and he decrees 
the whole claim. No good purpose would 
be .served by analysing that judgment in 
detail, for this faulty laying of the (m«s 
after first saying it was futild to di>cuss the 
(luestion of coupled with tlie rather 

sui prising remark that it was immaterial 
whether tliese PathaHs were agriculturists 
or not, vitiates the wiiole judgment. \Ve 
will deal with the case on the merits, and 

briefly. 

Tlie case has been hotly cantested and 
there is ample evidence for a decision on 
the question of custom. It is unnece.ssaiy 
to discuss the matter of the time-bar as 
regards tlie amendment of plaint, for on tlio 

merits we find the .suit must fail in ioto. 

The land and houses in suit are ancestral. 
Tlie defendant has been in undisputed 
possession from the deatli of the last male 
holder’s widow in 1896 until 6th .1 une 1908, 
all but 12 5 '^ear.s later. Mustafabad is a 
large village, containing four and in¬ 

habited by such tribes (in addition to the 
11 families of these IMi Pathans) as Uaj- 
■puts. Juts, Kazis, (‘himhas and so forth. 
These Pathans live by agriculture and have 
been settled in the village for liundreds of 
years, it is said since A. H. 725 ; ami 
though they hold in k'lnd knsht only seven 
ploughs out of 21 in their patti, it Is 
said they have always held the .«ame land 


(I) 05 r. R. 1881. 
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from the beginning. In these ciscumstances 
following all the authorities, we ran rearlily 
believe that they follow agricultural custom 
in matters of inheritance. That they do 
not follow their personal law i.s clear 
from many indications—indeed, tlieydonot 
really pretend tliat they do, see tlie deposi¬ 
tions of their witnesses. As they follow 
custom, there is certainly a reasonable 
presumption tliat among them first cousins 
would succeed to ance.stral estate in preference 
to daughters. As to tuimt we need only 
refer without discussion to the analogous 
cases, Musammat Ishar v, Bindrahau (2), 
Mt)was V. (hihib Jan (3) (and tlie many 
authorities there quoted), Nizam Din v. 
Miisuinmat Fariga (4), Najahat Khan v. Afnlid 
IiahmanKhan{:>),Mzam Ih'n v. Shnhnh-ud-Din 
(G), Mnsammat Jin-i v. Sardar Khan (7). Cases 
of giftA t(t daughters and of contest between 
remote collaterals and daughters, e. g., 
Wazii- AH Khan v. Mnmmmat Amnat Bihi(S), 
Kutnbv. Dmail (9), Tari Baz Khan Fateh 
A'/mii (10), etc., etc., are not in point. 

Have they rebutted that presumption r* 
Jlr. Sheo Narain, speaking for them, frankly 
admits that they have not, unless the in¬ 
stances that have occurred at Shahahad of 
daughters among Lodi Pafhan^t excluding 
agnates are imported into the case. Now 
Shahahad is a town of over 10,000 inhabi¬ 
tants and has been a Municipality. It is lii 
mile.sfrom Mustafabad and tlie only connection 
seems to be that the Pathans of the two 
places inter-marry. The conditions of life 
in the two places are .so different that we 
do not think any safe deduction as to 

Mustafabad custom can be drawn from Shah- 
abad. 

And if we turn to Mustafabad itself and 
the seven vdlages near it in which Lodi 
Pathans live, the evidence i<j, strongly in 
favour of the defendant’s contention. In 
those villages very many instances of ex- 


(2) 2G Iml. Cas. 686 ; o P. 1915 

(4) 68 P. K. 1889. 

27 P. 11. 1896. 

«■ 

( 9 ) 157 ^^ 

19i'2?98 


elusion of daugliters by near agnates are 

proved, while not a single contrary instance 

i.s to he found. Tlien the ea.ses in 
ifnstafabad have been fully threshed out 
Iiefore us and in the lower Courts’ judg¬ 
ments. A.s the first Court has pointed out, 
only one instance in that place in any way 
supports plaintiffs—Allalidi’s case—and the 
decision tl.ere was anihiguous, it not being 
by any means clear that the real ratio 
decidendi was connected with the question 
now before us. Even if the case is really 
one of exclusion of near agnates by the 
daughter, it is insufheient by itself to rebut 
tlie presumption mentioned above phis the 
evidence of actual practice in Mustafabad 
and the near villages. It is unnecessary 
for us to go into greater detail in viewof 
tlie undoubted fact, admitted by plaintiffs’ 
Coniisel, tliat, apart from tlie Shahabad in¬ 
stances, plaintiffs cannot prove their case. 

M e allow tin's appeal and dismiss plaintiffs 
suit with cost tlirougliont. 


Appeal alhwed. 


MADRAS HIGH COURT. 

Civil Afpral No. 19 of 1914. 

Mavcli S, 1915. 

J resent: Sir Jolin Edwartl Power AVallis, 
Kt., C hief Justice, and Mr. Justice Tyahji. 
Sri HOTHA VIRAIHIADRAYYA 
PANTUL U—Claijjaxt—Appellant 


REVENUE DIVISIONAL OFFICER, 
POLA\ ARAil Referiuno Officer) and 
another—Respondents. 

hfiuil nrqumtion—Laud aapiired hy Government^ 

Appnvttonmcnt of compenMifionnmonnt hctieeen landlord 

an l Jtfrtajg-Miielulika by tenant before Madras Estafen 

iV”j * ynvHj/ up claim to compensation, effect of— 
Madras Estates Luml (I of 1908;, «. 6 (1). ‘ 

ri of land” on the date 

It ixtos Land Act came into force can also claim 
conipouHation m respect of the <.ccupancy right 
tontorrod upnsi him by section 6 (1) of the Act 
Mheii that land is nequimd by Govoniinent under the 
band Acquisition Act. A much.lika executed bv a 
t^enant prior to Madras Kslates Land Act, relinquishing 

m . docs not estop him from 

making the claim in view of the new right conferred 

c5 2.]"" tlie Kstatis Act. [p. 9, 

coh!n*!fnr rinterests in the land, 

Ssi not of IT" and not in 

respect of one alone, [p. 0^ col. 2.] 
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PflULESAKI I*. RIIDKUL RAJ SINGH. 

Appeal against the order of t'.io Court of 
the Government Agent, Godavery, in Revenue 
Case No. lS8-o^Ag., dated the 2Stli June 
1918. 

PACTS.—Government acquired tliree items 
of land from the proprietor of the Gangole 
Estate for building a choultry. Two were 
pieces of dry land, and the third a piece of 
aeroya'i land under cultivation by a tenant. 
Tlie ryot came into occupation of that item 
of land under three mncliilikns A, ^ and C, 
executed before the Estates Land Act came 
into force, each of which contained the 
following clause:— 

If either you or tlie Government open 
roads, channels, etc., tlirough the said lands, 
during the stipulated period, I shall have no 
concern in the compensation to be given by 
the Government either in respect of the 
said lands or fruit trees thereof. But it 
is agreed tliat the cist should he paid 
on the excess land, according to tlie aforesaid 
rates.” 

The landlord contended that under the 
above clause the tenant was not entitled to any 
share of the compensation paid by Govern¬ 
ment. The Land Acquisition Officer t.e., the 
Deputy Tahsildar, referred the question to 
the Government Agent under section IS of 
the Land Acquisition Act. He held that 
the Estates Land Act altered the status of 
the r{/o^ and conferred upon him a perma¬ 
nent right of occupancy in the land; the 
muchilikas refer to a state of tilings before 
the Estates Land Act came into force, and 
the tenant is entitled to claim compensation 
in re.spect of tlie permanent right of 
occupancy conferred upon him by section G 
(1) of the Madras Estates Ijand Act. The 
present ap. eal is against that decree. 

Mr. V. liamesam, for the Appellant;—Even 
under the Estates Land Act, the agreement 
is not invalid, becau.se there is nothing 
in the Act prohibiting such an agreement. 

Mr. V, Rainadoss, iov the Respondent:—The 
condition in the agreement may be valid 
before tlie Estates Land Act came into force, 
and not after when the tenant secured 
occupancy right in the land. 

JUDG MENT.—We think the terms of the 
muchilikas^ Exhibit A, etc., which were 
entered into before the passing of tlie Madras 
E.statos Land Act, were intended to amount 
to an admi.ssion by the tenant that he had 
no permanent interest in the holding and 


no claim to any compen.sntion in tlie event 
of its being acquired by Govormnent. ^Vo 
think, however, that tlio muchilika must he 
road with reference to tlie state of tilings 
when it was entered into, and tiiat tlie torm.s 
in question cannot be read as an agreement 
by the tenant to transfer to tlie landlord 
his riglit to compensation in respect of any 
interest in the holding which might after¬ 
wards be conferred upon liini by the Jjegis- 
lature. We think, therefore. that the 
Government Agent was riglit in holding that 
the 2nd respondent was entitled to a share. 
As regards the amount of compensation, 
tlie Government Agent does not say that 
he has taken the tenant’s interest into 
account and refers only to tlie landlord's 
interest. Tlie value of the landlord’s share 
as paid l>y liim being Rs. 8 per annum, it is 
conceded that tlie tenant's interest may he 
estimated at a like amount and 20 years’ 
purchase at Hs. 120 an acre he awarded for 
the whole withtlie usual 15 percent., of wliich 
tlie appellant will be entitled to one-half and 
the 2nd respondent to the other half. 'J'he 
appellant must pay tlie 2nd respondent’s 
costs of tlie appeal and will recover 
proportionate costs against tlie Ist respond¬ 
ent wlio has not entered an appearance. 

Appeal partly allowed: Decree modified. 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES. 

Rkvbnte Petition No. 21 oe 1912-13 ok 
Azamoarii District. 

August 15, 1918. 

Present: —Sir Duncan Colvin Baillie, S. ;M., 
and Mr. Tweedy, J. J[. 

Mnsnmmat PHULESARI— Defendant— 

ArrEDEANT 

versus 

Dahu SHUKUL RAJ SINGH— Plaintiff— 

Re.SHOxNDFNT. 

Ajm Tenancy A»-l {II of 1901), >f, 22—S'ttcctw/W — 
Viu'le, }phelher can swceed to nephew'n hohliity — Cut- 
tivdlion, tihnriiiy in. 

An undo wlio sliiu'rd in cultivation of an occu- 
))ancy iiolding with his ncpliew at the tiiao of the 
iattor's fll’ath is ontitl(>{l to inherit the nephew’s 
holding, fp. 10, col. l.J 

Second appeal from an order of the 
Commissioner of the Gorakhpur Division, 
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dated l*2th March It 13, reversing that of the 
Assistant Collector of Azanigarh District in 
the case of ejectment. 

.irOGMKNT. 


Tweedy,.!. M.-lMtu and Meet were 

joint occupancy tenants of a holding, i liey 
died of cholera practically at the same time, 
aged It and 10. Their uncle Padarath 

undoubtedly helped them in their cultivation 
and on their death claimed the occupancy 
holding by virtue of inheritance. Padarath 
has a separate occupancy holding and the 
Commissioner has found that he was not a 
sharer in the holding but a manager and 
that as ho had his separate cultivation be 

bad no title to succeed. 

There is practically no dispute 
facts and the question is whether 
missioiier has drawn a correct 
from those facts. I think not. 
boys died, they were quite able to join in 
cultivation and it is to my mind proved 
that their mother Phulesari and they with 
their uncle's help ran the holding. I adarath 
no doubt had separated from his brothers, 
hut the circumstances are such as to raise 
the presumption that he and his nephews 
had re-united. I would decree the appeal as 
far as Padarath is concerned with costs 
and resttire the holding of the Assistant 
Collector. 

B-AILI.u:, S. M.—1 concur. 

ApppoJ n^hid’ed: diorJifit’ii, 


about the 
the Corn- 
inference 
When the 


MADRAS HIGH COURT. 

Second Civil Acpeai. No. 2398 op 1912. 

February 23, 1915. 

Fresent: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

KALIAPERUMAL KEURUDAYAN and 
ANOTHER—Dependants Nos. 1 and 2 — 

Appellants 

versus 

CHIDAMBARAM THANJIRAN— 

Plaintiff—Respondent. 

Limitation Act {IX of 1908), Sch. 7, Arts. U2,14-i- 
Sait for posf'efnion — Plaintiff, irhnt aiut^t prove —vtdeerst’ 
possr'x.'jjoH jWt’orfnI— Ponseifi-ion xrithin 12 [n^tra, proof 
of— Drjendantit' {iwhiliftj to prove pos^e^sion con. 
tinuoxisly for 12 years — Presumption—Poitsession ‘luder 
illegal order, effect of. 


Ill a suit for |>os3cssion the plaintiff must prove 
not only that ho is entitled to the property but 
also (if and in so far as that is contested) that he 
has not been rnit of possession during the whole of 
the 12 years preceding his suit. The facts that the 
(lefendanis are not able to establish affirmatively that 
thev have been continuously in possession for the 
said period of 12 years under Article 111- of the 
himitation .Act dties not necessarily entitle tho 
plaintiff to succeed unless the roquiroments of .Article 
142 are also satisfied, i p. 11, col. 1.' 

In calculating the said period of 12 years, posses¬ 
sion under an illegal order should not be taken into 
account, [p. II, col. 1.] 

ilofee Singh v. Rnjnh Leelanand Sinyh, 11 W. H. 
49, followed. 

Second appeal against tlie decree of the 
Court of the Subordinate Judge of Tanjore 
in Appeal Suit No. 907 of 1910, preferred 
against that of the Court of the DUtriefc 
Munsif of Tanjore in Original Suit No. 21(i of 
1909. 

Mr. y. RajagopnJa Chariar^ for the Appel* 
lant. 

Messrs. K Ramanath Shenai and P. Rama- 
nnthan, for the Respondents. 

FACTS.—Plaintiff in thissuit fs Chidam- 
bara Thanjiran and the defendants Nos. I 
and 2 are sons of one Amirfclialinga Keeru- 
d«yan. The property in dispute originally 
belonged to one Muthusami Thanjiran, who 
sold it to the pre.sent plaintiff on Itith Febru¬ 
ary 1888 under Exhibit F w-hich was 
registered on 22nd March 18^^8. 

Within a month of the registration of 
the said sale-deed, tlie plaintiffA vendor 
Muthusami mortgaged the same property 
with posse.ssion to defendants’ father 
Amirthalinga Keerndayan on 19th April 
18SS under Exhibit XI for a sum of 
Ks. 200. 

Plaintiff’s case is that aftersale to him 
under Exhibit F and at the same time, h'J 
allowed his vendor Muthusami to be m 
possession of the land on an oral lease. 
Plaintiff further contends that as per 
this oral lea«e, his vendor was in 
posse.ssion and enjoyment of the land, 
giving him ninkflm every year. The 
tie is between the present plaintiff 
and Amirthalinga'.s .sons claiming the 
same property from the same person by 
virtue of a sale-deed in favour of plaintiff and 
a mortgage in favour of the defendants 
father. 

Plaintiff’ contends that the mortgage 
favour of Amirthalinga Keerudayan under 
Exhibit XI is only a sham and collusive 
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transaotion and that Amirthalinga ICeeruda- 
yan never got possession of the property and 
was never in possession and enjoyment of the 
same. 

This second appeal coming on for hearing 
on the 30bh and 31st July 1914, the Court 
delivered the following 

JUDGMENT.—The learned Subordinate 
Judge has, it seems to us, overlooked the 
bearing of Article 142 of the Limitation Act. 
The plaintiff must prove not only that he 
is entitled to the property, but also (if and 
in so far as that is contested) that he has 
not been out of pos.session during the whole 
of the twelve years preceding his suit. 
The fact that the defendants are not able 
to establish affirmatively that they have 
been continuously in possession for the .said 
period of twelve years under Article 144 of 
the Limitation Act does not necessarily 
entitle the plaintiff to succeed unless the 
requirements of Article 142 are also satisfied. 
We must call for a finding, therefore, on the 
following issue : ‘Whether at any time 
within twelve j^ears from the date of the .suit 
the plaintiff or his predecessors-in-title were 
in pos.session of the property referred to in the 
plaint,” 

In answering this question the Subordinate 
Judge will not consider the possession 
which was given to the plaintiff on the 
24th October i907 under the decree in 
Second Appeal No. 164 of 1903 on the file 
of the High Court. That decree was passed 
when the father of the present appellants 
stood on the record as a party respondent, 
though he had then died and liis legal 
representatives had not been brought on 
the record. The decree was consequently 
not binding on the appellants and the 
delivery of posse.ssion on the 24th of October 
1907 was cancelled for all legal intents and 
purposes when the possession was ordered to 
be re-delivered to the appellant in May 1908. 
In this connection we follow the decision of 
Loch, J., in Motee Singh v. Rajah Leela- 
mind Singh (1) though it was dissented 
from by Glover, J. 

Fresh evidence may be given by either 
party. 

The finding should be submitted within six 
weeks from this date and seven days will be 
allowed for filing objections. 

(1) n w. R. 49. 


FINDING.— # # # 

1 find the issue for defendants and against 
plaintiff. 

This second appeal conflng on for final 
hearing after the return of the above finding 
from the lower Appellate Court upon the issue 
referred to it for trial, the Court delivered 
the following 

JUDGMENT.—We accept the finding and 
allow the appeal, dismissing the suit with 
costs throughout. 

Appeal allowe'] Suit dismissed. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revente Petition No. 13 of 1912-13 of 
Fateufi'k District. 

December 5, 1913. 

Present :—Sir Duncan Colvin Baillie, S. JL, 
and Mr. Tweedy, J. M. 

GAURI SHANKAR—Aim'ellant 

versus 

AMBIKA PRASAD—Resi-ondext. 

Landlord and tenant—Tankti in viUoijca. on-nerahip 
in — Presumption—Kntnj in jxipcrson basis of posses¬ 
sion—Evidence of permission to make tanks—lianlcn of 
proof. 

There is no persiiinption of liuv or cush;ni ihat- 
tlio ownership in tlie tanks situate in a A’illago vests 
in tfie zemindar. They f)elong to the proprietor if 
he has made them or to the tenant if he lias made 
them. Entry in the papers must be made on the 
liasis of ])osscssion and a tenant should not bo asked 
to give in every case evidence of the zemindar's per¬ 
mission to make it. [p. 12, col. 1.] 

Appeal from an order of the Commissioner, 
Allahabad Division, dated 1st April 1913, 
reversing that of the Settlement Officer of 
Fatehpur District in tlie case of correction 
of papers. 

JUDGMENT. 

Bailme, S. M.—The dispute is as to the 
record to be made in regard to an old tank. 
It is clear that the entry to be made must 
be on the basis of the po.ssession, and on 
this ground it was decided in favour of 
the appellant by the Settlement Officer. The 
Commissioner lays down that village tanks 
are by common custom the property of the 
land-hulders to whom the village belongs 
and tliat if a tenant claims a tank as Jn's 
own, he must be prepared to prove this, to 
show that he got permission to make it 
and on the understanding that it would be 
his own when made. In my opinion both 
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these grounds are baseless. Tliere is no 
custom as to the ownership of tanks ; 
tliey belong to the proprietor if he lias 
made them ; th^ Itelong to a tenant if he 
has made them. There is no provision of 
law by which a tenant claiming a tank 
must give evidence of his permission to 
make it and of an understanding that it 
would he his own when made. The tank 
now in question is a very old one and it 
seems to me absolutely unrea.sonable to 
.suggest that evidence of permission to make 
it in favour of the grand-fatlier of the appel¬ 
lant should now he demanded. In my 
opinion the Settlement Oilicer was riglit in 
deciding on the ha.sis of possession and 
his order should he restored. I would allow 
thi.s appeal and restore the order of the 
lower Appellate Court. Costs on respondent. 

Tweedy. .T. M.— I concur. 

Ap}yeal alhireil. 


MADRAS HIGH COURT. 

Appeal from Original Ciy[l Suit No. 81 

OP 1914. 

February 24, 1915, 

present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

^fnsmnmat KHADER UNNISSA BEGAM— 

Plaintiff—Appellant 
vers^is 

MUHAMMAD MUSTAN ALl BADSHA 
SAHIB —Defendant—Respondent. 

ilalirioHii })ro.<ecu(ion—of vcttsonithlc and 
hnhle cant!*' — Malice, proof of—Couiplniiit fal^n' to the 
knoirlcdo^ ^f dcfciidant-^PUiinlijf guilty of s-ome ditt. 
houeift act—Defendant not justified in inriking fahe 
iilleyationii. 

Ill n suit for <lamag.?8 f<ir malicious prosocniion, 
not only want of it'nsoimhlo ami probable canso but 
also malice is proved if tin* complaint was faLsc 
to the knowledge of the complainant. The fact that 
the plaintilT was guilty of some other dishonest act 
will not justify the defendant in making allegations 
against his conduct false to his knowledge. 

Bhiin Sen v. Sita Ram, 2i A. 303; A. W. N. (1902) 
92; AbrniA v. North Eastern liaihvay Co»lp^/«y, (1880) 
11 A. C. 247; oo L. J. Q. B. 4o7; o', L. 63; 50 .T. P. 
059, followed. 

Appeal from the judgment of the 
Hon'ble Mr. Justice Sankarau Nair, in the 
exercise of the ordinary original civil 
jurisdiction of this Court in Civil Suit 
No. 95 of 1913. 
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^Ir. M. K. Txnmdswami Aiynr, for the 
Appellant. 

^(r. V‘^nhita!iuhhriY(tmiali, for the Re* 
.Hpondent. 

JUDGMENT.—The finding of the learned 
Judge is tliat the defendant’s complaint 
again.st the plaintiff wa.s false and the 
facts found further show that the com¬ 
plaint wa.s false to the knowledge of the 
complainant. When a complaint i.s false io 
the knowledtje of the complainant^ not only 
i.s want of rea.sonahle ami probable cau.se 
proved but malice also i.s proved. See Bhim 
Sen v. Sita lt(nn{\) and Ahrath v. North Eastern 
Railway Company (2). We are unable to agree 
with tlie learned Judge that because the 
defendant liad grounds for suspecting the 
plaintiff or lier hu.shand of having committed 
some wrongful act in connection with the 
defendant’s daughter’s jewels, the defendant 
could not be deemed to have been actuated 
by malice in himself bringing a case on 
allegation.^ false to the defendant’s knowledge. 

On the evidence we hold that Rs. 1,000 
(thousand rupees) is a fair sum to be awarded 
to the plaintiff as damages. 

AVe set aside the Judge’s decision and 
pass a decree in the plaintiff’s favour for 
Rs. 1,000 (thousand rupees) and costs in both 
Courts. 

Order set aside. 

(1) 24 A. 363; A. W. X. (1902) 92. 

(2) (1866) II A. C. 247; 55 L. J. B. 157: no L. 
T. 63;50 J. P. 059. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 931 of 19l2. 

September 19, 1913. 

Prese/it: — Sir Charles Arnold White, Kt., 
Chief Justice, and Mr. Justice Sankaran Nair. 

CHITIBOBU ADENNA and others— 
Defendant.s - Appellants 

vej’stts 

GARIMALLA JAGGARRAYADU— 
Plaintiff—Respondent. 

Contract Act f/X of 1872j, s. 4— Acceptance subject 
to a condition subsequent—Atiction sale—Bidder 
benamidur —Fraud — Misrejn'esentafion - Repudiation 
of contract—Specific performai}Cc —Benamidar can sue • 
Exchange of patta niul muchilika does not give title. 
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Whoi'i? nu auetion-sulo coiuliicted through an agent 
has boon conlirmod iu the name of the higiiost 
bidder subject to the approval of the principal, there 
is a contract of sale ou the gmut of the approval, fp, 
13, col. 2.] 

\Vhore there is an acceptance on behalf of the 
principal of an offer which has been made subject 
to a condition subseiiuont, there is a conti'act, if that 
condition siibse<|uent is satistied. [p. 13, col. 2.] 

In the absence of any restriction in tlic conditions 
of sale that bids must bo made in the bidder’s own 
interest and not on behalf of anybody else, the more 
fact that a person was acting on Ijchalf of some¬ 
body else when he made a bid, would not make it 
fraudulent, nor would it amount to such rnisiTjire- 
sentation or suj)prcssion of material facts as to 
entitle the other party to repudiate the contract, [p. 
11, col. 2; p. 15, col. 1.] 

In a suit for specific performance it cannot be 
successfully pleaded in defence that tlie man who has 
otitered into the contract for specific performance 
is not the man who has the beneficial interest, fp. 15, 
col. 1.] 

An exchange of palUt and muchiUka or an agree¬ 
ment to dispense with the exchange of puita and 
inucitilikd is a condition of tho right to recover rent, 
but the mere exchange of patfa and mnchilika does 
not give title, [p. 15, col. 1.] 

Second appeal from a decree of the Court 
of the 'J'emporaiy Subordinate Judge of 
Vizagapatam, in Appeal Suit No. 129 of 1910, 
preferred against that of tlie Court of tiie 
District Munsif of Chodavaram, in Original 
Suit No. 810 of 1903. 

Mr. B. N. S(ir<r.a^ for the Appellants. 

Mr. S. Hrinivasn Aiyangar^ for tho Re¬ 
spondent. 

JUDGMENT. 

WiitTK, 0. J.—Two questions, it seems fo 
me, arise for consideration in this appeal. 
Firsts was there a contract between the 1st 
defendant and the Maharajah acting through 
his agents, on the .strength of which the 1st 
defendant had a good defence to the plaint¬ 
iff’s claim in the ejectment and \vhich would 
entitle the 1st defendant to remain in posses¬ 
sion of tho lands in question? Secondly, 
assuming there was a contract, was the 
Maharajah, entitled by reason of the events 
which happened to witlidraw his consent 
and to repudiate the contract and to deal with 
the lands as if no contract had been entered 
into? 

Tlie first question turns mainly on the 
documentary evidence. The 1st document is 
Exhibit 1. Tlii j is a record of the .sale, as 
I understand it, of the riglit of occupancy in 
tho lancl.9 in question. The Isfc defendant 
was the highest bidder and we tind this 


statement ^ hi the document, that as the 1st 
defendant bid the last bid for one hundred and 
fifty rupees, and as no other bid for more than 
that it (the .sale) has been confirmed in tho 
name of the highest bidder, Chitibobu Adenna, 
subject to tho approval and order.s of the 
special agent, Vizianagaram Samastanain.'’ 
That is dated Stii July 1907. Then on 
August IGth we have a document which 
embodies the approval of the .special agent. 
That document, which is ICxhibit V, is in 
these terms: “The leasing out of the said 
inilla lands for settlement cowle for Fash 
1317 to Adenna Chitibolm (the 1st defendant) 
according to the (tmin's recommeiidatiori has 
been approved. It must be duly given 
elVect to”. On August 29th we have an 
application by tlie plaintifi: for a cowle of tlie 
lands in question. That is Exhibit L. On 
September tJth we have a document, Exliihit 
H, which amounts to a grant of the lands 
in (luestionto tlie plaiiitiif, wlio is now seeking 
to eject the defendants. The terms of that 
order are very similar to the terms of the 
document which embodies the approval by 
tlie special agent of the confirmation of tlie 
sale hy the cunin iu favour of the 1st 
defendant. 

Mr.^ Srinivasa Aiyungar has contended 
that Exhibit I was nothing more than an 
olfer hy the 1st defendant to the anuiK 
lie saj's tliat, that being .so, tliere \vas no 
contract between the parties because the 
communication of the acceptance hy the 
agent of the Maharnjali was not complete 
(we must take it as a fact that tlie ac¬ 
ceptance was not communicated to the Ist 
defendant). He relies on .section 4 of the 
Contract Act; ’ The communication of an 

acceptance is complete.as against the 

acceptor when it comes to tlie knowledge 
of the propo.ser.” If Exhibit I were nothing 
more than an offer made through the nmiu 
and all that the aniin liad .said was “ You 
have made an offer ; I will communicate it to 
my superior officer, and .see if he is prepared 
to accept it,” then, no d^ubt, Mr. Srinivasa 
Aiyangars contention under section 4 of the 
Contract Act would be good. But it .seems 
to me that Exhibit 1 is a great deal more 
than that. It seems to me that it amounts 
to an acceptance on behalf of the principal 
of an offer which has been made subject to 
a conJitiou subsequent, and that, if that 
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condition subsequent is satisfied, then there 
is a contract. That tlie special agent in 
fact approved is not denied. 

1 will take it to be the case that the onus 
is on the 1st defendant to establish tliat 
the confirmation which the amin purported 
to give to the sale, was an act within the 
scope of his authority. If the onus is on the 
1st defendant—I am not quite sure that it 
is—we have to consider what there is to 
satisfy that onus. We have been referred 
to a document, Exhibit U, which purports 
to define tlie scope of the agent’s authority. 
We find in it a direction to the amin from 
the special agent that the usual auction 
must be held and a full report should be 
sent....Everything should be done subject 
to the approval of the undersigned”. 1 do 
not think the latter sentence carries the 
case much further, because nobody denies 
that what was done under Exhibit I was 
subject to the approval of the special agent. 
We have the words “ the usual auction must 
be held.” That seems to me to indicate that 
w’hat took place when the 1st defendant 
was the highest bidder was in accordance 
with the u.sual practice. 1 think it may 
fairly be assumed that the terms which are 
embodied in the document, repre.sent the 
usual practice which prevailed when a .sale 
by auction took place by the amin. There 
can be no que.stiou that the amin purported 
to confirm the sale in favour of the 1st 
defendant subject to the approval and orders 


contract on his own behalf but on behalf 
of another man. The learned Judge would 
.seem to a great extent to rest his judg- 
ment on this part of the case on the ground 
of fraud. He says in one part of the judg¬ 
ment: “If the 1st defendant did not inform 
the amin that he was bidding for the 4th 
defendant he committed a fraud.” Further 
on he says: “ The very fact that the 1st 
defendant concealed from its knowledge that 
lie had bid for the 4th defendant would 
amount to a fi*aud practised by him on it. 
(the samasfhanam).'^ It is admitted that 
tlie 1st defendant in bidding was not 
acting on his own account but was acting 
as a name-lender for or on behalf of 
another party, /. c., the 4th defendant. 
1 cannot take the view of the learned 
Subordinate Judge that the fact that the 1st 
defendant wa.s a henamidar acting for some 
other man was in itself fraudulent and would 
entitle the Maharajah to withdraw his 
consent and to repudiate the contract. The 
relations between the 1st defendant and the 
4th defendant are clear enough. They are to 
be found in Exhibit VJI, which is a letter 
from the 1st defendant to the 4th defendant 
in respect of this transaction and the release 
deed(Exhibit VIII). These documents show 
that the 1st defendant intendpd that the 
4th defendant should have the benefit of this 
transaction and that he should have posses¬ 
sion of the lands. As 1 have said there is no¬ 
thing fraudulent in the fact that the 1st de- 


of the special agent, and if the onus is on 
the 1st defendant to show that the amin in 
so acting was acting within the scope of 
his authority, I think there is evidence to 
show that when the amin purported to 
confirm the sale .subject to the condition 
subsequent, he was acting within the powers 
which were entrusted to him as agent. 

As regards this part of the case, 3ilr. 
Srinivasa Aiyangar cited several authorities, 
but I do not propose to deal with them 
as the question here really turns upon the 
construction of instrument, and upon the 
facts of this particular case, I think there 
was a contract between the 1st defendant 
and the Maharajah’s representatives. 

The 8e(ond question is, was the Maharajali 
entitle^ in the events which happened to 
repudiate the contract ? It is contended 
that he was, as soon as he ascertained that 
the 1st defendant had not entered into the 


fendant wns a benamidar. 

Then c*>n it be said that there was .such 
misrepre.sentation or suppression of mate¬ 
rial facts, as would entitle the Maharajah to 
withdraw his approval and repud ip te th® 
contract. It must be observed that this is 
not a personal contract, that it is not one o 
the class of cases in which one party to the 
contract may be said to rely on the persona 
qualities or personal character of the 
other. It is a conti*act to put a man ni 
possession of land. It is conceded that, if ^ 
formal lease had been given to the As 
defendant, nothing could have prevented h'® 
from assigning the rights w’hich he h® 
acquired to anybody he pleased. That being 
so, I am certainly not prepared to hold f^® 
the mere fact that he was acting on behalf o 
somebody else when he made the bid 
when the sale was confirmed in his favour 
with the conditition to which I have referr® » 
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that the 1st defendant was eitlier mis¬ 
representing things or suppressing materwl 
facts so as to entitle the Alaharajali to say, 
in view of certain facts which have been 
brought to my notice since I gave my consent, 
I withdmw my consent and repudiate the 
contx’act.” There was no restriction of any 
sort or kind in the conditions of sale which 
provided that bids must be made in the 
bidder’s own interest and not on behalf of 
anybody else. 1 do not think that any 
case could lie found in which a defence to a 
suit for speciBc performance had been success¬ 
fully set up to the effect that the man who 
had entered into the contract for specific 
performance was not the man who had the 
beneficial interest. 

It ^as further contended by Mr. Srinivasa 
Aiyangar that the Maharajah had the right 
to withdraw his consent because, as I under¬ 
stood his argument, the title of the 1st 
defendant was not complete since there had 
been no exchange of patfa and muchiliko 
as between him and the Maharajah. No 
doubt an exchange of paffn and muchilika 
or an agreement to di.-'pense with the 
exchange of patta and nnirhilika is a con¬ 
dition of the right to recover rent. But I do 
not think it has ever been suggested that 
the exchange of patta and muchilika gives 
title. No doubt the parties contemplated 
that something further should be done after 
the agent’s consent was given, but this was 
not necessary for the completion of the 1st 
defendant’s title. For these rea.sons I think 
that the District Munsif is right and that we 
should set aside the decree of the Subordi¬ 
nate Judge and dismiss the suit with costs 
throughout. 

Sankahaa' Naif, J.—~I agree. 



mui-i UUUttT. 

FULL BENCH. 

Skcond CivrL Apckal No. IIS.3 of 1913. 

April 0, 1915. 

Presen/:—Sir Henry Richards, Kt., Chief 
Justice, Justice Sir P. C. Banerji, Kt., and 

Mr. Justice Tud'ball. 

:Musammat LAHASO KDNWAR—Pi,a[ntiff 

—Ai’pflla.vt 

versus 

MAHABIH TKWARI and othefs— 

Defendants—Respondents. 
Cu..<}uirers-~Joiiit hntl—Lniiy ptwei^sivn f>t 

OHc co-i^harer-linildind, eredion o/^IWsumdion- 
Other co.sliarcr, rtght of, to demulish. 

Whoro one ef).shai-er is for many years in oxclu.sive 
possession of a jiKrtieular plot and makes constructions 
tbcrcoD, tlie presumption is that he is so in posso.«. 
Sion with the consent <.f the eo-sliarers. The otlier 
co-sharcr.s cannot after lying by for nianv years come 
in and ask to have the eonstructlons deniolished fp 
16, col. 1.] 

^ Second appeal from the deci.sion of tho 
Subordinate Judge of Gliazipur, dated tlie 
30th July 1913. 


ilr. S. K. iJar, for the Appellant. 

Mr. Lakshmi Xarani (for Mr. M.L.Af/ar- 
u'ala), for the Respondents. 

JUpGMPJNT.—This appeal arise.s out of a 
suit in which tlie plaintiff sought a declara¬ 
tion that tlie share of the plaintiff aiul 
the defendant.s Nos. 38 and 39 amounts to 
H'tlis in a plot No. 703, and that she niiglit 
have a decree for joint possession of the 
plot and for removal of a thatch and for tlie 
restoration of a diteii said to Iiave been filled 
in. Notwitlistanding tlie pleadings ft is quite 
clear that the (contesting) defendants’ con¬ 
tention was not that the plot in question 
did not form part of tlie joint property of 
the co-sharers, but tbat they for a very long 
time had been in pcssession and bad sunk 
a well and made certain constructions. In 
the lower Appellate Court the defendants 
raised no controversy as to the proprietary 
title of the parties to tlie plot in question. 
All that they contended was tbat having 
regard to the long time they had been in 
possession, the plaintiff was not entitled to 
put them out or to have the constructions 
demolished. It is perfectly clear tliat in 
the event of a partition the plot in question 
will have to be taken into consideration. 
The authority making the partition will 
have regard to the rules that as far ag 
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possible parties iu possession shall be left in 
possession and if that is fonnd to be impos¬ 
sible and a certain plot (on which are build¬ 
ings) in the possession of one party has to 
be put into the lot of another, rent will be 
assessed. "Where one co-sharer is f(»r many 
years in exclusive possession of a parti¬ 
cular plot and makes constructions tlmreon, 
the presumption is that he is so in posses¬ 
sion with the consent of the co-sharers. 
The other co-sharers cannot after lying by 
for many years come in and ask to liave 
tlie constructions demolished. We think 
that the view taken by the Court below was 
correct and ought to he affirmed. There is 
no question of adverse possession in the case. 
We dismiss tlie appeal with costs. 

Appeal dismissed. 


MAUKAS HIGH COURT. 

Ari'KAi. AOAiNST Okdek No. 96 OF 1913. 

ilarch 1, 1915. 

Presetit: —Ikir. Justice Seshagiri Aiyar and 

Mr. Justice Napier. 

GURRALA SESHAYYA and another— 
Defendants Nos. 4 and 5—Appellants 

versus 

YEDIDA VENKATASUB13IAH— 

Respondent. 

LiuiUation -4c7 (IK of 1908), Sch. I, Art. IH'Z—Limi- 
fafivn, t>aviny of—Applicniion only nccoisanj-^Rcturn 
vf applicafion for amendment and faUtire to rc-prerenf, 
immaterial. 

Article 182 (if Schedule I of the Liiiiitution Act 
only reciuii-es that there should Ik* an application. 
'J'hc fact that an application was returned to the 
decree-holder for ameiuhnent and was not re-presented, 
would not affect limitation. 

Appeal from an order of the Court of the 
Subordinate Judge of Bezwada, in Appeal 
Suit No. 96 of 1913 (Appeal Siiit No. 352 of 
1912 on the tile of the Court of the Subor¬ 
dinate Judge of Kistna at Ellore), preferred 
against that of the Court of the District 
IMunsif of Ellore, in Execution Petition No. 
873 of 1910, in Original Suit No. 31 of 1S96. 
^Ir. r. Narayanamurthi, for the Appellants. 
JUDGifENT. The Subordinate Judge 
holds that as the applications of the j’ear 
1907 and 1908 were returned for amendment 


JATA SHANK'All V. RAM DAT. 

to the decree-holder and not represented by 
him, they would .save limitation. He 
relies upon Gopal Sah v. Janki Kocr (l) in 
support of tin's view. Article 182 of the 
Limitation Act only requires that there 
should he an application. The fact that it 
was not re-presented would not affect limita¬ 
tion. (dopal Sah V. Janhi Koer (1) was 
dissented from in Civil lliscellaneous Appeal 
No. 322 of 1013 [Vadiveln Pillaiw Marnda 
niJai (2)]. See also Srinivasa Aiyangar 
V. Tivumalai Chethj (3). We are not prepar¬ 
ed to follow the Calcutta decision. 

Tlie lower Appellate Court is in error in 
saying that when the applications of 1907 and 
1908 were made, the decree was in the 
Rajahmundry Court. The B diary shows 
that there must have been a re-transfer, 
^[orcover the District ilunsif, who may ho 
presumed to know how his record stands, 
does not say that at the time the two appli¬ 
cations xvere made, the Ellore Court had no 
.ini’isdiction. We must reverse the order of 
the Subordinate Judge and remand it for 
disposal according to law. 

Costs will abide the result. 

Order reversed. 

(1) 28 C. 217. 

(2) 2(> Ind. Cas. 113. 

(3) 23 Ind; Cas. 991; (19U) M. IV. N. 372; 15 M. L. 
T. 337. 


COURT OE THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revende Petition No. 2 of 1912-13 of 
Etawah District. 

August 5, 1913. 

Present-. —Sir Duncan Colvin Baillie, S. H > 
and Mr. Tweedy, J. M. 

JATA SHANKAR- Plaintiff—Affei-i^ant 

versus 

RAil DAT— Defendant— Respondent. 

U. P. Land Itcrenuc Acf (III o/I901), s. 172— 
trees—Standiiij tiniher—Sale whether con be set aside 
by deposit — V. P. General Clauses Act (I of 
4 (23 )—Imjnuvcable property—Standing timber. 

The mango trees when sold with the iutentam 
that they sliould be eat down and taken away by the 
jmrehaser are standing timber. Under section 4, 
clause 23 of the United Provinces General Glaus<?^ 
Act immoveable property does not include standing 
timber and, therefore, a sale of them cannot 
aside by d(.posit of monc}' under cectiou 172 of too 
Laud Kevcuue Act. [p. 17, col. l-l 
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MADNG MAl’NG V. SAN NYEIN. 

Second appeal from an order of the Com¬ 
missioner, Allahabad Division, dated the 
22nd October 1912, upholding that of the 
Collector of Etawah District in the case of a 
suit for sale of trees in default of paj^montof 
rent. 

FACTS.—A grove of mango trees was sold 
on account of arrears of revenue and pur¬ 
chased by appellant. 

The owner of the grove deposited in the 
Oolleclor’s office under section 172 of the 
hand Revenue Act the money necessary 
under that section to set aside the sale, and 
applied to set aside the sale. The purchaser 
objected on the ground that section 172 
applied to immoveable propei'ties but that the 
mango trees were moveable property. The 
Collector set aside the sale. On appeal, the 
Commissioner passed the following order on 
22nd October 1912 ;— 

*‘The question is whether a grove of mango 
trees is moveable property for the purpose 
of section 146 (c) of Land Revenue Act. 
According to the definition in the Registra¬ 
tion and Transfer of Property Acts, standing 
timber is moveable property. The reverse 
is the case, I may perhaps note, according 
to the Penal Code. The Revenue Act, 
section 193 {k), compels the inference that 
standing timber is not moveable property 
in Revenue Law. As far as my experience 
goes, groves are always treated by Revenue 
Officers a.s immoveable property. The Col¬ 
lector was not authorised to sell the grove 
and his order setting aside bis order of 
sale must be upheld. I dismiss the 
appeal. ” 

On a further appeal to the Board it passed 
the following 

ORDER. 

BAiLUt, S. M.—There is no doubt as to 
the law applicable in this case. The United 
Provinces General Clauses Act interprets 
the language of Provincial Acts, unless there 
is something repugnant in them. According 
to that Act, section 4, clause 23, immove¬ 
able property does not include standing 
timber. 

There remains the que.stion whether mango 
trees are standing timber. The question has to 
be decided in consideration of the circum¬ 
stances in which the trees were sold. If as 
is claimed by the appellant they were sold 


with the intention that they should be cut 
down and taken away, they were undoubtedly 
standing timber. In these circumstances 
the Collector had no right to set aside 
the sale which, therefore, must hold good. 1 
would allow thisappeal with costs on re.^imnd- 
cuts. Pleader's fee Rs. 10. 

Tweedv, J. M.—I agree. 

Appeal allowciU 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 38 ok 1913. 

March 22, 1915. 

Vresent: — Sir Charles Fox, Kt., Chief Judge, 

and Mr. Justice Paidett. 

MAUNG MAUNG— Plaintiff—Appellant 

versus 

MAUNG SAN NYEIN and others— 
Defendants—Respondents. 

Kxcention mle—Auction •purchaser s light—MisioUc 
or oversight in procedure, effect of. 

When the auction-purcliaser, in execution sale of 
a mortgage decree is claiming possession from 
persons who could claim only through one or more 
of the mortgagors and whose claim has been declared 
unfounded, a mistake or oversight in the proceedings 
cannot affect the real substance and subject of tlio 
litigation between the mortgagors and the mortgagee, 
[p. 19, col. 2.] 

Buheant v. UiracJiand, 27 B. 334; 5 Bom. L. K. 217, 
^[ahomed Kala Mcali v. A. V. Harperink', 1 Ind. Cas. 
122; 13 C. W. N. 249; 0 A. L. J. 34; 5 M. L. T. 126; 9 
C. L. J 165; 11 Bom. L. R. 227; 36 C. 322; 19 M. L. J. 
llo; 36 I. A. 32 (P. C.); 5 L. B. R. 25, referred to. 

^Ir. N. N. Burjorjee, for the Appellant. 

'Mr. Higginbotham, for the Respondents. 

JUDGMENT. 

Fox, C. J.—The first and second defendants- 
respondents are the sons of Maung Po 
Maung and Ma ^le: the other defendant- 
respondent is a Receiver appointed in a suit 
by a mortgagee against the above persons 
and one Po Nwai on a mortgage of the 
property in di.spute. On the 11th November 
1904 Po Maung, Ma Me, Maung Po U 
and Ma Mi executed a document, Exhibit 
B, by which they agreed that if they failed 
to re-pay to S. R. M. A. Pallaneappa Chetty 
Rs. 30,000 and interest by a specified date 
in the following year, they would make 
over outriglit a piece of land situate on tlic 
Western Bank of Thongwa Creek bounded 
on the east by Hmaw-wun river, on the 
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■west by Po Thi's pudcly l.unl, on tl»e soutli 
by Maunff On Saiiig's paddy land, and • n the 
north by Po Tlii's ;?arden together with 
the rice mill stinding thereon. 

The money not having been paid, Palla- 
neappa Chetty on the ’2nd July 1907 filed a 
Suit (No. 4d of 19U7) against the exe¬ 
cutants of the document Exhibit B, in 
wliich his case was that he had lent the 
Rs. 30,000 to enable them to erect a rice 
mill on the land, and that the defendants 
by the document agret-d to execute a legal 
mortgage of the land and the rice mill 
erected on it, but they had failed to do so. 
He asked for specific performance of the 
agreement to mortgage and for a mortgage 
decree. In the fir.st paragraph of the plaint, 
the property in respect of which he made 
his claim to a mortgage was described as 

that piece of land situated within the 
jurisdiction of tliis llon'ble Court and 
known for the year 1904 1905 as Holding 
No. 63, in Thongwa Kwin Yone Circle, 
JIanthawaddy District, with the rice mill, 
granaries and building.s thereon.” 

In paragraph 4 and in the second prayer 
of the plaint the rice mill, granaries and 
other buildings are referred to as commonly 
known as No. 2 Thongwa Rice Mill. 

The number 53 was not the correct 
number of the holding on which I he rice 
mill and buildings stood. The land included 
within the boundaries given in the agree¬ 
ment was not one holding. Part of it was 
garden land and this was Holding No. 
53: the other part on which the mill and 
its buildings had been erected was Hold¬ 
ing No. 43. 

Pallaneappa Chetty must have intended 
to enforce the agreement to .sell outright as 
stated in Exhibit B, or to mortgage, as by 
his plaint he admitted the agreement to 
have really been, over all the land included 
within the boundaries stated in the document, 
but he failed to verify the correct revenue 
holding number of the land before he 
filed his suit. 

Po Maung, who was the Circle Thugyi of 
the part in which the land is, and Ma Me, 
his wife, tiled a written statement whicli 
foreshadowed the chicanery in whicli tliey 
subsequently indulged. The 4th paragraph 
of this written, statement indicates that they 
tnew that the Chetty had made a mistake 


about the holding number of the land 
on wliich the mill stood. It implies that 
they had offered to mortgage the garden 
land (Holding No. 53) but tlie Chetty had 
refused to accept a mortgage of this, although 
it was all that he was in any event 
entitled to. The suit, however, was not 
fought ont. All the parties signed a petition 
stating that it liad been compromised on 
terms set out in the petition, and asking 
that a decree might be passed in accordance 
witli those terms. By these the Chetty 
abandoned a considerable portion of lii.s 
claim on condition of being paid the principal 
due to liim by a certain dat**, but if it 
was not paid by such date the decree 
was to be a mortgage decree for the full 
amount due to him, and the premises 
described in paragraph I of the plaint 
were to he sold to sasti.sfy the decree. 

On the 31st August 190S an order 
absolute was made for the sale of a peice 
of land known as Holding No. 53 of 1904-05 
situate in Thongwa ICwin Yone Circle, 
Thongwa Township, Hanthawaddy District, 
measuring 3 57 acres with the rice mill, 
granaries and buildings thereon.” The 
proclamation of sale and subsequently the 
sale certificate de.scribed what was to be 
sold and was sold in the same terms. The 
plaintiff in the present suit was the purchaser 
at the auction .sale which took place on the 
24th July 1909, and he paid Rs. 20,200 for 
what he bought. 

In the meanwhile Bo MaungnndMaMe 
had made various attempts to defeat and 
delay their creditor. In December 1908 
they petitioned tlie Court asking for an 
enquiry as to whether the Chetty had not 
lost all rights to a lien over any of the 
property. In the petition (Miscellaneous Case 

No. 195 of 1908) they asserted that the com¬ 
promise was come to because the Chetty 
was fully aware that only the piece of 
garden land. Holding No. 53, was the subject- 
matter of the suit. 

In October 1908 their sons, the Ist 
2nd defendants in the present case, applied 
that the sale of the mill and buildings might 
be stayed on the ground that these belonged 
to them, and "were not liable to be sold in 
satisfaction of the decree against their 

parents who had never been owners or iH 

* 

possession. 
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Again on tlie IPth July 190P these young 
men filed a suit against tlie Chetty, their 
parents, and their aunt, ]\Ia Mo, and lier lius- 
band, Po U, the present plaintiff, being subse¬ 
quently joined ?s a party, in which they 
asked for a declaration that they were 
the owners of the piece of land on 
which the rice mill, granaries and other 
buildings stood, that is, of Holding No. 43 
of 1004-00. 

This suit was decided against them ; the 
decision is conclusive that they have no 
right whatever to tlie land or to the buildings 
thereon. 

It is unnecessary to set out in detail 
the dodgery by which it was .sought to 
establish that these two young men liad 
become the ownersof the land and buildings. 
Tj iifortunately by means of some of this 
dodgery, Po Maung, Ma Me and their two 
sons were enabled to impose on the IJank 
of Bengal, and to induce its then manager 
to accept Holding No. 43 of 1904-05 and 
the rice mill, etc., on it as security for 
a large advance made by it. 

the plaintitf auction-purchaser,not having 
been able to obtain possession of what 
he bought, brought the present .suit to 
obtain it. One would have thought that the 
decision in the first and second defendants’ 
previous suit would have been sufficient to 
deter them from contesting the suit, but 
they have contested it on practically the 
same grounds as their own suit was fought 
on. 

The District Judge found in favour of 
the plaintiff on all contested facts. He 
decided,however, against him on legal grounds 
raised by himself. In his profuse and 
minute e.vamination of the legal intricacies 
which occurred to him he appear.s to have 
lost bis way in the maze he created for 
himself, 

The result of the fir.stand second defendants’ 
Suit No. 73 of 1909 having been that they 
failed to pi’ove that they were the owners 
of tl)e rice mill, granaries apd buildings 
on Holding No. 43 of 1904-05, tlie only 
matter left to be determined as between the 
plaintiff and them was whether the plaintiff 
bad 1 ought the rice mill and other 
bud lings and the land on which they 
Blood. What “he bargained and paid for” 
jn tho words of the Privy Conucil quoted 


PJ 

••v 

in litihiuDif v. llirachtiml (1), was certainly 
rice mill buildings and tlie land on which' 
tliey stood. No one in his senses would 
have paid Ks. :i0,‘d00 for 3*57 acre.s ' of 
garden land in a village in tho cbuntiW 
far away from a large town. There can 
be no possible doubt ns to wliich rice 
mill, etc, was sold. None of tlie defendants 
ill Suit No. 43 of 1907 could now be lieard 
to .say that tlie compromi.se decree did 
not cover tlie wliole of the property over 
which Pallaneappu claimed to have a 
mortgage-decree or a mortgage. On thd 
principles adverted toby tlie Privy Council 
in Mnhomoil Kula Menh v. -I. V. Hnrpennk 
(2), the Court itself was bound to hold 
tliat tlie plaintiff' had bought a rice mill 
and tlie land on wliicb it stood. T'lio 
fact that sucli land was not included 
HoIdingNo. 53 cannot oust the right of tho 
plaintiff to obtain the rice mill and the lamt 
as well as Holding No. 53. Tlie omis.sioff of 
mention of Holding No. 43 tliroiighonfc Suit 
No. 43 of 1907 was a mistake or oversight-, 
which cannot affect the real sub-stUnce 
and subject of the litigation between the 
mortgagors and mortgagee: certainly not 
so when the aucthm-purcha.ser is claiming 
po.sse.ssion from the persons who could claim 
only through one nr more of the mortgagors, 
and wlio.se claim has been - declared 
unfounded. t ^ f 

Tlie third defendant is merely a«: officer 
of the Court appointed to take . posses.sion 
at the instance of a mortgagee whose 
mortgage, was created by one or more of 
the original defendants in Suit No. 43 of 
1907. Questions ma}' ari.se between this 
mortgagee tho Bank of Bengal and the 
plaintiff as to wlietlier it can enforce its 
mortgage over tiie laud as against him, 
but it is not entitled to have a Jleceivor 
kept in po.s.session in a suit to wliich the 
plaintiff i.s not a party. Jt may be noted 
that he was at one time made a party 
defendant in the Bank's Suit No. 51 of 

1910, but his name was struck out of 
that suit by an order which appears in 
tlie diary under date tbe2Stli September 

1911. 

I would allow the appeal, set aside tlie 

(1) 27 B. 334j 5 Bom. L. IMn:. 

(2) 1 Iml. Cas. 122; 5 L. B. K. 2.i; 13 C. W. X. 249; 
C A. L. J. 34; 5 Af. L. T. 120; 9 C. L. J. 135; 11 Bom.' 
L. 11. 227j 36 C. 323; 19 Jf. L. J. 115; <iG J. A. 32* 
(I’.C.). 
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decree of the District Court and make a 
decree ordering the defendants to deliver 
up to the plaintiff the rice mill, granaries 
and buildings on a piece of land now 
found to have been Holding No. 43 of 1904-05 
in Thongwa Kwin Yne Circle, Thongwa 
Township, Hanthawaddy District, whatever 
its present holding number may be, and would 
order the 1st and 2nd defendants, Maung 
San Nyein and Maung Tun Win, to pay the 
plaintiff mesne profits in respect of such 
property from the 27th August 1909 up to 
the time when the third defendant obtained 
possession as Receiver of such property, 
and the third defendant to pay to the plaintiff 
mesne profits in respect of such property 
from the time he received possession of it 
until pessession is delivered to the plaintiff, 
and would direct the District Court to 
enquire into and determine the amount of 
such mesne pro6ts. 

I would order the first and second defend¬ 
ants to pay the plaintiff’s costs of the suit 
and of this appeal. 

Parlett, J.—1 concur. 

Appeul alluweil. 


COURT OF THK BOARD OF REVENUE. 

UNITED PROVINCES. 

Revenue Petition No. 24 of 1^14-15 of 
Farrokhabad District. 

February 16, 1915. 

Present '.— Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

MUHAMMAD ABDUL HAFIZ KHAN— 

Plaintiff—Appellant 


versus 

HAM RATAN LAL —Defendant— 

Respondent. 

Qrovc —fruif orchard or timber grove—Tenant _ 

Occupancy rights, acquisition of—lMiid—Agra Tenancy 
Act (II oj 1901), 8. 11. 

Where a fruit orchard or timber grove has been 
planted, the grove-holder cannot be'ejected as a tenant 
from year to year so long as the land maintains its 
character as a grove. Nor cun he acquire occupancy 
rights so long as it remains a grove, because in 
either case, land is not land within the meaning of the 
Tenancy Act in which only occupancy rights can 
accrue. It becomes land after the disapi>earancc of 
the grove, [p. 20 col. 2; p. 21 col. 1.] 

Selected Decision No. 7 of JOll, Selected Decision 
No.4ofl9U Habibulloh v. KalyanDas,^ Ind. 
Gas. ]6d{ 12 A. L. J. 1060 at p. 1081, considered and 
followed. 

RnthmirlTnl 

,,!on 


Selected Decision No. 1 of 1908, discussed and 
dissented from. 

Second appeal from the order of the Com- 
mi.ssiotier of Allahabad Division, dated the 
16th September 1914, reversing that of the 
As.sistant Collector of Farrukhabad District 
in the case of ejectment. 

JUDGMENT. 

Holms, S.M. — {February 9th, 1915.)—There 
ii a finding of fact by the Commissioner that 
the land was first shown as cultivated in 1315 
Fitsli and in his judgment he says the facts 
are not disputed. Respondent wished to urge 
that the land became cultivated in 1306 FasU. 
The patwari mentions the cultivation in that 
year, but does not say how much of the land 
was cultivated and the hhasra has not been 
produced. I must accept the finding of fact 
by the Commissioner. 

The case of a fruit orchard like the 
present must be distinguished clearly from 
that of a timber grove. By Selected Deci¬ 
sion No. 7 of 1912 it is laid down that an 
important principle which applies to timber 
groves is applicable also to a fruit orchard. 
The principle is that, where a landlord 
allows a grove to be planted, he admits the 
tenant on a special agreement which prevents 
him ejecting the tenant a.s one holding from 
year to year. This is not, however, precisely 
the point in the present case. Under section 
11, a tenant who has held the same land 
continuously for twelve years has a right 
of occupancy in that land. The Board have 
held in Selected Decision No. 1 of 1908 that 
the term 'land,’ as used in the Tenancy Act, 
includes an area occupied by grove land, 
whether a timber grove or a fruit orchard, 
that is to say, that a fruit orchard comes 
within the definition of land held for 
agricultural purposes. In Selected Decision 
4 of 1911 both members dissented from tliis 
decision as regards timber groves and one 
member (Mr. Reynolds) .seems to have dis¬ 
sented from it as regards fruit orchards m 
cases where the land was for the purpose of 
planting an orchard in it. 

The High Court in Habihtdlah v. Ko.ly<i^ 
Pan (l) has held that land which was given 
for the purpose of growing bothtimberand fruit 
trees was not land held for agricultural pnr* 
poses within the meaning of the Tenancy Act. 


(1) 25 Ind. Cas. 160; 12 A. L. J. 1080 at p. lOSb 
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The High Court mentioned in their judg¬ 
ment Selected Decision No. 4 of 1911. It 
has been held definitely that a timber grove- 
holder cannot acquire rights of occupancy in 
the land on which the grove exists so long 
as it maintained the character of a grove, 
but there has been no similar finding in the 
case of a holder of a fruit orchard. When 
under the implied] special agreement, the 
land-holder, is prevented from ejecting the 
tenant so long as the grove exists, it would 
be harsh on the landlord tliat the tenant 
should be allowed to acquire occupancy 
rights. In this view, I should be inclined 
to treat a fruit orchai'd such as that 
in suit, for planting which the land 
was originally given and a timber grove 
similarly for purposes of acquisition of 
occupancy rights, seeing that the prin¬ 
ciple of a special agreement has been 
extended to the former by Selected Decision 
No. 7 of 1912. 

It seems clear that the land no longer 
maintains the character of a fruit orchard. 

I would set a.side the order of 
the Commissioner and restore that of 
the Assistant Collector, respondent paying 
costs throughout. 

Campuell, J. M.—1 agree. 

Appeal allowed^ 


LOWER BURMA CHIEF COURT. 

Civil Revision Petition No. 191 of 1914. 

April 29, 1915. 

Preseiif :—Sir Charles Fox., Kr. Cliief Judge. 

MA NYEIN HLA —Applicant 

verstis 

MAUNG GYI— Respondent. 

Civil Procedure Code (Act V of 1908;, m. 63. 73— 
Execution pi'Oceedings-^Decree-liolderit of different 
Court* attaching in execution same property, right of, 
to rateable distribution—Court,of highest grade — Trans¬ 
fer of decree. 

Under sections 63 and 73, Civil Procedure Code, all 
the holders of moiioy-decreos who have attached 
the property of their judgment-debtor in etecution 
in several Courts before the actual receipt of the 
assets by the Court of the highest grade, are 
entitled to share in the rateable distribution on 
application to such Court without getting their 
deccoes transferred to it. 

Sit Saing v. ilaung Po Kaing, L. B. R. (1901) I 
p. 121, Narasimhachariar v. Krishnamachai'iar,231nd. 
Cas. 909i 26 M, U. J. 406j 1. h. W. 403, referred to. 


Mr. Rahman, for the Applicant. 

Mr. Sin Hla Aung, for the Respondent. 

JUDGMENT.-5rlt appears to me that the 

Divisional Judge wa.s correct in holding 
that section 03 of the Code was applicable 
to the case. 

The property attached was money due by 
the Municipal Committee to tlie judgment- 
debtor. The decree-holder in the Sub-Divi¬ 
sional Court had it attached by prohibitory 
order on tl»e 23rd’ May. The plaintiff in 
the District Court had previously had it 
attached before judgment, and on his 
obtaining a decree on the 20th June he 
asked for an order that the money be paid 
into Court. The money was not then in the 
custody of any Coifrt, but was under attach¬ 
ment under the decree of two Courts. The 
money was paid into the District Court on 
the 25th June. The District Court under the 
circumstances was bound to give effect to 
both attachments. It could do so only by 
giving rateable distribution. 

The case is distinguishable from Sit Saing 
V.'Mainig Po Kaing (X) in that no attach¬ 
ments by the inferior Courts had actually 
been made in that case, whereas in the 
present case attachment had actually been 
effected by the inferior Court before the 
superior Court received the money attached. 
In a case like the present the recent deci¬ 
sion of the Madras High Court in 
Narasimhachariar v. Krishiamachariar (2) 
lucidly explains the duties of the superior 
Court. 

It was urged at the hearing that no 
appeal lay to the Divisional Court. This is 
the ca.se, but the ground was not taken 
in the application for revision, and as the 
Divisional Court's decision set right a deci¬ 
sion of the District Court which was 
obviously unjust to the decree-holder in 
the Sub Divisional Court, I decline to 
exercise the revisional powers of the 
Court in the applicant’s favour. If I did so, 

I should feel bound to revise the District 
Court’s order and to pass the same order 
with respect to it as the Divisional Court 
did. The application is dismissed with 
costs. 

Application dismissed. 

(1) L. B. R. (1900 I, p. 121. 

(2) 23 Ind. Cas. 909; 26 M. U J. 406; 1 L, W. 403. 
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KEDAU NATH V. HAK PRASAD, HI' 

COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 8 of 19U-12 of 
J SnAHJAHANPrij District. 

November 24, 1912. 

Present: —Mr. Baillie, S. .M., aiul 
Air. Tweedy, J. AI. 

KEDAR NATH— Api'eli.ant 

rer.s'>/.s' 

II All PRASAD— Respondent. 

.If/rn Ten nicy .Ic/ (II of 19)1 ). .>■. 21 in 

cultivation,’ interpretation of-Memhrrof Joint famify 
nioay from home, irhcfher itirnes in niltivution. 

■^Vhol•p fi iiuMnbc-r of nu ntrriciiHnri.st’s fiiinily 
attempts tocke out tlierosoiircf's c)f thefainily by some 
extra work away from home wliieli is not eonncetocJ 
with ajrricultnre, lie iloe.s not cense to share in the 
cMiltivation within the meanini' of the Tenancy Act." 

.Wiiere cultivation is pe:3onal, the sharinc: must be 
personal; bnt where it is not iiersonal, it need aimmnt 
to^no more tlian takin;^ jiart. in whatever arrange¬ 
ments arc made by the tenant-in-cliiof. 

Second appeal from an order of the Commi.s- 
.sioner of the Kohilkhand Division, dated tlie 
29th Alarch 1912, reversing tlmt of the A.s.sis- 
tant Collector of Shahjalianpur District, in 
the case of determination of tenure. 

JUDGMENT. 

. Tweedy, J. AT—(■Voremier OM, 1912).—The 
viewt4ikeji by the Commissioner that wliere sub- 
tenantsareeultivating noonecan be said to simre 
inthecultivation with the original tenant, cannot 
be upheld. A^ here tlie cultivation is personal 
the sharing must be personal, but where it 
is not per.sonal it need amount to no more 
than that taking a part in whatever arrange¬ 
ments are made hy the tenant-in-cliief. 1 am 
not prepared to lay down that when a mem¬ 
ber of an agriculturi.st’s family attempts to 
eke out the resources of the family by some 
extra work away from borne wliicli is not 
connected with agriculture, he ceases to '‘sliare 
in the cultivation’’ within the meaning of the 
Act. The appellant was born in the house 
and brought up by Laljit ns his son and there 
15 evidence that whenever at home on leave he 
helped in the arrangements made for the 
cultivation. He was beyond all controversy 
joint when he took up tlie appointment of 
schoolmaster and the mere fact of his 
leaving home and spending most of his time in 
his new employment would not necessarily 
separate him from his holding particularly 
when no personal cultivation is required. 


SEINI NAXDOO V. MESSERS. WilCHERS, 

Tlie judgment of the Deputy Collector is a 
sound judgment and commends itself to me. 

1 -would restore it and quash the finding of 
the Commissioner with costs. 

Haielif, S. AI. — Laljit at the time of his 
deatli did actually cultivate part of the hold¬ 
ing and I agree that appellant enjoying 
jointly with liirn the profits of the holding 
and contributing to tlie common may be held 
to have sliared in tliis cultivation and to be, 
therefore, qiiulilied to succeed to the whole 
holding. 1 concur. 

Appeal allowed. 


SIND JUDICIAL COAIMISSIONRR’S 

COURT. 

Original Civil Suit No. 141 of 1912. 

November 22, 1914. 

Present: —Air. Hayward, A. J. C. 

HUSSEIN! NANDOO— Plaintiff 

versus 

AIES.SRS. AVEICHERS and LEVY, Ltd.— 

Defendanats. 

r'/jv7 Vrocetiurc Code (.Ir^ U of 1908), g. 83— Alia^ 
cneny, guit against—Property o such enemy, hnio far 
nraihildo in cj:eciition. 

Tlio pl.'iintiff suod the dofcMKlants, a Gcrmnn 
Corpeirntion, Dir an account. On tlio outbreak of 
hostilities between Knglaml ami (lerniany in August 
1914. the cpicstion arose whether the plaintiff could 
contiime tlic suit during the war; 

Held, that an nli(‘n being nmenablo to all local laws 
in c»*nsid"ration of the jiroteetion bo enjoyed whilo 
residing in a ff)rcign territor}*, there was no reason 
why he should not be sued or jn'oeceded against 
in the Ctnirt-* of India and that the decree 
against an alien enemy would be effective against 
bis ]*ropeitv subjeet .to atiy rights of the Crown, 
[p 22, col. 2; p. 23. col. 1.] 

Air. Jftrdnra m Mewnram, for the Plaintiff. 

Air. hahimal Pahlonmnl, for the Defendant. 

JUDGAIENT.—An alien would appear to 
be amenable to all local laws in considera¬ 
tion of the protection he enjoys while resid¬ 
ing in a foreign country according to the 
cases quoted in paragraph 672 of Volume I 
of Halsbury’s Laws of England. This would 
appear to apply equally to an alien friend 
or an alien enemy. Reference should bo 
made to the recent ca.se of Pobinsoti Co. 
V. Continental Insurance Co. decided 
in England and reported in the Pioneer of 
the 18 November 1914. There would appofl^* 
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therefore, to he no reason why an alien enemy 
should not be sued or proceeded against in 
the Courts of India, thougli he has been 
expressly precluded from suing by section 
83, Civil Procedure Code, unless resident 
with the permission of the Covernor-General 
in Council. Such permission would apparent¬ 
ly have to be express and in absence of such 

permission, it would have to be considered 
how far an alien enemy’s property would 
be available in execution witliout reference to 
the Executive Officers of the Crown in view 
of the authorities quoted in paragraph 
of Volume I cf Hulsbury’s Laws of England. 

This suit, therefore, can proceed and it is 
unnecessary at this stage to determine wlie- 
ther or no an alien character lias attached to 
the defendant Corporation by reason of tlie 
number of alien sbare-bolders. The alien 
manager has, however, been interned in 
Ahmednagar and an adjournment till a day 
to be fixed in b’ebrnnry will be given for the 
defence to be duly prepared on behalf of the 
Corporation by the present management 
under the British share-holders. The decree 
will be effective against the property of tlie 
Corporation subject to any rights of the 

Crown. 


COURT OF THE EOARI) OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 22 of 1911-12 of 

Jaiinpok Distsict. 

July 22, 1912. 

Present: — Mr. Baillie, S. M. 

PHEKU TEWARI— Appellant 

versus 

KALI DIN SINGH— Respondent. 

Ayra Tenancy Act (II oflWlJ, g. 2H, 8coi>c of— 
Pcr},etaal lea^' by unilow havhiy life-iritcrest—LnmU 
holder, right of. 

A pcrpetunl lease grautedby a widow who lias only 
a lifo-iuterost in the occupancy tenancy is not after her 
death binding upon the land-holder under section 28 
of the Tenancy Act. 

Kection 28 of the Tenancy Act contemplates merely 
a lease for a fixed term and not- a lease in perpetuity. 

Second appeal from an order of the Com¬ 
missioner of Benares Division, dated 18th 


SUNDARAir AtTAR i\ SCBBAMMAL, 

January 1912, reversing tliat of the Assist- 
ant Colleclorof Jaunpur Dittrict in a case 
of ejectment. 

JUDGMENT.—The que.^tion is as to tlie 
validity of a perpetual lease, granted by a 
woman as a widow wlio had a life-interest 
in an occupancy tenancy, after tlie death 
of lessor. Tlio Commis.sioner has decided 
tliat the lease is not binding on tlie land¬ 
holder. 

1 liere appeal* to me to lie two grounds 

ftu* holding that section 28 doe.s not apply ;_ 

(0 1 be lessor wa.s not a full occupancy 
tenant having a right to transmit lier 
rights to a successor. She liad a life- 
interest only and lease executed by lier would 
not have been binding on Iier sucessor if there 
had been any successor, it would be aiisurd 
to make a lease, which would not Iiave 
been binding on tlie lessor's successors, to be 
binding on the landholder. 

(iV) Section 28 appears distinctly to con¬ 
template a lease of a term and not a lease 
in perpetuity. 1 do not consider that the 
lease now in question was binding on the 
landholder under section 28. It has been 
contended that as in addition to the signature 
of the life-tenant, two other persons alleged 
to he reversionei's also signed it, the effect 
is the same as if it were given by a person 
having full occupancy i-igiits. There is 
nothing to show that the persons who in 
addition to tlie widow signed the lease were 
entitled to the reversion of this occupancy 
right. I agree with tlie view taken by the 
Commissioner and dismiss the appeal with 
costs on appellants. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civic Appeae No. 1170 of 1913. 
February 5, 1915. 

Present: —Mr. Justice Ayling and 
Mr. Justice Tyahji. 

T. R. SUNDARAM AIVAR— Plaintiff- 

Appellant 

versus 

SUBBAMMAL and another—Dependants — 

Respondents. 

Hindu. Laxo—Absolute alienation of joint fuinilu 
property in lieu of maintenance, whether legal. 
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QOPHURAN V. KALLU, 

An absoluto alienation of joint family property to a 
luaintenancc.lioldcr in lieu of innintcnanco is not 
necessarily illegal. 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 265 of 1912, preferred against that of 
the District Munsif of Ambasamudram, in 
Original Suit No. 50 of 1911, 

Mr. C. V. Anantha Knshna Atyar^ for the 
Appellant. 

Mr. A. Swaminatlia Aiya)\ for the Respond¬ 
ent. 

JUDGMENT,—No authority has been 
adduced to support the appellant's conten¬ 
tion that any absolute alienation of joint 
family property to a maintainance-holder 
in lieu of maintainance is necessarily illegal: 
and in the present case we must accept the 
finding of the lower Appellate Court that 
the alienation by Exhibit I was not excessive 
or unreasonable in the circumstances in 
which it was made. 

The second appeal is dismissed with costs. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE 

UNITED PROVINCES. 

Revenue Petition No. 35 op 1902-03 
OF Meerut District. 

July 1, 1903. 

Presenti^Ur. Hardy, S. M., and 
Mr. Thomson, J. M. 

Musammat GOPHURAN —Plaintiff_ 

Appllicant 

versus 

KALLU AND OTHERS—DEFENDANTS_ 

Respondents. 

Ejectment suit Cause of action, when arises—Suit 
u itkdravni without permission to briny fresh suit—Fre^h 
based ati. another cause of action, if barred—Civil 
Troecdure Code (Act XIV of 1882^, s. 373. 

A fresh cause of action arises each year as recards 
ejectment and, therefore, a suit for ejectment with 
drawn without permission to bring a fresh suit does 

not bar another suit of ejectment based on another 

cause of action. 

Xv AX« a 1J * A n for revision of an order passed 
by the Additional Commissioner of Meerut 
Division, dated 7th February 1903, confirm 

Collector, first 

Class of Meerut District, in a case of eject. 


JUDGMENT. 

riio.MSON, J. ]\I. —The plaintiff brought a 
suit under section 58/63 («), Act II of 1901, on 
27th March 1902, for ejectment of the defend¬ 
ants, but on 15th May applied to have it 
di.smissed, and it was struck off accordingly. 
On 16th May plaintiff applied for permission 
under section 373, Civil Procedure Code, to 
file a fresh suit. This application was 
granted. 

On 9th July 1902 the plaintiff brought 
the present two suits in respect of the same 
land under the same sections. The lower 
Courts have held that they are not main¬ 
tainable, the permission granted under 
section 373 being ultra vires and tlie Court 
which dismissed the first suit on 16th May 
being/imc/Hs o.(??ab on the 16th May. A 
reference to section 63, Act II of 1901, 
shows that the first suit was brought under 
the special provisions of clause (2) of that 
section with a view to ejectment from 1st 
July of that year i, e., from the beginning of 

1310 Fasli. 

The second suits were for ejectment from 
the 1st July 1903, i. e.^ 1311 Fasli and were 
brought under the first clause of section 63. 

The lower Courts were, in my opinion, 
right in their view of the law' as regards 
the first suit which, inasmuch as no permis¬ 
sion under section 373, Civil Procedure 
Code, had been granted before it was 
struck off, could not be instituted again. 
But a fresh cause of action arises each year 
as regards ejectment and I hold that so far 
as the second suits were concerned, no per¬ 
mission was necessary. 

The Commissioner w'as, in my opinion, 
wrong in holding that the second suits did not 
lie and as he disposed of the appeal before 
him on this point only and failed to dispose 
of the other pleas before him, I would 
remand the appeal to him for disposal on tlie 
other points. 

Hardy, S. M.—I concur. The Commis¬ 
sioner s order should be set aside and the case 

remanded. 

Apphcation allowed'. Cause remanded. 
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LAPHIBAl I’. ISARMAL. 


SIND JUDICIAL COMMISSIONEU’S 

COURT. 

Seconu Civiu Ai'I'eai. No. 12 oe 1912. 
October 23, 1914. 

Present: —ilr. Pratt, J. C., ami 
Mr. Croucli, A. J. C. 

Uusammaf LADHIBAI—PLAiNTirt'— 

Appellant 

rcrA'KS 

ISARMAL AND oruEKS—D efendants— 

Respondents. 

Hindu Lon — l{c& imMcaio—Himht inVoH-, ^<nlt hj, 
for mointeuancc—suit /u’r/dr 
in fainili/ house, whether harred — K>'i<ience Act (/ oj 
1872J, lib— Estoppel—tiuhsetiucnt contention 

ncijativing a prior one— Estoppel. 

The pluintify, a Himlu willow, Uveil oatsiiU' hor 
huslmnd's house in his life-tiinn nml rcccivoil a 
mninteuance nllowiinee iiwnrded to her under section 
488, Criminal Procedure Code. Her husband died in 
1897 and in 1898 she took up her residence in one of 
his houses which was not a familv residence. She 
continued receiving her maintenance allowance from 
tho defendants (heirs of lier liusband) which was 
subsequently stopped. In 1908 she tiled a suit for 
maintenance and obtained u deci'oe a/piinst the defend¬ 
ants. The defendants tiled unotlier suit in 1908 
aKaiiist hor for ejectment and obtained a decree, 
wliich was continued on appeal, ejecting her from 
tho house occupied by her on the ground that she 
had a right of residence in tlje family house, but not 
the house in that suit. Thereupon she brought tho 
present suit to establish her riglit of residence in the 
family house which the defendants contended was 
barred by reason of her prior suit for maintenance 
wherein no relief for residence had been sought: 

Held, that the suit was not barred by her prior suit 
for maintenance as that maintenance allowance was 
tixed at a time when she had a residence in one of 
the defendants’ houses and tlmt her subsoiiuent eject- 
ment therefrom gave her a eanso of action to demand 
that the niuitdenancn should bo supplemented by 
provision for her residence in the family house; [p. 20, 

p that tho defendants having ejected pluiidifT from 
the house she was occupying on the ground that it 
was not the family residence, were now estopped 
from denying her right to a residence in the family 
house, [p. 26, col. 1.] 

Varajlnl Solotv. Jihaiji y<nj(irdas,G Ibnn.L. K. 1103, 
followed. 


Appeal against Die judgment and decree 
of the Joint Judge, Sukkur-Larkana. 

Mr. Nihahhand Tihimdas, for tlie Appel¬ 
lant. 

IMr, Fdtehchand Asudomal, for Respond¬ 
ents Nos. 1 and 3. 

JUDGMENT.—The plaintiff who is 
a widow of Heniandas sues the defendants, 
■who are a co-widow and other heirs, for a 
declaration of her right to reside in the family 


house of Hemandas and for a consequential 
injunction. 

Tho facts tliat led up to tlie suit are 
admitted. 

The plaintiff eitlier left or was turned 
out of Henianda.s’ liou.se in Hemandas’ life¬ 
time and received a maintenance allowance 
awarded to her under section 488 of the 
Criminal Procedure Code. Hemandas died 
in the plague of 1897 and the plaintiff in 
1898 took up her residence in a house of 
Hemandas wliich was not the family re.si- 
dence. The nazir was appointed guardian of 
the property of the niiuor heirs of Hemandas 
and he did not interfere w’ith her occupation 
and continued the iiminteiiance allowance 
that had been ordered under .section 488. 
On the heirs succeeding to the management 
of the estate they discontinued the main¬ 
tenance allowance and suits ensued. 

Plaintiff filed Suit No. 20G of 1908 for 
maintenance and obtained a decree on the 
31st May 1999. The defendants then filel 
Suit No. 244 of 1908 to eject her from the 
house she was occupying, on the grounds 
that she was unchaste and that the house 
was not the family residence. That suit 
was decided on the 1st January 1909 prior 
to the decree in the maintenance suit. Rut 
at the time of that decree the ejectment 
suit was under appeal and in appeal it was 
decided on the ground that she had a right 
of residence in the family house, but not 
in the house in suit. 

The plaintiff then brought the present 
suit to establish her right of residence in 
the family hou.se. 

The suit was decreed by the first Court, 
but tbe decree was reversed in appeal by 
the lower Appellate Court. 

The lower Appellate Court proceeds on 
two grounds, (1) that the plaintiff is not 
entitled to both maintenance and residence 
and (2) that she lost lier right of residence 
by living separate from her husband. We 
do not think tho decision can be supported 
on either of these grounds. The proposition 
that a widow who receives a separate main¬ 
tenance cannot claim residence in the family 
house is perfectly reasonable on che assump¬ 
tion that her separate maintenance has 
been assessed with a view to separate 
re.sidence, further the amount of maintenance 
so fixed would cover her expenses for rent. 
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The ^Yido\v has a right to adequate main¬ 
tenance and there is no o))ligation on lier 
to reside in the family house. Where slie 
elects to live apart, the maintenance -wouhl 
include a provi.sion for her rent or residence 
and this is only subject to the direction of 
the Court ^Yhich miglit, where tlie family 
property is small, refuse to a widow living 
apart a greater allowance than her main¬ 
tenance would havecost hadsheremained in the 
family house. Ka'^hirhai v. Shirajirnm JJev- 
liunm (0. The second ground is directly 
opposed to the law as laid down by the Madras 
High Court in Sityampalli Bnugurainma 
V. Si(ramp(iJh' Bramhaze (2), a decision in 
which we fully concur. 

Kow it is admitted that at the time the 
maintenance decree was made the plaintilf 
was in occupation of one of Hemandas’ 
houses and the lower Appellate Court finds 
that a provision for her residence was not 
considered when fixing the amount of main¬ 
tenance. It is said that the decree' in the 
maintenance suit bars the present claim. 
But as laid down in the case of Bangani Ainmnl 
V. Vijnyumnchi Bethlier (3), a maintenance 
decree i.s not final in respect of the amount of 
maintenance fixed, a suit will always lie for its 
reduction or increase. Plaintiff’s maintenance 
allowance was fixed at a time when she 
had a re'iidence in one of the defendants' 
houses. She ha.s been ejected from that 
residence and that gives her a cause of 
action to demand that the maintenance should 
be supplemented by provision for her resi¬ 
dence in the family house. This cause of 
action arose on her ejectment subsequent to 
1909 and the suit is, therefore, in time. 
We should also add that the defendants 
Imving ejected plaintiff from the house she 
was occupying on the ground that it was 
not the family residence, are now estopped 
from denying her right to a residence in the 
family house. As said in Varrijlal Solot v. 
Bhaiji }iagnr(las (4), it is a sound principle of 
law that as between the same litigants a de¬ 
fendant cannot defeat the claim of the 
plaintiff by a plea negativing a contention 
successfully advanced by liim in a former 
suit if he thereby approbates and reprobates.” 

(1) a B. 372. 

(2) 31 M. 338; 18 M. L. J. 254; 3 M. L. T. 206 

(3) 22 M. 175. 

(4) 6 Bom. L. R. 1103. 


It is not contended tliat the estate is too 
small to bear the charge of maintenance and 
residence. 

Pefore making a final decree, however, we 
wisl) to give the p.arties an opportunity of 
making provision for the right of residence 
in some other way. We adjourn the appeal 
for lliis purpose till to-day fortnight. 

The pai'ties have agreed that plaintiff 
should receive Rs. 5 a month increased 
maintenance in lieu of residence in the 
family liouse. We reverse the decree of the 
lower Court and pass a decree for the 
plaintilf for Ks. .5 a month increased 
maintenance with arrears from date of suit. 
Costs in all Courts on the defendants. 

Decree reversed. 


MADRAS HIGH COURT. 

Appeal against Order No. 5G op 1914. 

February 24, 1915. 

Bresent: —Mr. Justice Spencer and 
^Mr. Justice Se.shagiri Aiyar. 

KATTAMPUDI SUBBIAH CHETTT— 

Defendant—Petitioner—Appellant 

versus 

Khftn Bahadur AVALJI LALJI SAIT 
^Plaintiff—Respondent. 

Civil Procedure Code (Act V of JOOS^, 0. V, r. 20— 
Service of summonx upon defendant—Affixing of 
summons fu outer door of house, ichen suffeient — 
inquiry as to suit hy third party, ivliether notice to 
IKtriy iujerred. 

Notice of suit cannot be fixed to a partv to a puit 
by oIHcious ijn}uiric.s made by jiarties unconnected 
witli it about its result. Service of the summons by 
affixture to tlie outer door of the hfuise of the defend* 
.ant is good only when the plaintiff, on being told that 
the defendant has gone to a different jilace, makes 
an attcmj>t to serve him in that place bv taking 

out fresh summons against him to that place also. [p. 
27, col. l.J 

Appeal against the order of the Court of 
the lemporary Subordinate Judge of 
Nellore, dated the 1st November 1913, in 
Miscellaneous Petition No. 106 of 1913, in 
Original Suit No. 36 of 1913, (Original Suit 

No. 30 of 191.3, on the file of the District Court 
of Nellore). 

Mr. i5. Subramanta Aiyar, for the Appel¬ 
lant. 

Mr. K Narain Bao, for the Respondent. 
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JUDGMENT.—We think that tlie more 

4 

fact that some person, who had no authority 
to represent a party to a certain suit, 
makes inquiries as to what had been done 
with that suit, is not a legal ground for 
declaring that that party was duly served 
with notice of the suit. 

We also think that the return on the hrst 
snmmon.s in the case being that the defend¬ 
ant had gone to Gudur, the Subordinate 
Judge should have directed the plaintiif to 
take out fresh summons to Gudur, and in 
the absence of any attempt to effect service 
at Gudur, the service by atHxtnre at Santha- 
peta should not have been treated as sutli- 
cient service. 

We set aside the e.v parte decree and 
direct the District Judge to take the case 
on his file and dispose of it according to law. 

Costs will be costs in the cause. 

Appeal allowed; Sitit remanded. 


LOWER BURMA CHIEF CODRT. 
First Civil Apckal No. 83 of 1913. 
February 22, 1915. 

Present: —Sir Charles Fox, ICt., Cliief Justice, 
and Mr. Justice Hartnoll. 

S. M. A. CHETTY FIRM— Plaintiff— 

AI'FELLANT 

versus 

M. L. 11. M. A. CHETTY FIRM and others 
—Defendants—Respondents. 

Acknowledgment of debt^PnrfnecHhip jinn—Receiver, 
nckjioivlcdgment by, hoio far ojfords starting date for 
fresh period of limitation—Limitition Act (IX of 19UvS), 
«. 19. 

The acknowlodjrincnt of a debt of a partiicrsli'p 
firm by its Receiver, appointed for collecting its 
outstandings and doing all things necessary for (ho 
realisation and prosorvatiou c>f its assets, does not 
afford a fresh start for litnitalion, as it does not 
como within the power to collect ovitstandings or to 
roalizo assets; it may have been otherwiso if the 
powers of managing the partnership business liad 
been conferred on the Receiver, [p- 28, col. 2.] 
Payment of interest and giving of acknowledgment 
of a debt are two different things, [p. 2S, col. 2.] 
Lewin v. Wilson, (186(i) H App. Cas. 039; 
65 L. J. P. C. 7fi; 05 L. '1'. 4.19; Ebrahim llnji Yaknh v. 
Chnnilal Lalchand Kabree, 10 Ind. Cas. 888: 35 H. 30.1; 
13 Bom. li. R. 28.1; CAi/ntcry v. iTraJis, (1864) H II. 
L C. 115; 4 N. R. 520; 10 Jnr. (n. s.) 85.5: 11 L. T. 
08; 13 W. U. 20;11K. R. 1274; 145 R. R. 79, re¬ 
ferred to. 


^Ir. Coltman, for the Appellant. 

Mr. li. Leufaigne, for the Hespondeni. 

JUDGMENT. 

Fux, C. J.—The question for determination 
on tliis appeal is whetlior an ackuowlodgineiii 
given by a Ueceiver of a partnership property 
appointed in a suit to dissolve and wind-up 
the partnersliip alforded a creditor of tlie 
partuersliip a starting date for a fi'csh 
period of limitation under .sectioti 19 of the 
Indian Limitation Act, 19Ub. 

Tlie suit in wliicli the Ueceiver was ap¬ 
pointed was brouglit by tlie 2iul respondent 
in this appeal by his next frieiul, tlie Lst 
respojurent. It is Civil Regular Suit No. .38 
of 1910 of tliis Court. The order of appoint¬ 
ment runs as follows i — 

‘‘ It is orderc'd that A. R. A. R. liama- 
nathan Chotty be and lie is hereby appointed 
Ueceiver on a montlily remuneration of 
Ks. 300 (three hundred) only to take cliargc 
of the property of the Chetty firms of L. 
U. M. A. and A. 1 j. A. S. R. .M. pending the 
decision of tlie suit for di.s.'iolution of partner¬ 
ship witli power to collect outstaiidiiig.s and 
do all things neces.sary for the realization 
and preservation of the a.s.sets uf the said 
irms* 

The debt sued on in tlie present suit was 
contracted by the ^I. L. R. M. A, firm on 
the 30th January 1908, and the suit wa.s 
instituted on the 15th May 1912. Friina 
facte it was barred by limitation. The plaint¬ 
iff firm, liowever, relied on an entry in a 
book tlie translation of wliich is given n.s 
affording them a fresli period of limitation; 

17th day of Kartigai month Satharana 
year (corresponding with the 2iid December 
1910) credit to S. M. A. firm and deliit to 
M. L. R. ^I. A. firm by transfer from pre¬ 
vious account at the two months' term, loan 
rate of interest, Us. 5,917-7-9 for wliich sum 
of Rupees five thousand nine hundred and 
seventeen, annas .seven, pies nine (1 .sign) 

M. L. R. M. A.’s Receiver, 

!M. A. R. A. K. Kamanathan Chetty.” 
The plaintiff’s agent and attorney said in 
evidence that in December 1910 lie pre.ssed 
the M. L. R. M. A. firm for payment. This 
pre-ssure was apparently put on Soliappa 
Chetty, one of the defendants wlio had been 
managing partner of the firm in Rangoon. 
The plaintiff’s agent asked him to give an 



2S 

S. M. 1. CHETTY V. M. L. R. M. A. CHEITY. 

acknowledgment of the debt, but 8oliappa 
refused to do so because a Keceiver had been 
appointed, and the Receiver would give one 
as he had given iij. others cases. 

Both went to the Receiver, who said he had 
no money in liand but he would renew tlie 
loan. He then give the acknowledgrrent in 
Soliappa's presence, the latter agreeing to 
this course being adopted. For tlie plaint¬ 
iff, it is contended that in signing the 
acknowledgment the Receiver did .so as 
a duly authorized agent of all the part- 
nei'H of the ^1. L. R. A. firm in 
virtue of his position a.s Receiver of its 
assets, or at any rate as authorized by its 
managing partner Soliappn, and that in 
view of how it came to be given the pntners 
of the M. L. R. M. A. tirm are, or Soliappa 
is, estopped froni repudiating the acknowledg¬ 
ment. 

I agree with the learned Judge that no 
question of estoppel arises in the case. The 
plaintiff’s agent was not dealing direct with 
partners of the firm. It lay upon him to 
ascertain the extent of the authority of the 
per.son he dealt with to bind the partners 
in the firm. Soliappa was no longer tlie 
managing partner, and had refused to himself 
give any acknowledgment. This should have 
conveyed to the plaintiff’s agent that Soliappa 
did not profess to have any authority at the 
time to bind his fellow-partners. Upon the 
question whether the Receiver was as such 
an agent of the partners duly authorized to 
sign an acknowledgment of a debt due by 
them, Chinnci-y V. Evaus {l) has been relied 
on. It was a case in which a Receiver of 
mortgaged property h.ad been appointed 
under an Irish Act, and the question was 
whether payments of interest he had made 
kept alive the mortgage over several pro¬ 
perties although in fact he had been in pos¬ 
session of only one of them. It was lield 
that in making the payments he acted as 
agent of the mortgagor, and the mortgage- 
debt oyer all the estates wafe not l)arred by 
limitation. From the report of the arguments 
at page 129 of the report it would appear 
that the wording of the Statute under which 
the Receiver was appointed treated a Receiver 
under it as the agent of all the parties con¬ 
cerned. The decision underwent some exami- 

(l) fl864» 11 H. L. C. U5; 4. N. R. 520; !0 Jur. 

^5: U L. T. 085 13 W. R, 20; 11 E. R. 1274; 
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nation and criticism in Lewin v. Wilson (2)'in 
the Privy Council. It was pointed out that 
payment of interest and giving an acknow¬ 
ledgment of a debt are two different things. 
The case we liave to deal with is a case 
of a Receiver of partnership as.sets in a suit 
for di.s.solving and winding-up tlie partner- 
ship, who was appointed under Order Xb 
of the Code of Civil Procedure. Under that 
Order powers of managing the partnership 
busine-ss might have been conferred on the 
Receiver, but tliis was not done. His powers 
were limited to collecting outstandings and 
doing all things necessary for tlie'realization 
and pre.servatiou of the assets. The giving 
of an acknowledgment of a sum being due 

by the partnership clearly did not come 
witliin the power to collect outstandings or 
that to realize assets. It is argued, however, 
that it came within the power to do all 
things necessary to pre.serve the assets. 
Ebrahim Haji Yahib v. Ch.uilal laJchand 
Kabree (.:J) is relied on in support of this 
contention. 1 hat was a case in which an 
acknowledgment of liability of liis principal 
lad been given by the manager of a business 
after the owner’s death. It was held that 
under ^the circumstances of the case the 
letter containing the acknowledgment was 
a reasonable one for the manager to write 
to a creditor and that his writing was 

authorised ruder sections 20S and 209 of the 
Indian Contract Act as being an act which 
an agent could reasonably do for the pro- 
tection and preservation of his principal’s 
property after his death. 

It is unnecessary to express either assent 
to or dissent irom the decision. The case we 
lave to deal with is not that of a managing 
aeent but one of a Receiver upon whom no 
poner of managing and carrying on the 
business bad been conferred by the Court 
w ich appointed him. Under the power of 
doing all things neces.sary to preserve the 
assets the Court could not have contemplated 

at the Receiver should either pay away any 
of the moneys he collected or give acknow¬ 
ledgments of amounts being due, or do any 
other acts of carrying on the business as a 
going concern without its further orders. 

55 

(3) 10 Tnd. Cas. S88; 35 B. 303; 13 Bom. b- R. 
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In re TANQUTORU SRlRAMaiU. 

No case has been cited to us of a Receiver of 
a partnership business being held to be the 
agent of all or any of the partners, and tiie 
order of appointment of the Receiver who 
gave the acknowledgment did not, in my 
opinion, authorize him to give the acknow¬ 
ledgment. Consequently the acknowledgment 
did not afford a fresh start for limitation 
and the suit was barred. 

I would dismiss the appeal with costs 
against the defendant who has appeared 
on the appeal. 

Hartkoil, J.—1 concur. 

Appeal dismissal. 
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MADRAS HIGH COURT. 

Civil Misckllaneous Petition No. o21 

OE 1915. 

Februax’y 16, 1915. 

Present :—Sir John Edward Power 
Wallis, Kt., Chief Justice, and 
Mr. Justice Trotter. 

In re TANGUTURU SRTRAMULU— 
Plaintiff—Pktitioxer. 

Tranter o/ a civil canj .i.uhja’s expresaion of 
opinion about plaintiff's pniK'v, when iwt ground for 
transfer—Conduct of plaintiff. 

An expression of opinion by a Judge as to the 
clmructor of the plaintiff or of his paper, is no ground 
for transfer when that expression of opinion was 
elicited by the conduct of the plaintiff himself. 

Petition praying that in the circnmstance.s 
stated in the affidavit filed therewith the 
High Court will be pleased to direct the 
transfer of Original Suit No. 48 of 1918 from 
the file of the District Court of Godaveri 
to that of any other District Court. 

PACTS.—Mr. Sriramulu, Editor of the 
Carlylean^ and a first Grade Pleader practis- 
ing in the District Court of Godaveri, 
instituted a suit against Rao Bahadur 
K. Veeresalingam Pantlmlu for damages 
for libel alleged to have been published 
by the defendant in a pamphlet which 
was circulated to the public. In the 
cour.se of the trial before the District Judge, 
Mr. Cotton, the plaintiff applied for an 
adjournment of the case stating that certain 
papers relevent to the case had been filed 
in a criminal case then pending, and that 
they could fiot be yet procured. The Judge 
refused the adjournment asked for, and 


asked tlxe plaintiff to enter into the witness- 
box to prove the allegations in liis plaitit. 
The plaintiff in reply stated that lie had 
other evidence to adduce, which he would 
do first before himself going into the wit¬ 
ness-box. The Judge insisted on liis going 
into the box and asked the dvjfadar of the 
Court to put him into the^ witness-box, and 
in the course of the examination of tlie 
plaintiff, the Judge was alleged to have 
stated, referring to an article in his paper, 
the Carlylean, that the Judge used to sleep 
on the Bench, that Mr. Elwin, the Collector 
and District, Magistrate, Mr. Stewart the 
Sub-Divisional Magistrate, 'and himself had 
formed a bad opinion of him and his paper. 
The plaintiff, thereupon, requested the Judge 
to adjourn the case, on the ground that, in 
view of the remarks that had fallen from 
the Bench, he wanted to apply to the High 
Court for a transfer of the case, as he 
apprehended that he was not going to have 
a fair and impartial hearing. The adjourn¬ 
ment asked for was granted and the plaintiff 
applied to the High Court. 

Messrs. V. Chenchiah and J. L. liosario, for 
the Appellant. 

JUDGMENT.—There is, we think, nothing 
ill the allegation in paragraplis 7 and 8 of 
the affidavit. The plaintiff in the course of 
the case appears to have been vaunting the 
merits of his paper and the District Judge 
in answer observed tliat he did not make 
much of it or him. Mr. Cotton in the 
observations he has forwarded us very frankly 
admits that the observation, which was to 
some extent elicited by the observations of 
the plaintiff himself, who as a litigant in 
per.son no doubt a.ssumed considerable 
latitude, was injudicious and it was no doubt 
thoughtlessly made, but we do not think it 
and tl»e other allegation.s afford any serious 
ground for supposing that the plaintiff will 
not have a fair trial or for inducing him to 
think so. 

The application is dismissed. 

Application dismissed. 
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JETIULAL KALIANJI V. GA^T.ARAXI NAOO.MAL. 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

OuiGiNAL Civil Snr No. 43 of 1914. 
November 16, 1914. 

Piesent: —Mr. Hayward, A. J. C. 
JETHALAL RALIANJI—Ulaimifp 

ver6HS 

GANGARAM NAOOMAL anu others— 

Defendants. 

Civil Vroceihirc L'"<lc (Act (' nj 19J-V> C. XSll, r. 

10 —Insolvency Ilf ilvft'iidnutu in ti moiif.y mitl — (J^^iciid 
Receiver, irl>ethcr uecrsHiry or projier jKtify to such suit 
—rroviiiciul Insolvency -U’/ (III oj 1G, cl. (li) 

— Suit instituted jx.u(leiivy of im-olvciivy pro^ 

cceilinys—Decree, hov far hindiinj on Ojjirial Receiver. 

The jilaintiff sued f<ir rtM overv of inouoy aud after 
the institution of tlie suit, tlie defeiuiants apjilied to 
bo iuljvulieat<‘d insolvonts aud woiv so ailjudinitod 
\nuler the Proviuoial lusolvt-iuy Act (Ill of l‘J07^. 
The defendants oouteuded that tlio Ollicial Ucceiver 
ought t<j bo niailo a pajty to the suit and iuany 
event, ilie decreeouglit not to be inaile binding on tlie 
Ollicial Uecciver: 

Held, (\) that the insolvency of defendants in a 
more mouey suit did not elToct the devolution of any 
interest upon the OtHcial Receiver witliin the meaning 
of Order XXII, rule 10, of the Civil Procedure Code; 
[p 30, col. 1.] 

J/i/icr V. Uudli Sinyh, 1-S C. -13, followed- 
(2) tliut as no interference in iieiuliug proceedings 
was contemplated by section 10 of the Provincial 
Insolvency .\ct (III <»f 15)07), it was not necessary 
nor even proper to join in a suit of that nature the 
OtKcial Receiver, but at tho same time the decree 
could not be executed against the estate of the 
iusolvcnt.s, nor be binding on the UHicial Receiver, 
[ji. 31, col. 1.] 

Wray, In re, (lSS7)3BCh. D. 138 at p. 1-W; oQ 
L. J. Cli. lioti: .’>7 L. T. OOo; 30 \V. R. (>7, Jiecry, In re, 
Dupicldv. Williaiiif!, (IiSS)5) 1 Ch. 1). 035) at n. 5)40; 05 
L. J. Ch. 245: 74 L. T. 300; 44 W. U. 340; 3 Manson 
11, referred to. 

Mr. Assanmal BuJchaml, for the Plaintiff. 
Mr. Isardas Oodharam, for Defendant 
No. 2. 

JUDGMENT.—The plaintiff sues the 
defendants for damages in respect of a 
breach .of contract of sale of land. The 
defendants- have admitted the contract but 
dispute the damages. The plaintiff agreed 
to purchase the land for Rs. 18,150 on 
the 4th of October 1913. Rupees 1,000 were 
paid as earnest money and the balance was 
to bo paid on completion of the sale within 
two months. The plaintiff called upon the 
defendants to complete the sale by messages 
through the broker and also by notices. 
But the defendants failed to complete it. 
The plaintiff received an offer for the 
property of Rs. 22,000 on the 13tli 


of December 1913, but was unable to 
accept the offer owing to the failure of the 
defendants to complete the transfer of 
the land. The offer would appear to have 
been a bojia fide offer made by a Bori 
Alibhoy through the broker Deo Chand. 
1 he plaintiff would, therefore, appear to 
be entitled to recover from the defendant 
the earnest mone>-, R.s. 1,000, and also 
Ks. 3,8 .j 0, being the difference between the 
contract price Rs. 18,150 and the offer of 
Us. 22,000, which must be taken as 
market value of the land about the 
time of the defendants’ breach of their 
agreement to .sell. There must, therefore, 
be a decree* for Rs, 4,850 again.st the defend¬ 
ants with costs. 

1 he defendant.s, however, have been adju¬ 
dicated insolvents since the filing of the 
.suit. 1 he defendant No. 1 has not appeared, 
hut Mr. Isardas has asked on behalf of 
defendant No. 2 who has not appeared that 
the Official Receiver ought to be made a 
party and that in any event the decree 
ought not to he made binding on the Official 
Receiver. The only rule of procedure under 
which it would be possible to make him 
a party would appear to be rule 10 of 
Order XXII. But it was held, and appar¬ 
ently rightly held, in the case of Miller v. 
Bndh Siugh (1) that the insolvency of 
defendants in a mere money suit did not 
effect the devolution of any interest upon 
the Official Assignee within the meaning of 
section 372 of the Civil Procedure Code, which 
is now substantially rule 10 of Order 

XXII. The only other rule necessary to 
consider is that pre.scribed in section 16 of 
the Provincial Insolvency Act of 1907. The 
words of that provision again do not 
appear strictly to cover the case. The words 
are: * No creditor... .shall, during the pendency 
of the insolvency proceedings, have any 
remedy against the property or person of 
the insolvent in respect of the debt or 
commence any suit or other legal pro¬ 
ceeding. ” Those words were taken from 
section 9 of the English Bankruptcy, Act, 
1883, aud were held to have no reference 
to proceedings actually pending by North, J-> 
in the ease of Wray, fn re (2). That decision 

Ava.s approved by Stirling, J., in the case of 

(1) 18 C. 43 

(2) (1887)36 Ch. D. 138at p. 143j 56 L.J. Ch 1100; 
57 h. T. 605; 36 W. R. 67. 
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Berri/y In re, Duffichl v. Williama (3). 
No doubt there is a provision providing 
for stfiying of pending actions in section 
10 of the English Bankruptcy Act, 
1883. That, however, has not been incor- 
poinited in section IG of the Provincial 
Insolvency Act, 1907, that section must be 
interpreted as it stands and it would, 
accordingly, appear that no interference in 
pending proceedings was contemplated by 
section IG of the Provincial Insolvency 
Act, 1907. It follows that it would not 
be necessary, nor even proper, to join in a 
suit of this nature tlie Ollicial Receiver. 
At the same time the decree c'^nnot be 
executed against the estate of tlie insol¬ 
vents nor be binding on tlie Otiicial Receiver, 
and it \vould be open to him, if so advised, 
to decline to accept the deciee as pi-oof of 
aclaim against the estate of the insolvents 
and to insist on such otlier proof as iniglit 
appear necessary, should tlie decree be oifered 
as proof of a debt provable under section 2S 
of the Provincial Insolvency Act of 1907, 

Suit decreed. 

(3) (lS9o) 1 Cl>. D. 939 at p. 940: 05 L. J. Ch. 245; 
74 L. T. 306j 44 W. R. 340; 3 Alansou U, 


I^IADIIAS HIGH COURT. 

SECOND Civil Ai’peals Nos. 50G to 510 

or 1912. 

January 25, 1915. 

Tresent: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 

In Nos. 50G ani> 508 or 1912 
SONA ALAGA KUDUMBAN— Defendant 

—Afpellant 
In No, 507 of 1912 
KARUPPAl KONE— Defendant— 

Appellant 
In No. 509 of 1912 

CHITRA AND another—Defendants — 

Appellants 
In no. 510 of 1912 

MANGAIKKARASU PILLAI —Defendant 

—Appellant 
versus 

N. S. SIVARAMA AIYAR— Plantifp— 

Respondent (in all). 

Madras Estates Land Act (X of 1908), ss, 3 (oj, 77 


191—.S'aiV/or ‘JisimfiiKj title of plainliff 

as fauil-hohler — Court, duty of, in such easfs—Court, 
U'heu to decide the question hij itself. 

Wlii'iv a ryot lUspvitcs tlio titk- of tlio plaiumi 
to eolloct ivnl. no docroo can bo pussoil for t lio 
rout until tliut ijtiostion has been UeciiloU in favour 
of ibo plaiutilT. [p. 32, col. 2.] 

Wlicro, in a suit uiulor sootiou 77 of tlio Maibas 
Kstatos Laud Aot for rocovory of rout, tin* tonaiit 
disputos tlio title of tlie plaiutilT a.s a laiul-bolder 
anil st'ts up the title ot u tliird person, there ar<‘ 
three coui>os open to a Court, t »>., the Cotut imiy, 
by it.velf, dotorniine who the laml-holdor is who 
shouhl collect null, or it may direct tlio jilaintilT 
to apply to the Collector to declare him to be 
the laiul-holdcr or may apply section 194 of the 
Madras Kstates Land Act and' it it (iuds there has 
been no bona fide \m\uwx\t of retit to a third person, 
it may ‘;i\o the tenant the ojition of J'ayinjf the 
same into Court. Where the parties themsidves are 
before the Court, the juoper course i.s for the 
Court hefore which the .suit is liled to make the 
imiuirv itself, [p. 32, col. 2.] 

Second appeals against tlte decrees of the 
District Court of Kamnad, in Appeal Suits 
Nos. 373,370, 372, 371 and 3G9 nf 19U 
respectively, preferred against tliose of tlio 
Spocitil Collector of Uaninad, in Summary 
Suits Nos. 2149, 214G, 21 IS, 2147 and 2145 
of 1910 respectively. 

^Ir. r. ]'isii'annlha Soslri, for the Appel¬ 
lants. 

Messrs. T. A’, liamachundra Aiynr, T. It. 
Kns-h(ina.iu:amnj, JtVurand J’J.S. Chidninbaram 
Billai, for the Respondents. 

These second appeals coming on for 
hearing on the IGth January 1914 and 
having .stood over for consideration till 
lOtli Feruary 1914, the Court (tlie Hon'ble 
Sir Charles Arnold AVliite, Kr., Chief Justice, 
and the Hon'ble ^Ir. Justice Tyabji) delivered 
the following 

JUDGMENT. 

In Second Appeal No. 50G of 1912. 

This appeal arises out of a suit under 
section 77 of the Madras Estates Land 
Act, which was instituted before the 
Special Deputy Collector of Kamnad for 
rent for Faslis ISIS and 1319. Tlie plaintiff 
claiiu.s to be the sub-lessee of tlie village of 
Peerkangurichi and alleges that the defendant 
i.s a occupying lands in the said village. 
The defence is not quite easy to understand 
from the written .statement and the learned 
Pleader who appeared for the defendants 
had some difficulty in interpreting it. 3 

The i.ssue.s raise the question whethei-the - 
lands are inam lands and whether the Court 
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has jurisdiction to entertain the suit, iiie 
real Question betw^^en the parties seems to be 
whether the right to receive the tnelcaram 
is now vested in tlie plaintiif or whethei 
it has been acquired by a third party through 
whoni the defendants claim to hold the lands, 
and the argument before us proceeded on 
the basis that what had to be decided was 
whether the plaintiff is the land-holdei 
within the meaning of section 3 (o) of the 
Madras Estates Land Act and whether the 
Revenue Courts have any jurisdiction to try 
a suit in which it is disputed that the 
plaintiff is the land-holder. 

The suit being under section 77 of the 
;Madrns Estates Land Act, it can lie before the 
Revenue Coui-ts only if the plaintiff e.stab- 
lishes that he is the land-liolder within the 
definition of that term in section 3 (5). The 
second sentence of that sub-section is in the 
following terms: "Where there is a dispute 
between two or more persons as to which of 
tliem is the land-holder for all or any of 
the purposes of this Act or between two or 
more joint land-holders as to which of them 
is entitled to proceed and be dealt with as 
such land-holder, the person who shall be 
deemed to he the land-holder fur such 
purposes shall be the person whom the 
Collector, subject to any decree or order of 
a competent Civil Court, may recognise or 
nominate as such land-holder in accordance 
with rules to be framed by tlie Local 
Government in this behalf.” It was argued 
in the first instance that the dispute refe»Ted 
to in this sentence must be between two or 
more persons who are parties to the suit. 
But there is nothing to warrant such a con¬ 
struction of the clause. On the other hand, 
it is admitted that in the present case there 
is no person that the Collector has recognised 
or nominated as such land-holder in accoi'd- 
ance with rules framed by the Local Govern¬ 
ment in this behalf. The Act is silent on 
the question as to what is to be done in 
such a case, though it provides for the 
converse case, namely, where the Collector 
has already recognised or nominated a land¬ 
holder. There is no express provision to the 
effect that no suit shall proceed under the Act 
unless the person whose title to be a land¬ 
holder is questioned, has been recognised or 
nominated as land-holder by the Collector 
in accordance with sub-section 5 of section 
3 of the Act. It would, therefore, seem 


tliat tlie suit could not have been rejected 
by the Deputy Collector on that ground. 

The ne.vt que.stion is in wliat manner 
the Act requires it to be determined whether 
or not tlie plaintiff is a land-holder’ in a 
case where no person has been recognised 
or nominated as such under section 3 (5). 
Reference was made to section 191 of tlie 
Act. But that .section cannot in term.s 
apply to the present suit, a.s here the ryots 
do not admit that rent is due from them. 
In sucli circumstances it is difficult to apply 
section 104 and to require the ryots to pay 
into Court the amount claimed by the plaint¬ 
iff. 

It is, by no means, easy to determine what 
is the procedure laid down by the Act under 
such circumstances. But it is clear that 
where +he ryot disputes the title of the 
plaintiff to collect rent, no decree can be 
passed for the rent until that question has 
been decided in favour of tlie plaintiff. How 
is that question to be decided in cases that 
are not covered either by section 194 or by 
section 3, sub-section oy 

Wliere in a suit fo'* rent tlie plaintiff has 
not been recognised or nominated as land* 
liolder under section 3 (5), and his title to 
be deemed the land-holder is disputed by the 
defendants, then it would seem that the Court 
has various alternatives open, and that it 
may choose that one which may seem to be the 
most suitable to the particular circumstances. 
First, it may itself determine the que.stion 
in the course of the suit as to whether or 
not the plaintiff is the land-holder. SeconiVy* 
it may require the plaintiff to apply to the 
Collector under section 3 (5) for being re¬ 
cognised or nominated as tlie land-holder. 
Thirdly, it may apply, as nearly as possible, 
the provisions of section 194 and for that 
purpose determine, in the first instance, 
whether as a matter of fact rent had been 
paid by the ryots to the third person alleged 
by them to be the land-holder, and if if ^ 
found that the rent has not been paid, 
may give them the option of paying the 
rent into Court so that they may not have to 
risk the liability to pay it over a second time 
nor be unnecessarily brought in as parties to 
a dispute between two rival claimants to he 
deemed land-holders. In any event the 
Court would have to exercise its discretion 
as to which of these alternatives should he 
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chosen in tiny pavticuliu- case; aiul in doini? 
so it would take a course wliicli would on 
the one hand diacourago frivolous denials 
or title on the part of the tenants who wisli 
to avoid paying any rent, and on tlie other, 
prevent real disputes as to the title to land 
being brouglitup for decision in a suit for 
rent under section 77. In tiie present case 
we think the most suitable course would he 
that the question should be decided in the 
suit itself, in accordance with tlie first alter¬ 
native to which we have referred. 

There is no d-^iibt a tinding of the lower 
Appellate Court tliat the plaintiff is the land¬ 
holder, but we cannot accept that finding. The 
learned District Judge seems to have omitted 
to notice tliat the plaintiff might have lost 
his right to the melcaratu in tlie lands in 
question by limitation and that some third 
person miglit have acquired it by adverse 
pos.sessinn. The suit will, therefore, be 
remanded to the lower Appellate Court 

tor recording findings on the following 
issues;— , 

(1) '\\ hether the plaintiff is tlie land¬ 
holder of the lands referred to in the plaint; 
(-) whether the plaintiff is entitled to 

any, and if so what, rent from the defend¬ 
ants. 

The parties will be at liberty to adduce 
fresh evidence if they desire to do so. Tlie 
findings will be submitted witliin six week.s 
and .seven days will be allowed for filing 
objections. 

The Second Appeals Nos. 507 to 510 of 1912 
will follow this judgment. 

^ III complinnce with the above Order of tin's 
Court, tlie District Judge of Ramnad submit¬ 
ted the following 

FINDINGS: # # * # ^ 

1. Finding on issue 1. In the result I 
find thi.s issue against plaintiff. 

'2. Finding on issue 2. Plaintiff is not, 
therefore, entitled to any rent for suit lands. 

If, however, he is held to be the land-holder, 
he will be entitled to rent as sued for; the 
rent claimed in eaeli suit feeing on the 
basis of the liaki Jabitas, Exhibits L, serie.s 
and defendants having no evidence contra. 

These second appeals coming on for final 
hearing after the return of the findings of the 
lower Appellate Court upon the issues refer¬ 
red by this Court for trial, the Court deliver¬ 
ed the following 


JDDGMENT.—AVe accept the lindings, 
set aside the decrees of tlie lower Appellate 
Court and re.store those of the Special Deputy 
Collector. Appellants will get their costs 
from the respondents in this and the lower 
Appellate Court. 

Appeal allowed. 


COURT OF THE HOARD OF REVENUE 
UNITED PROVINCES. 

Rgvence HeniiiENCE No. 21 of 19U of 

Aligarh District. 

.May G, 19U. 

Present :—Duncan Colvin Raillie, S. M., 
and Mr. Tweedy, J. M. 

R A F I. U L E A11—A I' I’ LI o a n r 

versus 

iV 11M A1) S A Ij IM [—Respondent. 

I'. V. hnml ieeiv/mt'.lc/ {III o/lD0l\ a. 185— 
pinrcr ofSnU fur profits—CInim oihniftcil—Plainftff 
nbsrnt—Suit disniisscil — Uriliu\ leijnlitij of, 

Whoiv ill a itiit tor proht-s ilio plaintiff was absent 
on the dale of hearing anil flie defemlant who was 
)>ro.sent, admirteil pari of the ilaim but the Cmirt 
disniis.sed the suit in tutux 

Held, that the order was glaringly illegal and tliat 
tlio Board had jurisdietion under section 185 of the 
band Revenue Act to set aside tlie order. 

Reference made by tiie Commissioner of 
tlie Agra Division. 

JUDGMENT. 

1 WEEDY, J. JI.—The applicant, wlio 
was plaintiff in the profit suit, was absent 
on 5th August and the Court dismissed tlie 
suit in default, regardless of tlie fact that 
defendant admitted part of tlie claim and 
acknowledged that profits were duo on 
actual collections. That order was so 
^daringly illegal as to give tlie Board 
juri.sdiction under section 185. Tlie same 
is true of the order of the 4th September 
refusing to review the order of the 5tli 
August. 

I would quash botli order.s and direct a 
re-trial by the Assistant Collector according 
to law. Any cost before the Commissioner or 
the Board will be costs in tlie case. 

Baillie, S. M.—I concur. 

Reference allowed. 


3 
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MADRAS HIGH COURT. 

Uti fKiJs P.u'ENT Ai’imial Xo. ‘2o9 OK 1914. 

Miivcli 10, 191o. 

Present:—'Sir. Justice Sesliagiri Aiyav and 

^Ir. Justice Kumaraswami Sastri. 

PICHl AIVAK .\N'i) ANOTiiK!:—I) i;kendani> 
Xos. 1 AND 2—Ai'I’KLI.ANT.S 

versus 

SUIHIARAYAR alias SI liHAMAXlA 

AIVAR—Pl.AlNTIKF— ResPuNDKNI'. 

I’rncrfOin’ ('««/<* (. 4 tV 1 *>J HKDS), 11 , 

/r Sct-»if.clti!in nj\ itof i)ut jofunnl—suit 

for that amount, u hcthrr f> lt»*s jmlieiitii. 

A (letomlant win) can chum Pot-c>ft' is not lioniui 
to put forwiinl liis chiim in iin>wcr to tho suit ugiiinst 
him, nntl his faihuv cannot take away ]iis right to sue 
for tin* amount suhsc<im’ntly. 

Appeal, under clause 15 of the Letter's 
Patent against the judgment of the Hon’ble 
Mr. Justice Ayling. dated thel'ith March 1914, 
in Civil Revision Petition Xo. l^S of 1918, 
preferred against the decree of the Court of 
the Subordinate Judge of Trichlnopoly in 
Small Cau.se Suit No. 1407 of 1912. 

^lessrs. S. Varadarhariamnd S. Parthasara- 
tho Aiyar, for the Appellants. 

Mr, T. J{. Venkatarama t<astri, for the 
Respondent. 

JUUGilKXT.—The decision of the learned 
Judge is right. Mr. V’aradachariar draws 
attention to the written statement in the 
suit of the Manager against the subscriber and 
argues that the claim for profits was pleaded 
in that suit and must be deemed to have 
been decided against tlje subscriber; the de¬ 
fence in that case was one of discharge and no 
question of set-oif arose for decision. 

The learned Vakil broadly contends that 
in all case.s where independent obligations 
arise out of the same contract, the defendant 
is bound to plead his claim by w’ay of reduc¬ 
tion of the amount sued for. We do not think 
that .such a contention is w'ell founded. The 
authorities cited by him, Vinayak v. Datta- 
traya (1) and Rukminibai. v. Venkafesk Bah 
Prahhu (2), do not support him in tliat con¬ 
tention. In those cases, the learned Judges 
held that the plaintiff omitted to sue for a 
right which was an adjunct to the main right 
claimed and that it was not open to him to 
agitate the matter again. 

A defendant Avho has a claim for set-off is 
not hound to put it forward in answer to the 

(1) 26 B. 661; 4 Bom. L. II. 492. 

(2) 31 B. 527; 9 Bom. L. R. 958. 


nUABAT INDC r. MISRI. 

suit against him and his failure cannot take 
away his right to sue for the amount sub¬ 
sequently. 

Tliere can be no res judicata under such 
circumtances. We dismiss the appeal with 
costs. 

Appeal dismissed. 


COURT OF THU BOARD OF RUVUNUK 

UNITED PROVINCES. 

Kevknl'e Petition No. 2 of 1911-12 op 
Farrukhahad District. 

March 23, 1912. 

Present: —Mr. Baillie, S. M., and 
^Ir. Broun, J. M. 

BHARAT INDU and others— Pcaintipps— 

ApI'ELI-ANTS 

versus 

MISRI and others—Dependants— 

Respondents, 

(irorp-^Ciii^tom — Tenant, right of, to cultivate 
nirnf of rent-~~[jn}n1lort1, right of, to get rent asuesm . 

A tenant is not cmtitlod to bring a grove lanci 
umlor cultivation and to hold it free from payment 
of rout. The land-holdor is entitled to have ren 
assessed on such land. [j). 35, col. 1.] 

Second appeal from an order of t e 
Commissioner of the Agra Division, da e 
the 23rd September 1911, reversing thato 
the Assistant Collector of Farrukhabad, m 
the ca.se of asses.sment of rent. 

JUDGMENT. 

Bau.lie, S. M .—{February 2Srd, 1912.)—The 
land in question is old grove land and S old trees 
still stand on it. It appears that 20 or 25 new 
trees have been planted. The land is, however, 
now under cultivation of the same charac er 
as is usual in the best cultivated Ian • 
It is growing potatoes, kachiana, w 
and barley. The Court of first instanc 

held that inasmuch as the 
held free of rent and was cultivated au i 

the land-holder was entitled to^ have 
assessed on it. The Commissioner ® 

that the land was still grove, that 
tenant Avas entitled to maintain the 
and retain possession of it and, there or^t 
cancelled the assessment of leut on 
Now it may he true, though this 19 
proved, that in accordance with cus 
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the teniint wiis empowered to ro-plant tliis 
land and to retain possession of it, but 
ho was not in any way entitled to bring 
it under cultivation and after having so 
brought it, to hold it free from payment of 
rent. The present suit i.s not for ejectment, 
it is for assessment of rent and, in my 
opinion, the area being cultivated land 
within the meaning of the definition in the 
Kent Act, the proprietor is entitled to 
have rent fixed on it. 1 -would allow the 
appeal and restore the order of the Court 
of first instance. Costs on respondent. 

Buoun, J. if —I concur. 

Appeal (lUvu'cd. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revkxl'e Petition No. 11 of PJll-12 of 
Allauauad District. 

November 20, 1012. 

Present: —Hr. Baillie, S. il., and 
Mr. Tweedy, J. M. 

SAHAI AND another—Defendant— 

Affeleant 

versus 

ALI BAKSH —Plaintiff— 
Respondent. 

Ejectment,suit for—Pai fies —.1// co-shnrvrs inuat join 
■luilees agent appointed —Lambardar ns such, poiccr of, 
to eject. 

All the co.sharev landlord-* must, join in a suit 
for ejectment unless they appoint an agent for 
the same. 

A lamhanlnr as such has no jjowor of ejectment. 

Selected Decision No. 2 of 1910, discussed ami 
ollowed. 

Second appeal from an order of the 
Commissioner of the Allahabad Division, 
dated the 14th May 1912, reversing that of the 
Assistant Collector, first Class, of Allahabad 
District, in the case of ejectment. 

JUDGMENT. 

Bailee, S. M.— {NovemberhUh, 1912.)—Re¬ 
spondent, ihelanibardav, fued for the ejectment 
of a tenant. It appears that respondent col¬ 
lects only half of the rent from the appellant 
and that the remaining lialf is collected by the 
mortgagees in pos.session. The Court of 
first 'instance decided that in these circum¬ 
stances the lamhardar was not entitled to 


sue for ejectment without tlie concurrence 
of the mortgagees, wlio were in possession 
and collected the share of tlie rent. The Com¬ 
missioner distinguishes this case from Selected 
Decision No. 2 of 1910, in which Mr. Porter 
pointed out that a co-sliaror is not, owing 
to the mere fact of being lamhardar, em¬ 
powered to eject wlien he does not collect 
the rent. In the opinion of the Commis¬ 
sioner the cases were differentiated by the fact 
that in the casein wliich the Selected Decision 
No. 2 of 1910 was given the entire rent 
was collected by persons other than the 
lamhardar and that in the present case 
the lainhaadar collects part of tlie rent. 
There is, I agree, this distinction between 
thetwo cases, but the principles laid down by 
Mr. Porter in Selected Decision No. 2 of 1910 
and case No. 17 mentioned in the above 
Selected Decision apply generally. The 
power of ejectment is given to the land¬ 
holder. The land-holder i.s tlie person entitled 
to receive rent. In the present case the 
lamhardar is only one of tlie land-holders, 
the mortgagees in possession are also land- 
holder.s and under .section 194 all the 
land-holders must bring a suit for eject¬ 
ment unless they have appointed an agent 
for tl>e purpose. For respondent, reference 
is made to the wa.jih‘nUarz of the village 
which contains an entry that the lamhardar 
had power of collection, and to a Selected 
Decision of 1903 in which the powers 
generally enjoyed by the lamhardar are 
mentioned. The wajib-nUarz no lunger 
applies and the Selected Decision does not, 
in any way, hold that the lamhardar lias, 
as such, the powers of collection of rent 
or ejectment. Jt simply states that ho 
ordinarily has it. In the present case he 
has not, he is not the land-holder. 1 
would allow the appeal with costs on 
respondent. 

Tweedy, J. M. — J concur. 

Appeal allowed. 
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COURT OF THK ROARU OF REVENUF, 

UNITED PROVINCES. 

Revenue Petition Xo. VZ of 191:’-13 op 

Ai.eahabad Distrut. 

April IS. 

Fresenf: —J[r. Raillie, S. il. 

P V A R E 1 j A L—PI. .u N TIF F— 

AI’FELLANT 

versus 

RAM RIIAROSV* and another—Defendants 

—Respondents. 

Aijra T(‘)iauc{i .Ic*^ (11 "J 1901),11 —Occiiixtiicij I'iijht, 
ncqiiiiiltion of—Suh-IcItliKj, tneaniuii of—AllutriiKj 
hrotlicr to cnltivutr, if sub-lcttiihj — Pvriuil, if coniiteA 
ill roiiliiiuoiis pn.<.<cifi>ioii. 

Sul)-lottin" iinplios tlie leasing of land at a fixed 
rent to a sub-tonant. 

Therefore, if a tenant allows his brother to cidtivate 
a part of the land or associates him with himstdf in 
enhivation, there is no snb.letting and this ]erifd 
can not b(> deducted under section 11 of Act II of 
IflOl from the ])eri«>d of acf|nisition of occupanev 
rights. 

Second appeal from an order of the 
Commissioner. Allahabad Division, dated the 
28rd September 1912, reversing tlmt of the 
Assistant Ccllector, first Class of Allaliabad 
District, in the case of ejectment. 

JUDCiMENT.—The respondent has culti¬ 
vated since 1804 Fusli, a period of IG years. 
The question is Tvhether he has acquired 
occupancy rights. The appellant, a zeinimhir, 
claims in the first place to exclude 1304, 
the year iu wliich the patta was executed. 
It is well-recogni.«ed revenue law that an 
ordinary cultivating puffa not securing a 
right to continue to cultivate beyond the 
year for wliicb it was granted, is not a 
lease for a fixed period, that it is simply an 
instrument which fixes the rent to be paid 
from year to year. The year for which the 
patta was granted, therefore, counts. 

The main question, however, is whetlier 
a period during which a part of the land 
was recorded as cultivated by the brother 
of the respondent as sub-tenant, should be 
excluded or not. The Commissioner has held 
that the fact that appellant allowed his 
brother to cultivate a part of the land did 
not amount to a sub-letting and in this 
opinion I concur. It appears that the brothers 
have either together or separately been 
cultivating this land and in certain years 
apparently they cultivated separate fields. 
I do not consider that this amounts to 
8ub-letting. The provisions as to sub-letting 


must he strictly construed and sub-lettingj 
I understand, implies the leasing of land 
at a fixed rent to a sub-tenant. In this 
case Die position appears to be simply that 
tlie respondent associated his brother with 
himself in the cultivation of this holding. 
There was no formal or definite sub-letting. 
Agreeing witli the Commissioner I dismiss 
the appeal witli costs on appellant. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 44G of 1913. 

March 17, 1915. 

Fresent: —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 

S. RAMASWAMI PATTER— Defendant- 

Appellant 

versus 

TIRUCHA MANNADIAR and iiruEUS— 

Plaintiffs—Respondents. 

I.imifation Art (IX oMOOHA 10—Promts^' to p<vj 
I'litoniit (bi«— ArknutvIcilijiiH'iif of liahHify—Appcllalr 
Court, iinircr,^ of, to (leciAepoints of liinitafitni. 

An Appclliito Court can tlocido cpiestions of Umi- 
tiitiou, if no fiirtlicr facts than those before it, arc 
necessary for that jiurposc. [p. 3", col. 1.] 

Kniihi ilavakkar llnji v. Kutti Uiniiui, 20 M. 
Subhaijijn V. Jiami Rotldi, 22 M. 3H. followed. 

A promise to remit money due under a particular 
•loeument is “an acknowledgment'’ within the meaning 
of section 19 of the limitation Act, suHicieut to save 
limitation, i p. 37. col. 1.] 

Second appeal against the decree of the 
Court of tlie Subordinate Judge of Palghat, 
in Appeal Suit No. 194 of 1911, preferred 
against that of the Court of the District 
Munsif of Palghat, in Original Suit No. 404 
of 1909. 

Air. .y. A. Vaidyauatha Aiyar, for Air. 
C. V. Aiumthakrishna Aiyar, for the Appel* 
lant. 

Air. T. K. Oovinda Aiyar, for the Re* 
spoudents. 

JUDGMENT.—In the lower Appellate 
Court no objection wa.s taken to the finding 
tlmt the suit was in time. Having regard 
to Kuuhi MaraJekar Haji v. Kutti Vmma (1) 
and Subhayya v. Rami Reddi (2), the question 

(1) 20 M. 496. 

(2) 22 M. 344. 


INDIAN CASES. 


37 


Vol. XXIX] 

GANESH V. SAHIB-tTN-NISSA UIBI. 

of limitation argued in this Court, as it 
appeared to us, is tliat the point can be 
decided without remanding the case to tlie 
lower Appellate Court. We feel no hesitation 
in holding that tlio promise to remit the 
money in Exhibit Bll refers to theclaim made 
under Exhibit G and to the furtlier claim 
on account of renewal fees. We are not 
satisfied that Article 64 of the Limitation 
Act will cover this case. There has been 
no account in writing signed by the defend¬ 
ant. But we think that Exliibit B is an 
acknowledgment of liability and as such 
it saves the bar of limitation, in this view, 
tliere is no other question to be decided. 

We dismiss the second appeal with costs. 

Appeal tiismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 1‘j op 1911-12 op 

Allahabad District. 

November 16, 1913. 

Present: —Mr. Baillie, S. Al. 

GANESH —Defendant—Appellant 

versus 

Musnmmat SAHIB-UN-NISSA BIBI— 
Plaintiff—Respondent. 

Alluvial accretion — Niu^occnpancy bohliuij, accretion 
to—Occiipancij riyitts In accretion, oequiaition of — 
Limitation. 

Occupancy rights in an alluvial accretion t(j a non¬ 
occupancy holding arise only by twelve year.s’ con. 
tinuous cultivation of that accretion. 

Second appeal from an order of the 
Commissioner of the Allahabad Division, 
dated the 15th May 1912, reversing tliat of tlm 
Assistant Collector of Allahabad District, 
in the case of ejectment. 

JUDGMENT.—Appellant in this case com¬ 
plains that the Commissioner placed him 
at a disadvantage by admitting fresh evi¬ 
dence and arriving at a finding on facts 
which had not come to the notice of the 
Court of fir.st instance. He admits that 
the land held by Binda before 1310 was 
only 1 higha 18 hiswas and the whole holding 
of tlie appellant is now 7 hi'ghas 11 hiswas. 
He claims, firsts that the land held by Binda 
is part of the present holding and second, tliat 
the remainder is an alluvial accretion on that 
folding. The first claim appears to be 


MULRAZZlj LAKSHIII V. OFFICIAL ASSIGNEE, 

correct. The second does not benefit him, 
as, if this were an alluvial accretion in 
1310, it was not an accretion on an oc¬ 
cupancy bolding, it was an accretion on a 
non-occupancy bolding and occupancy rights 
can accrue in it only under the ordinary 
provision of tlio law by 12 years’ contiimou.s 
cultivation. 


The Commissioner’s judgment sliows that 
tlio evidence of tlie pnhvari, on winch tJ'o 
continuity of the pos.se.ssion of Binda and 
that of the appellant ^vas hasetl, ^vas not 
wortliy of credit. I am unable to differ 
from the Commissioner's opinion in this 
matter. I do not consider that it lin.s been 
sliown tliat tlie entry in Binda’s name and 
that in appellant’s lias reference to a bolding 
continuously lield by the family. The .sudden 
entry of the entire area of 7 highas 11 hiswas 
in 1310 indicates a different conclusion. 1 
find no reason for interfering with the Com¬ 
missioner’s decision and dismiss the appeal 
with costs on appellant. 

Appcul disiiiis^ed. 


MADRAS HIGH COURT. 
Original Sin;-: Apceal No. 4() of 1913. 

February 2. 191-'). 

Present: —^fr. Justice Sada.siva Aiyar and 

ilr. Justice Nupicr. 

Raja MULHA/ZU LAKSHMl 
VENKIAH AMMA HOW BAHADUR — 

P LA INTI F F—A PFE L1. A NT ' 

■ versus 

The OFFICIAL ASSIGNEE of I\fADRAS 
—Defendant—Respondent. 

Prcfidcncij Toinis [nnolrcncij Art (/// of IDOB)_ 

EntruMment of aovcreiijns and gold to jeweller —Con. 
veraiun — Inifolrcnrij of jetcener ll-'/afioii'iliip betirecn 

parlies con-iUtiiled by trausaefion, irtlnrc of _ Person 

entrnstiny, n'hclhcr enliUcd to prtfereiilial jioyincnf or 

to rank puri pussii n ith (jciieral body of creditors _ 

Trust property, fidloicimj of—Traciny and iiuasi- 
charge, doctrines of, if applicable. 

Where ii jeweller, wIid was eiuniit<>(l by the 
clahnant with sovereigns aiuf gold tfi be made into 
a jewel for liim converted tlio .«!une into easii and 
subsequently became bankrupt and after tlie Ollicial 
Assigm*(‘ took charge of hi.s estate, the owner of 
the sovereigns and gold pur forward a claim that lie 
was entitled to a preferential treatment and to get 
out, of the estate the full value of the soverci-rii.s 
and gold ontrusteil by him to tlio bankrupt; 

Held, that the transaction between the 
claimant and the jeweller amounted to a bailment 
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niul the jeweller became, in consequence, a trustee 
for the chiiinant in rcsjioct of the sovercijfns and gold 
entrusted to him; [p. col. 2]. 

Jleldy further, that inasmuch ns there was no 
evidence that the soAeveigns and gold formed a 
portion of the estate taken jiossession of l»v tlic 
Othcial Assignt'O and as thoro >\as nothitig to identifv 
the same, the claimant was not entitled to the benetit 
of the iloctrines of tracitig and i/M/isj-charge and, 
therefore, to any preferential ])aym(mr. but was only 
entitled to rank proa'jwissa with other creditors of the 
insolvent, [p. 41. col. 1.] 

/a ic E^Me, 13 Ch 1). (;96: 49 L. .1. Cli. 

41o; 12 L.'r. 421; 2H W.K. "32 and Hiut'lnii' v. Bi iniijlutin 
(1914) A. C.308; 83 L. J. Ch. 4()5: 111 L. T. 1;58 S. J. 
302: 30 T. L. R. 315, followed. 

Harris v.Tiiimnn,r>l b. .1. Q. H. 3:^8; -IG L. 'I*. 8H- 
30 ^V. K. 533; 9 t^. R. D. 2(54; Et parle KrUe>j 
runi Co., 11 Ch. D.30G; 48 L. J. Hk. (55; 40 L. T. 4ai; 27 
W. R. 830,/a re iiotwan, Hertslrf v. Oafiraij, (1903) 
72 L. J. Ch. 575; 88 L.T. (>22; 2 Ch. 3.5G; Frith v. Cart, 
land, 2 11. A' M, 417; 34 L. .1. Ch. 301; 11 Jur. (\. s ) 
2:18; 12 L. T. 175; 13 W. R. 493; 71 K. R. 525: 144 R. 
H. 202 and O^^lcial Assiynre v. Hajnm hicr, G 1ml. Cas. 
:{83; 7 M. h. T. 401; 33 M. 299; (1910) M. \V. N. 451, 
ri'ferred to. 


Appeal from the judgment of tlie Ilon'hle 
Mr. Justice Bakewell, dated tlie 22nd April 
lOld-, in Insolvency Jurisdiction of the High 
Court. 

FACTS.—This is an appeal under tlie 
Presidency Towns Insolvency Act, III of 
1909, against an order of the Commissioner 
in Insolvency dismi.ssing the notice of motion 
taken out by the appellant claiming to rank 
a.s a preferential creditor. 

The appellant gave the in.solvent forty-five 
.sovereigns and some gold for being made into 
a gold oddiyanam (waist ornnment). Tlie 
insolvent did not make the ornament, hut 
used the sovereigns and gold “for lii.s own 
purposes for other work.” The appellant 
claimed that there was an entrustment of the 
sovereigns and gold to the insolvent, that the 
latter was, therefore, a trustee or a bailee for 
him, that he was in consequence a preferoTi- 
tial creditor, entitled to follow the estate 
and to have his claim for the value of the 
sovereigns and gold satisfied in full out of the 
estate in the hands of the Official Assignee. 

Bakewell, J., w-ho heard the application, 
sitting as a Commissioner in Insolvency, held 
that the insolvent did become a bailee for the 
claimant but that as it was impossible to 
trace what became of the sovereigns and gold 
the latter was only entitled to rank pan 

with other creditors. The claimant then 
preferred this appeal. 

Mr. M. D. Devadoss (instructed bj' Mr. M. K. 
Bamasivami lyer)^ for the Appellant;—'Where 


a tru.stee converts trust property and adds it 
to liis private property and then becomes 
insolvent, the trustee in bankruptcy or the 
Official Assignee can only take tlie property 
of the insolvent subject to the right of the 
person who entrusted tlie property to be 
treated as a preferential creditor. The cestui 
que hnsi is entitled to follow tlie entrusted 
property into whatever form it may assume. 
So long as trust property can be traced, the 
beneficiary is entitled to treat the converted 
property as trust property. See In re 
JlaUett's I'lsfafp (1). The beneficiary is entitl¬ 
ed to a charge on the new’ property pur- 
clm.scd, even tlioiigli with mixed funds. The 
tracing need not be liy actual evidence. It 
can be done by showing that the trust funds 
liave gone to swell the estate. Sinclair 
v. Brougham (2) and In re Oativay, IJcrtslet 
v. Oahrny (o). This principle is applicable 
even in the case of chattels. Harris v. 
Truman (I). 

[Sadasiv.\ Iveu, j. —Suppose ca.sli and jew'els 
in the hands of the insolvent w’ere there even 
before your entrustment. Can you still claim 
the charge 

The ca.se in Official Assignee of Madras v. 
Bajam Iyer (5) is of that kind. Tliere w’as 
no cash or jewellery; still the High Court 
held that the beneficiary must be paid first. 
The facts in this case .show' that it is a case of 
a specific bailment. It i.s not a case of credi¬ 
tor and debtor at all. 

^Ir. Siilney Smith, for the Respondent:— 
This is not a case of cntru.stmcnt at all. Nor 
is it a case of bailment. See Pollock and 
Giulia’s Contract Act, page ■484. In a hail- 
merit the thing entrusted w’ill have to be 
specifically returned. There is nothing to 
show’ w'hat became of the sovereign.s cr gold. 
They have not been traced to the hands 
of the Official Assignee. To ‘follow’ pro¬ 
perty, identification is necessary. The burden 
is on the person claiming preferential treat¬ 
ment. See Sinclair v. Brougham (2). No 
evidence has been let in by the claimant in 
this case. See also In re Ilallett's Estate (1). 

(1) 13 Ch. D. 69G: 49 L. J. Ch. 41 55 42 L. T. 421; 28 
W.K. 732. 

(2) { 1914) A. C. 398 at p. 418; 84 L. J. Ch. 465; III 
L. L. 1; .58 S. .T. 302; .30 T. L. R. 315. 

(3) (1903) 2 Ch. 3.56; 72 L. .1. Ch. 57.5, 88 L. T. 022. 

30 W R^-Ss' 

(5) () Tml. Cas. 38.3; 7 M. 401; (1910) M. W. 

451; 33 .M. 299. 
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Mr. M. J). Devadoss^ in reply:—The only 
question raised before the Commissioner was 
as to the liability of the insolvent’s estate. 

No question was raised as to the estate not 
having been benefited at all, nor as regards 
tlie identitJ^ 

JUDGMENT. 

Sadasiva Aivah, J. —This is an appeal by a 
creditor wliose notice of motion was dis¬ 
missed by Mr. Justice Bakewell in tlie exer¬ 
cise of insolvency jurisdiction. The creditor 
(appellant) contended that he was entitled 
not merely to get a rateable distribution 
along Avith the other creditors, but that he 
was entitled to get tlie full amount due to 
liim by the insolvent in preference to tlie 
other creditors of the insolvent (from and out 
of the insolvent’s estate) inasmuch as he 
gave 45 sovereigns and ‘JGi pagodas weight 
of gold for the specific purpose of making a 
gold oddiyanain and 4 mettns by Avorking 
the specific gold in the said sovereigns and 
the said gold bar, and as the relation betAveen 
the insolvent and himself Avas one of bailment 
and not that of creditor and debtor in an 
ordinary loan transaction. 

The learned Judge found (a) that the in¬ 
solvent did become bailee of the specific gold 
given to him as metal and that there Avas not 
the relation of ordinary creditor and debtor 
created (by the giving of the sovereigns and 
the gold to the insolvent) between the peti¬ 
tioner and the insolvent; {b) that it Avas 
impossible to have this specific gold,’’ now 
that “it does not even appear that at the date 
of the insolveney, the insolvent Avas pos.sessed 
of any sovereigns or bar gold Avith Avhich the 
applicant’s property might have been mixed,” 
and that the sovei’eigns and the gold have 
“ disappeared and cannot be followed.” On 
these findings the learned Judge held that 
tlie petitioner, even taking liim to be a cestui 
que, trust and taking the insolvent as a trustee, 
had no greater right over the general pro¬ 
perty of the trustee than the other creditors 
have. In arriving at this conclusion, tho 
learned Judge states that he followed the 
principle laid doAA'u in In re JIallett s hstate 

The contentions before us in appeal are, 
(l) that the appellant Avas entitled to pre¬ 
ferential payment on the finding that tlie in¬ 
solvent was a trustee and (2) that the Official 
Assignee has not denied the presence of gold 


and ornaments at tho time of tlie failure of 
the insolvent’s firm among tlie assets of tlie 
fi rm (See (Uli gi’ound). 

I might at once say tliat I accept tlie 
findings of fact arrived at by the learned 
Judge, tlinugh each side attacked that portion 
of the finding whicli was against it. Mr. 
Smith, for the Ofiicial Assignee, contended 
that the oral evidence establislied tliat 
tlie sovereigns and the gold given hy the 
petitioner Avere not themselves intended to be 
Avrought into tho jewels, but that the price of 
those sovereigns and gold Avas to be treated 
as if the price aaus given in current cash on 
the insolvent's promise to give certain jewels 
of the same value to the petitioner. I think 
that the terms of tho contract between tho 
parties, as reduced to Avriting in Exhibits A 
and A2, clearly support the learned Judge’s 
linding. On the otlier sule, the appellant con¬ 
tended that the gold in the sovereigns and 
in the bar given hy him could be traced to 
some jcAA’els Avliich Avere taken possession of 
b}'^ the Receiver and aftei’AA’ards by the Official 
Assignee. There Avas no such proof adduced 
before tlie learned Judge and it is impossible 
to find that in the assets taken possession of 
by the Receiver or by tlie Ofiicial Assignee 
either the gold or tlie value of tho gold due 
to the In.solvent could be at all traced. 

Accepting then tlie facts as found, Avhat is 
the laAv on the point!"' 1 have considered to 
the best of my ability the arguments advanced 
on botli sides in this case and also the decisions 
quoted. Those ca.ses include In re llaUotfs 
Estate (1), Harris v. Truman (4), Ex parte 
Kelley .V Co. (G), the very recent case of 
Sinclair v. Ih'ougham (2) in the House of 
Lords. Avliere the whole question has beenelabo- 
rately considered and the case In re Oattcay; 
llertslet \. Galway (3). 1 have also consider¬ 

ed the six Avell-knoAvn Arhuthnot vV Co. cases 
reported as (Iffidal Assignee of Madras v. 
Smith (7), Official Assignee o/ Madras v. 
Kamachandra Iyer (8), Official Assignee of 
Madras v. Lnpprian (9), Official Assignee of 

MadrasKn'shnaswami Xnidn (10), Official 

-fi) 11 Cli. D. 30G; 4S L. .1. Ilk. fio; 40 L. T. 404; 27 
W. R. 830. 

i7) 1 Ind. Cas. 712; .32 M. 08; 5 M. L. T. 104. 

(8) 5 Inch Cus. 074; 33 .M, 134; 7 M. L. T. 214; 
(1910) M. W. N. U7. 

(9) 5 Ind. Cas. 312; 33 .M. 145; 7 M. L. T. 151; 20 
M. L. J. 428. 

(10) 5 Ind. Cas. 331; 33 M. 154; 7 M. L. T. 206; 
(1910) M, W.N. 130. 
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Assignee of Madras v. Hajnm Iyer (o) and 
the last case on appeal in Assignee 

of Madras v. Uajnm Iyer (5). 

Taking the pronouncement oE tlie Lord 
Chancellor in the recent House of Lords case 
as enunciating the binding law on this poitit, 

I think it establishes (1) that wliere tlie 
moneys of A get into the hands of B (who 
afterwards becomes an insolvent or if B is a 
Soc’ety or Company whose affairs are in 
liquidation) and where the relation of creditor 
and debtor by contract or quasi-contract cannot 
be established between A and B, A can 
recover his moneys preferentially on the 
principle of tracing'’ in two cases, (u) where 
A’s money can be earmarked in the hands 
of B (as where the money of *l w’as contained 
in a bag and the bag with the contained 
money in specie could be identified); (6) 
where any particular asset was purchased by 
B with that money, if that particular asset is 
capable of being earmarked as purchased 
with that money. (2) That case further 
establishes that where the money of -I was 
mixed by B with his own m^ney in B's Hank 
and appropriated by B and there is or can 
legally be no contract or quasi-conirnct by B 
establishing the ordinary relationship of 
creditor and debtor, there is what is called 
loosely a charge” in A's favour on the 
balance of all the moneys found in the Hank 
to the credit of B (at the time of 7?’s insolven¬ 
cy or liquidation) to the extent of the money 
which is due to A, and that charge entitles 
A to be preferentially paid out of those moneys, 
preferentially to ordinary creditors. 

The whole law upon this point seems to 
have been developed from the observations 
of Vice-Chancellor Wood in Frith v. Cartland 
(11), and had its origin in the principle that 
a cestui que trust, if he can trace the trust 
property to a fund standing in the name of 
the trustee or to an asset in the hands of the 
trustee, should be preferentially paid ont of 
that fund or out of that asset. In tlie 19M 
case in the House of Lords, the doctrine of 

tracing” was extended in favour of the per¬ 
sons who did not stand in the relation of 
cestui que trustent (even in the limited sense 

(11) 2 H. & M. 417; 34 L. J. Ch. 301; 11 Jur (x « ) 
238: 12 L. T. 175; 13 W. R. 493; 71 E. R. 5-6: 144 R. 
R* 206* 


of bailoi's or principals), provided that they 
cannot be treated as creditors under even a 
ryj^a-vr’-contract or implied contract. 

The majority of tlie Judges in In re Halletfs 
Fstafe (1) held that the rule in Clayton's case 
(12) as to the appropriation of cheques drawn 
upon a Hank to the moneys deposited there 
in order of dates was not applicable where the 
dispute is between the Official Assignee of a 
trustee B and the rywe tru.st H, whether 

a balance in the Tru'^tee’s Bank is or contains 
the trust money belonging to A. Thesiger, 
L.J., dissented from tlie view of the majority 
which held that tlie rule was not applicable 
and that the balance should be traced to the 
trust money, though cheques had been for 
the full amount of tlie money, in priority to 
cheques affecting subsequent deposits to the 
trustee of his own moneys. Tlie House 
of Lords’ case has left tliis second question 
undecided. 

The necessity of tracing what I might 
roughly call the misappropriated funds into 
the assets in the liands of B (of so tracing 
it, at least in an indirect manner and by 
reasonable presumptions), has not been 
questioned in this latest case. The Lord 
Chancellor seems even to lay down in one 
portion of his judgment that it lies upon 
A to establish bi^ eviilence tliat the assets 
in the hands of B do or must contain funds 
belonging to liim. [Sinclair v. Brougham (2). 
See also the argument in the same case 
at page 406, proposition 3, in which the 
learned Counsel says “the burden of proving 
the identity is on the person who alleges 
it] ’. The burden of proof may be discharged 
by a sort of eliminating process, that is, A 
might establish that the remaining securities, 
investments and a.ssets in the possession or 
name of B must be the result of the use of 
H’s funds. In that same case, their Lord- 
sliips held on tlie facts that the funds in 
the hands of B (a statutorily constituted 
society), which received the moneys from 
the depositors on ultra vires transactions, must 
have contained the said moneys of the 
depositors and the increase of those moneys 
and hence their Lordships had no difficulty 
in applying the doctrine of tracing in that 
case, especially as the claims of ordinary 
outside creditors had been fully discharged. 

(12) 1 Mer. 572; 15 R. R. 161; 35 E. R. 781. 
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lu the case of Htirris v. Tnr.nan (4) and 
In re Oaiivay, Ilertslet v. Oiitwny (3) also, tl>e 
necessity of .I’s establishing tlmtliis property, 
whether it was money or chattels or the 
proceeds of Ins chattels, was or mnst form 
a part of tlio whole of the assets or funds 
in the hands or name of 7?, was not denied. 
In the former case, tliougli the assets (in 
the shape of barley and malt) were not 
purcha.sed with ^I’s moneys which had been 
misappropriated by B (.I’s agent employed 
expressly to purchavse barley and malt for .1), 
B did make those purchases for .1 in order 
to fultil his obligation as agent to .1 to 
so purchase barley and malt for .1 and in 
those circumstances, A was lield entitled 
to ratify the appropriation by his agent 
(though tliat appropriation was made to 
conceal his breach of trust) and to treat liis 
(d’s) moneys as traced to the barley and 
malt purchased with the other moneys of 
B. if, in this case, I could have found my 
way to decide that the assets taken possesssion 
of by the Receiver or by the Utlicial As¬ 
signee did include or must have included 
the gold or the value of the gold contained in 
the sovereigns and the bar given by the 
petitioner to the insolvent, or that thougli 
the petitioner’s particular gold was misap¬ 
propriated by the insolvent, lie made 
oddiyanams or meffus witli other gold [as in 
the case in Harris v. Truman (4)] m order 
to julfil his obligations to the -pctHioncr^ 
I would be inclined to apply tlie 
doctrine of “tracing” and the doctrine of 
guasi-charge even to tlie full limits indicated 
by Lord Dunedin in his judgment in the 
recent House of Lord’s case; but 1 do not 
see my way to differ from the finding of 
Hr. Justice Bakewell (which I take to be) 
that the petitioner has failed to show tliat 
the gold or the price of that gold was 
invested in or formed part of any of the 
assets taken possession of by the Receiver 
or by the Official Assignee, and I must, there¬ 
fore, confirm the order of the leai'iied Judge 
which held, that the petitioner must be 
treated as a man who had lost the gold 
entrusted by him to the insolvent, just as 
if the insolvent had converted it into cash 
and .squandered it in unknown ways before 
his insolvency. On the finding, then, that 
none of the assets found with the insolvent 
is proved directly or even by remote fact, 
from which a reasonable inference could be 


drawn, to have contained any portion of the 
petitioner’s gold or to liave been acquired 
with the use of the proceeds of that gold, 
1 must and <lo confirm the order of the 
learned Judge. Rut as it is a hard case 
for the appellant and as the legal (piestioji 
involved is an intricate one, which even the 
most learned Knglish Judges have found it 
so difficult even to formulate for decision 
in all its subtle ramiiications, 1 slmll, 
while directing the ai.pcllant to bear his 
own costs in tliis apia' il, not direct him 
to pay the respondent's costs, which will 
of course, come out of the insolvent's estate. 

Naimer, J.—This is an appeal from an 
order of Mr. Justice ilakewell in Insolvency 

J\‘litiunXo. IbS of 1S)12, rejecting an applica¬ 
tion for the return hy the Official Assignee 
of certain sovereigns and bar gold given 
by the applicant to the insolvent for the 
purpo.so uf making ornaments, or for pay¬ 
ment of their value. Tiie learned Judge 
finds on the evidence, and we agree with 
him in that conclusion, that the sovereigns 
and the bar gold were given as alleged for 
a specific purpose, that the insolvent, instead 
of obeying the directions, credited tlie 
applicant with the sovereigns as cash and 
used the gold for other work. There is no 
evidence to sliow what became of the 
sovereigns, nor is there any evidence that 
the jewel into wliicli the bar gold bad gone 
was in tlie possession of the insolvent at 
the time that a Receiver was appointed 
to take charge of his property, wliicli was 
done Mimetime prior to the insolvency. The 
amount of the goM was -pagodas^ which 
is nearly 3 oz. On these facts the learned 
Judge has hold that the applicant’s property 
lias disappeared and cannot be followed, 
and applying tho law as laid down in In re 
UaUefCs Estate (1), dismissed the application. 

It was contended before us that the 
appellant could recover as a preferential 
creditor on the principle that if the estate 
has been benefited liy the transaction, the 
value of tlie specific moveable can be 
recovoroil. It is sufficient to say that there 
is no authority f -r this broad proposition. 

It was next argued that the insolvent 
being a bailee of tlie specific gold, the 
applicant nas entitled to follow it into any 
property pos.scssed by the insolvent. Reliance 
is placed on Offiicial A><sigiiee of Madars 
V. Rajam Iyer (5). That, however, is no 
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authority for the proposition, tlmt being a 
case where money stamped with tlie position 
of trust money was mixed with the insolvent's 
own money. During the course of tlie argu¬ 
ment, 1 invited the attention of tlie learned 
Counsel for the appellant to the recent 
decision of the House of Lords in Sinclaiy 
V. Bi'ongham (2), the well-known Hirkbeek 
Bank case and he endeavoured to find sup¬ 
port for the proposition in various passages 
in the judgment of the learned Lords. 
What lie sought in effect to do was to apply 
the principle under which trust moneys, 
which were mixed, can be followed to specific 
moveables held by the insolvent. This case 
is no authority for that position. Their 
Lordships certainly re-athrm the proposition 
laid down in fn re JIallott's Estate (1), that 
where trust money has been mixed by an 
insolvent with his own moneys, the law 
will presume that any money drawn from 
that mixed account by the insolvent was his 
own money and that the balance remaining 
unexpended was the trust money.” But 
with regard to specific moveables held by 
the insolvent as bailee, their Lordships state 
the law as already established, vide 
Sinclair v. Brougham (2): “if money in a 
bag is stolen andean be identified in the 
form in which it was stolen, it can be recover¬ 
ed in in specie. Kven if it has been ex¬ 
pended by the person who has wrongfully 
taken it,in purchasing some particular as.set, 
that asset, if capable of being earmarked as 
purchased with the money, can be claimed 
by the true owner of the money.” If it 
was impossible to establish that these 
sovereigns and bar gold had been converted 
into any particular jewel, the appellant 
might claim tlmt jewel. But admittedly this 
cannot be shown. There is nothing in In re 
Oatway; JItaisJrt v. Oatway (3), inconsistent 
with this doctrine, which is clearly establish¬ 
ed in In re Halletrs Estate (1). The basis 
of the right to follow is stated to be that 
the claim is one in retn “the claim to 
follow and recover property with which in 
equity at all events they have never really 
parted.” It is obvious that if the claim is 
in rem, the res must be ascertained. I am, 
therefore, clearly of opinion tliat the judg¬ 
ment of the learned Judge was right and 
must be affirmed. I agree with the order 
as to costs made by my learned colleague. 

Appeal dismissed. 


SIXD JUDICIAL COMMISSIONER’S 

COURT. 

Eiii.ST Civil Appeal No. 2 of 1912. 

October 23, 1914. 

Present: —Mr. I’awcett, A. J. C., 

Mr. Crouch, A. J. C., and ^Ir. Pratt, J. C. 
HOTCHAND GULABRAl— Appellant 

v^ystis 

MANGHANMAL GULABRAl and otuehs 

—Respondents. 

Uiniln Lotv — Jlirakj^hura—i'<n7<7/oH —Joint famiiy 
piopcrfy—Lunatic co.parcener—Lunacy not congenital 
hut snhsequent—Right of such eo^parcener to shaie on 
pnitition. 

Where the plaintiff, a lunatic, sued through a next 
friend for partition of the family estate of which 
he would, if sane, bo certainly entitled to a share, 
and it was found that the lunacy was not congenital 
i>nt suhsecpicnt: 

Held, per Cruiteh, A. J. C., that there was nothing 
in the Mitnkshara from which could he deduced 
a clear rule of law that a man who on l)irth entered 
into a jfiint family holding joint projierty, lost that 
interest on becoming lunatic, [p. -to, col. l.J 

'lirheni Sahai v. Muhanunad L^niar, A. W. N’. (1905) 
26.); 3 Ij. ,T. 4: 28 A. 247, followed. 

R'tm Snhije Bliukkut v. Lulla Laljec Suhye, U C. 
b. R. 4.">7: 8 C. 149; 0 Irul. Jur. 30(5 and Ram Soondur 
Roy V. Ram Sahije Bhugut, 8 C. 919; 7 Ind. Jur. 85, 
dissented from. 

(Per i’aireetf, acting J. C., dissenting):—That tlie 
Mitakshnra intended the rules relating to ‘exclusion 
from inheritance’ to apply to both cases of inherited, 
us well as joint family property; that the principle 
on wliich the disqualification is based, ri'z., the 
inability to perform sacrifices, ajiplied cipially to cases 
other than congenital; and tlmt the jilaintiff 
being insane at (ihc time of tho proposed partition 
was excluded from any participation in the joint 
estate, [p. 4(5, col, 1; p. 47, col. 2.J 

Ahilakh Bhagnt v. Bhekhi ^[ahto, 22 C. 864 and 
Murarji v. Pareatibai, 1 B. 177, dissented from. 

Ram Sahyc Bhukkuf v. Lalla Lolji, 8 C. 149; 9 
C. L. R. 4.57; 6 Ind. Jur. 306 and Ram Soondur Roy v. 
Ram Sahye Bhugut, 8 G. 919; 7 Ind. Jur. 85, followed. 

Tlrheni Sahai v. Muhammad Umar, 28 A. 24<; A. 
W. N. (1905) 265; 3 L, J. 4, distinguished. 

Held (Per Pratt, J. C.), that under the Mitakshara, 
which is tho i>aramonnt Hindu Law authority in 
Sind, tho disqualifications relating to ‘ exclu¬ 
sion from inheritanco’ apply not only to cases 
of obstructed but also to cases of unobstructed 
lieritage, but in the case of the latter in joint family 
property they must apply at the time of birth, 
bir that is the time when the rights would accrue 
if there were no disabilities; that to bold other¬ 
wise would necessitate the divestment of rights 
already vested, which is contrary to the general 
rule of Hindu Law; and that, therefore, subsequent 
lunacy could not divest the plaintiff of his right 
to the joint family propertv. [p. 48, col. 2; p. 49, 
col. ).] 

Sahye v. Lalla Laljee Sahye, 8 C. 149; 9 C. L. 
R. 457; 6 Ind. Jur. 300, dissented from. 

Ahilakh Bhagat v. Bhekhi Mahto, 22 C. 864, followed. 
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Appeal from a decision of tlie first class 
Subordinate Judge, Sukkur. 

Mr. Ihipchami Bilaram, for the Appellant. 

Mr. Fatehchand Astidnmal, for the lle- 
spondents. 

JUDGMENT. 

Crol’CH, a. J. 0.— {Septemhei- In/, 1914.)— 
Plaintiff, a lunaticiso found, .sues bylhis wife as 
ne.xt friend for partition of the family estate of 
which he could, if sane, be certainly entitled 
to a share. Plaintift’ became lunatic six 
years before suit, his father died four 
years before suit. Tlie lower Court has 
dismissed the suit, holding on the 
authority of Ram Sahyc lihakkat v. Lalhi 
LaJjee Sahye (1), Ram Soondnr Hoy v. 
Uam Sahye Bhuyut (2), that plaintift' is 
disqualified from inheriting, or from claim¬ 
ing partition and that his suit was not 
maintainable on account of his being of 
unsound mind. 

Plaintiff appeals. Mr, Rupchand, in argu¬ 
ment, has contended that, to disqualify 
a lunatic from claiming partition of joint 
family property, he must be lunatic from birtli 
when his right in the family property vests. 

He relie.s on Tirheni Sakai v. Muhammad 
Umar (3). Before examining the authorities, 
let us first consider the case in the light 
of well-known accepted principles of Hindu 
Law. Mayne says (6th Edition, page 323); 

The whole body of (such)an undivided Hindu 
family, consisting of males and females, 
constitutes a sort of corporation, some of 
the members of which are co-parceners, 
that is, persons wdio on partition would 
be entitled to demand a share, while others 

are only entitled to maintenance.Each 

person is simply entitled to reside and be 
maintained in the family house, and to 
enjoy that amount of afftuence and con¬ 
sideration which arises from his belonging 
to a family possessed of greater or less 
wealth. As he dies out, his claims cease, 
and as others are born their claims arise. 
But the claims of each spring from tlie 
mere fact of their’entrance into the family, 
not from their taking the place of any 
particular individual. Deaths may enlarge 
the beneficial interest of the survivors, by 
diminisliing the number who have a claim 
upon the common fund, just as births may 

(1) 8 C. 149: 9 C. L. K. 457; 6 Ind. Jur. 308. 

(2) 8 C. 919; 7 Ind. Jur. 85. 

(3) 28 A. 247; A. W. X. (1905) 265; 3 A. L. J. 4. 


diminish their interests by increasing tiie 
number of claimants. But, altliough the 
fact that .1 is tlie child of B introduces 
liim into tlie family, it does not giveliim 
any definite .sliare of the property, for B 
liim.self lias none. Nor upon the death of 
B does he succeed to anythjng, for B lias left 

nothing behind to succeed' to.Untiltliey 

elect to do so, the property continues to devolve 
upon tlie members of the family for tiie 
time being by survivor.sliip and not liy 
succession.” There is no sucli thing as 
succession properly .so called in a Hindu 
family. It is very important to note that 
tiie rigid which tlie son takes at liis birth 
in tlie ancestral property is wliolly independ 
ent of Ill's father. He does not claim 
through his father'*. (MuIIa, .section 183). 
A right to pjirtition is one of tlie ordinary 
incidents of co-parcenary. 

Now it is obvious from the nature of 
tlie estate enjoyed liy a member of an 
undivided Hindu family, that plaintift 
became vested with Ids intere.st in the 
family property at tlie time of his liirtli, 

and that tlie mere doatli of plaintift's fatlier 

could not have operated to divest him 
of this interest. Nor could he have been 
divested of his interest by tlie mere process 
of endeavouring to enforce it by filing a 
suit. The only possible theory open to 
defendants appears to he tliat by becoming 
lunatic he was divested. Before a Court 
will hold a person entitled to expropriate 
some other person from his estate and 
appropriate it to himself, it will require 
absolutely convincing proof that tlie law 
not only justifies such being done, hut 
that tlie appropriate rule of law is so clear 
that it must be done. 

In Bam Sahye Bhnkknt v. Lalla Lnljce Sahye 
(l),it was held that a co-parcener who has be¬ 
come insane, subsequent to his birth, could not 
claim partition. This decision was based 
on Milakshara, part II, .Chapter If, section 
10, verses 1, 3 and G. in Ram Snondur 
Roy V. Ram Sahye Bhi/gnt (2), the learned 
Judges relied on verse G of the same 
.section of the Mifakshara. Mr. Fatehcliand 
who appears for the respondent, adds to 
these authorities SmritiChandrika, Chapter V 
section 9, and Viramitrodaya, Cliapter VliT 
sections 3 and 4. ’ 

It will be convenient to have before us 
these several verses relied on. 
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Mifahshara^ Chapter 11, section X;— 

1. Tlie author states an exception to wliat 
has been said by him respecting tl.e succession 
of the son, the wich)\v ami other lieirsas 
well as the re united parcener. 

*J. An impotent person or ontcnste and 
his sons, one lame, a madman, an idiot, 
and others must be maintained excluding 
them, liowevev. from participation. 

3. ^fanu likewise ordains, ‘'Impotent 
persons and outcastes are excluded from 
a share of the heritage and so are persons 
born blind and deaf as well as madmen, 
idiots, the dumb and those who liave lost 
a sen.se.'’ 

0. They are deban^'d of tlieir shares, 
if tlieir disqualification arose before the 
divi.sion of the property. But one already 
separated from his co-heirs, is not deprived 
of his allotment. 

Smriti Chandrika, Chapter V, section 9: It 
must be understood that such as appear at the 
time of division to have been atllicted with 
impotence, etc., are excluded from their 
sliares and that the exclusion i.s not con¬ 
fined to those only that are naturally (tliat 
is, by birth) impotent or the like. 

Viramitrodaya, Chapter \’III, sectiim 4: TIu* 
exclusion, again, of these takes pla-'e if their 
disqualification occur previou.sly to partition 
(or succession), but not also if sub.sequently 
to partition (or succession), for there is 
no authority for the resumption of allotted 
shares, 

The venerable Vijnaneswara says tliat if 
sub.sequently (to partition) or succession 
their defects are cured by medication or 
the like, they become entitled to obtain 
their shares. 

Now the first nine sections of Chapter 11 
of the Mitakshara seem to deal, beyond 
doubt, with succession. Section X is headed 
‘On exclusion B-oni inheritance,” and this 
also suggests “succession;” but some con- 
fusion is created by the very vague 
definitions given in Chapter T, section 1. AVe 
there find “heritage” {daya) defined a.s 

wealth which becomes the property of 
another solely^^by reason of his relation to 
the owner.” “inheritance” is said to be 
used in the sense of “unobstructed 
heritage” and “partition” is said to mean 

heritage subject to obstruction.” 


In verses 17 to 22 after a discn.ssion 
as to whether property arises from parti¬ 
tion or whether partition presuppo.ses pro- 
pcrty, tlie writer arrives at the conclusion that 
property does not arise by birth but by 
deatli of the owner (where only one heir) 
or by partition (wliere more than one 

lieir). lint it is expressly stated in section 
27 that property in the paternal or grand¬ 
father's estate is only by birth. 

In Chapter 1, section S, of the Smriti 
Cliandrlka lieritage” is defined as wealtli 
wliich becomes tlie property of one or 
more persons by reason of relation to iho 
owner, and whicli admits of partition. 
And in sortinn 9 it is stated: “The law of 
inheritance (daya dhnrma) means the rtile 
of partition.” 

It appears, therefore, that the learned 
cominf^ntatoi's, having no recognized term 
of jurisprudence such as tcnancy-in-com- 
mon to express the estate enjoyed by 
beir invented tlie term “partition”; and 

before the division'’ and “at tlie time 
of division' appear to mean before and 
at the time wlien the estate devolved 
in severalty. “Heritage” also lias its special 
meaning, wealth whicli a son inherits from a 
deceased parent .solely because he is the 
son; hut does not apparently include property 
which the .son enjoys after his father’s 
decease, because lie had from his birth 
enjoyed a joint interest in it. By “son” is 
indicated any relation (verse B'* 

heritance, being “unobstructed lieritage,” 
is wealth whicli a man inlierits from his 
fiitlier or paternal grandfather. 

A most able attempt to reduce some of 
these passages to terms of modern jurispru¬ 
dence has been made by Chandavarkar, J., in 
Bui Parsou v. Bni SoinU (4). 

If we examine verses I, d and () from 
the MifaJifiharn in the lieht of the defini¬ 
tions, we ^ find tliat verso 1 refers to an 
exception respecting tlie succession of the 
son, the widow and ottier lieirs.” Thisseemsto 
point to succe.ssion and not survivorship, Rf 
any rate reference to survivorship is ff'^ 
from clear. 

\ er.se A tells us of those who are excluded 
from the heritage. We know that “heritage’ 

(4) 15 In«l. Cas 774: 36 B. 424 at p. 429; 14 Bom. 

L. R. 400. ‘ 
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covers both obstructed and unobstructed 
property. This verse, agxin, may be 
referring to succession and not to survivor¬ 
ship. 

_ Verse 6 is certainly open to tlie construc¬ 
tion that it refers to tenancy-in-conimon, as 
also the verse from Smriti Chandrika, 
while the use, twice over, of the word parti- 
tio?i (succession) in the verse from the 
Viramitrodaya seems conclusive as to its 
application. 

While, then, it appears to me that the 
balance of probability is in favour of all the 
passages relied on being intended to refer 
exclusively to succession, it must, T think, 
be at least conceded that they offer only 
doubtful authority for the view accepted by 
the lower Court. 

I can find nothing in any of the passages 
cited from which can be deduced a clear 
rule of law that a man who on birth 
enters into a joint family holding jtiint 
property, loses that interest on becoming 
lunatic. And no Court should, in my 
opinion, hold that property, wliich was 
admittedly the plaintiff’s uptoa certain date, 
became forfeit on that d.it*', unless there is 
absolutely clear, indisptitable authority for 
doing what is, pi'inia fcu'i.', contrary to some of 
the most sacred principles of law and equity. 
It is, at any rate, clear that once the property 
which he takes by succession has vested, is not 
divested by lunacy, and it was so held in 
Veo Kishp.n v. Bndh Pnikash (6). 

In Tribeni Sakai v. Muhammad Umar (3), 
the Court held that, if a person was not insane 
at birth, subsequent insanity did not deprive 
him of his right to share in the joint family 
property. The value of tliis decision is 
somewhat discountpd by the fact . that it 
is based entirely on Deo Ki'shsn v. Bttdh 
Prakash (5), which in turn i.s based on 
passages from commentators which seem 
to have application only to separate pro¬ 
perty. 

I would, however, follow the decision in 
Tirbp.ni Sakai's case (3), for it is consistent 
with the general principles of common law 
and equity and of Hindu Law, and I am of 
opinion that no sufficient authority has been 
shown us for holding that a member of a 
joint family is divested of his rights of a 

(6) 6 A. 609; A. W. N. (1883) 105. 


co-parcener as regards partition on becoming 
a lunatic ; this is all that it is necessary 
to rule for the present case. No such autho¬ 
rity being forthcoming, tlie ordinary rule 
of law, equity and good conscience should in 
my opinion, obtain. 

I would reverse the decree of the lower 
Court and remand the case for trial. 


X' c r. 11, 






1 V CJIJ V (Ji 


W*- 

ful consideration to the views expressed in 
my learned calleague’s judgment, hut regret 
that 1 do not concur in his conclusion. 


1 he main point for determination is 
whether the verses 1,.5 and G of section X 
of Chapter 11 of the Mdakaharu apply also 
to the case of a co-parcener in a joint 
Hindu family who lias an interest in the 
joint family property hy birth, or only 
to the case of ordinary succession hy 
inheritance as opposed to one by survivor¬ 
ship. 


As those verses stand, they seem to me 
clearly to cover tlie case of a son, \\ ho is 
a member of joint family, as well as that 
of an heir, who succeeds hy inheritance 
proper. Otherwise 1 fail to .see wliat is 
the effect of the opening words in verse 1; 

The author states an exception to what has 
been .said hy him respecting tlie succession of 
the son.” This obviously refers to the sec¬ 
tions in Chapter I dealing with this subject, 
more particularly sections II, HI, V, Vl, V[[[^ 
X, XI, and XII (l give the Nos. as appearing 
in Colehrooke’s Translation). Tiiese mainly 
deal with the case of a son’s share on 
partition and prima facie, therefore, the ex¬ 
ception is meant to be one applicable in .such a 


case. 


As pointed out in ^layne's Hindu Law, 
7tli Edition, section 270, at page 33.3, “The 
Hindu lawyers always treat partition 
and inheritance as part of the same subject. 
The reason of this is that the normal state 
of the property, witli wliich they have to deal, 
is to he joint property, and that they 
can only explain the amount of interest, 
which each member has in the property, by 
pointing out what share he would be 
entitled to in the event of a partition,” 


It i.s no doubt true that the term "'uibhaga" 
winch is generally translated by Colehrooke 
as “partition” covers the case both of partition 
and inheritance, and that the word “distribu¬ 
tion” would be a better translation, as covering 
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both cases (c/. note at page 171 of Gharpuve’s 
Collection of Hindu Law Texts, Volume III, 
No. 4). But there is, in my opinion, no 
sufficient ground for saying tliat it is gene¬ 
rally used witli reference to ‘inheritance’ 
rather than to partition* : in fact the con¬ 
trary would be the natural presumption, 
for the reason given in the passage just 
quoted from ^layne’s Hindu Law. And 
having regard to the treatment of ‘partition* 
in the MilaJishara as a case of inheritance 
and the dix'ect reference to the ‘succession 
of a son’ in verse 1, 1 can see no justi¬ 

fication for the view that the author in¬ 
tends to limit the exception contained in 
this section X to cases of inheritance 
by succession as oppo.sed to survivorship. 

My view that section X covers both 
cases is, I think, strengthened by the 
reference in verse 1 to tlie ‘’re-united 
parcener.” This is the case dealt with in 
the preceding section IX and under verse 
1 of that section such re-united parcener’ 
succeeds by survivorsliip to his deceased 
co-parcener, who leaves no issue actually 
born or then in the womb (cf, Mayne’s 
Hindu Law, 7th Edition, .section at page 
796). 

If the disqualification mentioned in section 
X apply to his case, why should it not equally 
apply to the case of a son who is joint with 
his deceased father? 

Again the provt.sior. in ver.se G that ‘One 
already separated from his co-heirs is not 
deprived of his allotment,” would seem to 
be quite unnecessary, if the exclusion dealt 
only with tlie cases of inherited property and 

did not extend to cases of partition in joint 
families. 

It may also be noticed that section X 
does not appear in a Chapter dealing solely 
with cases of inheritance as opposed to parti¬ 
tion. On the contrary, as already pointed 
out, the preceding Chapter deals with a case 
of the latter kind, and Chapter XJI also 
relates to tlie subject of partition. 

In my opinion it is far more likely that 
the Mitakshara intended the rules in section 
X relating to exclusion from inheritance’ to 
apply to both cases than to only the latter case 
and most unlikely that it intended them not 
to operate in the normal case of inheritance 
(in its wider sense) in a joint family. The 
rules are based on the principle that one 


who is unable to perform the necessary 
sacrifice is incapable of inheriting (see 
^layne Loc. Cit., section 591, page 802), 
and tills principle applies as much to 
a .son in a joint family as to any other 
heir. 

Tlie argument that his disqualification 
would be opposed to the principle that he 
acquires an interest in the joint property by 
birth is not, I think, of any real weight 
in construing the Mitakshara. The latter 
work is suppo.sed to have been written about 
the latter part of the 11th century (Maync, 
section 26, page 28) and it cannot properly 
be con.strued in the light of subsequent 
developments in the law of partition. As 
is pointed out in Mayne’s Hindu Law, 
section 244, page 313, it was only by 
very slow steps tiiat the right to a parti¬ 
tion reached its pre.sent form. According 
to the MitaksharUy a son could not partition 
from his father without his wish, unless 
the father was old, disturbed in intellect or 
diseased (Chapter 1, section 2, Volume \IL 
^Mayne,page 3l4) and the normal partition was 
after the father’s decease (Chapter 1, sec¬ 
tion 3). There is, therefore, nothing un¬ 
natural in its being treated as a case of 
succession, and the subsequent change of 
view referred to in Mayne’s Hindu Law, 
.section 252, at page 319, should not in my 
opinion be allowed to influence the construc¬ 
tion of the Mitakshara. 


Again, even according to the present 
law, a son lias no definite a.scertaiued share, 
until there is a partition; and the quantum 
of the share he may obtain on partition may 
vary from time to time according to the num¬ 
ber of members of the co-parcenary. If it 
become exceedingly small, why .should it 
be against the principles of Hindu Law 

to vanish altogether? On the contrary, the 
principle on which disqualifications 
requires that it would vanish, as the dis¬ 
qualified person cannot perform the necessary 

sacrifices. 


Then again, as is pointed out in Kn>‘h^ 
Saia?(6), the rule prohibiting the dive-^tioff a 
estate once vested in a full owner cnnnc 
be laid down without exception in 
of property governed by the law ,, 
Mitakshara. And the verse 4, Chapter V 


(6) 9JI. G4atp. 7S. 
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of Viramiti'odaya, referred to in Deo Kishen 
V. Biulh Pmkash (5), clearly is intended to 
deal only with the case where a co¬ 
parcener has been allotted a share on parti¬ 
tion or successio)! and subsequently becomes 
disqualified, and not to refer in any way to the 
case of mere undivided interest in joint 
property. That being so, it affords no real 
authority for the ruling in Tribeni Sakai 
V. Muhammad Umar (3). 

I would also rely very strongly on the 
fact tliat both Jlayne and West and liuliler 
treat the disqualification as applicable to 
cases of partition, as well as inheritance. 
See West and Buliler, 3rd Edition, Hook II, 
paragraphs 4 and 6, at page G79, and ifayne, 
7th Edition, section 484, page 654, and section 
594 at page 807. If I err, at any rate, I err 
in good company. 

It may be noted in this connection that the 
case of Ahilakh Bhagaf v. Bhekhi Muhfo (7), 
in which Prinsep, J., expressed doubts as Ui tlie 
correctne.ss of the law laid down in the cases 
of llam Sahye v. LiUa Laljee Sakye (1) 
and Ram Suondiir Roy v. Ram Sahye (2), is 
cited in note (c),page812 of Mayne's7thEdi- 
tion, but he evidently did not share Prinsep, 
J.’s doubts, else he would surely have com¬ 
mented on the rulings in Ram Sahye v. LiUa 
Laljee Sahye (1) and Ram Soondur v. 
Rum Sahye Bhagat (2) instead of relying 
on them as he does in section 484 at page 
664 note (c). He does not hesitate to 
express his opinion when lie defers: (c/. his 
doubt in paragraph 594 at page 806) as to 
correctness of the view taken in Miirarji Go- 
kuldas V. Parvatibai (8) that madness must 
be congenital to disqualify. 

There are also numerous case.s cited in 
West and Buller, 3rd Edition, Volume 1, 
where the Sliastris consulted apply these 
rules as to disqualification to members of a 
joint family, see Chapter VI, .section 1, Q. 1, 
pages 575, 576 ; Q. 2, page 577 ; Q. 4, page 
578 ; Q. 5, pages 578, 579; Q. 6, page 579 ; 
Q. 7, page 580 ; .section 36, Q. 3, page 587, 

((’/. if one of his sons is insane.he cannot 

be allowed a share of his father’s property, 
but a maintenance only). The view I take 
appears, therefore, to be consistent with this 
practice, as evidenced by such cases. 

In this particular case the plaintiff was 

(1) 22 C. 864 

(8) I B. 177. 


admittedly insane wlion his father died, 
and must, I think, be therefore excluded 
from any partition in tlie joint estate in 
accordance witli the Mitakskara, Chapter 1, 
section XI, ver.ses 1 and 5. The succes.sion 
as contemplated in Chapter I, .section III, 
opened np tlien, and he is still a lunatic 
wlien the partition is proposed to be made 
(verse 6). 

The view wliicli is taken in certain obiter 
dicta in Mnrnrji Goknldanw Pnrcatibai 
madness to be a di.siinalification .should be con¬ 
genital is dissented from in Ram Sahye v. Lalla 
Laljee Sahye (1), and also, as already men¬ 
tioned, in Mayne’s Hindu Law. The word 
^ born ’ docs not appear befoi-e tlie woril 
madman ’ in the Mitakskara and the 
principle on whicli disqualification is based, 
nz.^ the inability to perform sacrifices, 
applies equallyto cases other than congenital. 
I do not think, tlierefore, tliere is any 
sutlicient ground for adopting the view taken 
in the Bombay case. For tliese reasons I 
Agree with the conclusion of the Subordinate 
Judge tliat plaintiff’s suit fails, and would 
disniLss the appeal witli costs. 

Tlie case will be referred to a tliird Judge 
in accordance witli the proviso to .section 9 B 
of Bombay Act XII of 1866. 

PiiATT, J. C.~{Oetoher 2Srd, 1914.)—Tin's 
suit i.s for partition of joint family property. 

The plaintiff had liecome insane six years 
before the suit, which was instituted by his 
wife as his next friend. 

Tlie questions for decision are 

(1) Whetlier plaintiff’s interest wa.s divested 
by his supervening lunacy. 

(2) Whether he has the rigid to sue for 
partition. 

The Mitakskara is the paramount Hindu 
Law autliority in this Province and the 
subject of disqualification i.s dealt with in 
Chapter II, section X. That section is headed 
an exclusion from inheritance” and thefirst 
verse is as follows :— 

The autlior states an exception to what 
has been said by him respecting the succession 
of tlie son, the widow and other heirs, as well 
as tlic re-united parcener. 

An impotent person, an outcaste, and 
his issue, one lame, a madman, an idiot, 
a blindman, and a person afflicted with an 
incurable disease, as well as others (similarly 
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(lisciualified) must be nuiiniaiued; excluding 
tlietn, however, fnmi participation" 

The 5th verse declares that those wlio are 
distiualilied are entitled to maintenance ; and 
the tHh verse states a proviso to tlie rule m 
verse 1 in the following lei ms 

They are debarred of their sliares, if 
tiieir disquaUticatiun arose before the division 
of the property. Hut one already .separated 
from his co-heirs is not deprived of liis 

allotment. 

Mr. Rupchand's argument is that the 
term “succession'' in tlie lir<t verse refers to 
succession by inheritance properly so called 
and not to succession by survivorship ; to 
support this argument he explains the mention 
of the son and the re-united co-parcener as 
having reference to self-acquired property only. 

• 1 think this is tlio true construction of the 
verse. The re united co-parcener in the ca.se 
di.scussed in Chapter 11. section IX. and the 
succession described in that .section i.s con- 
lined to the separate property of the deceased, 
it lays down in ver.>e 7 the curious rule 
tliat a re-united brother of the lialf blood 
takes equally with a divided brotlier of the 
full blood. Thi.s nni'-t refei- to self-ac(iuired 
property; for the re-united half brother would 
take all the joint property liy survivorship. 
Again, the succe.ssion of the son and of the 
widow is described in Cliapter 1. .section ill, 
and Cliapter I, .section VII. as a share in a 
partition, which clearly implies that the 
lieritage was not co-parcenary property for 
such property pa.sses without a division. 
The other ‘heirs’ are also di.scu.ssed in tlie 
preceding part of the work in the order of 
succession according to heirship. 

On the other hand, there is no doubt 
that the word “ inheritance ” in the lieading 
to the section has a much wider signiticance. 
in Chapter I, section 1, verse 3, it is said 
lieritage passes in two ways (a) unobstructed 
by riglit of birth and (J>) obstriicled on the 
death of the last holder. Tlie second is 
the ca.se of heirship and it is termed parti¬ 
tion, for the estate pa.sses as tenancy-in- 
coiniuon to co-heirs whose succession involve.s 
the idea of a division of interest. Rut the 
unobstructed heritage is primarily denomi¬ 
nated inheritance, see Chapter I, section 1, 
verse 13, and the property vests at 
birth—Chapter 1, section 1, verse 27. 

The conclusion seems to be that the dis¬ 
qualifications apply not only in cases of 


obstructed, but to cases of unobstructed, 
heritage and this inference seems to be .sup¬ 
ported by the very comprehensive language 
used i.s verse 5. Now the proviso made in 
ver.se d can only refer to the case of ob.^truct- 
ed heritage, for that i.s implied in the words 
“division of the property. ” There is no 
division in the ca.se of unobstructed heritage. 
Tins proviso, therefore, enacts that in the 
case of inheritance by heirship the disability 
must exist at the time the inheritance opens 
out. This has been a.ssumed to be so by the 
Privy Council in Bodhuarain Singh v. Omrao 
Singh (9), and there are express decisions 
to that effect in llVeam Pvrshad Boy v. Gfish 
Chunder (10) and JK'O Ki.dien v. Budh I'rakash 
(5). 

Tn .some cases the disabilities are expressed 
to be from birth, but thatmake.s no difference 
to the application of the rule. For in.stancc 
if a blind man claimed to succeed as heir the 
qne.stion would be, was be at the time the 
inheritance opened out congenitally blind.’' 

It no\v remains to consider wlien tlia 
disability operates in the case of unobstructed 
heritage. It is important to bear in mind 
that tliere i.s no sacli thing as succession by 
survivorship in Hindu La\v. Mr. Mayne 
explains this in section 270 of his ivork. 
“Hut although the fact that .1 is the child of 
B introduces him info the* family, it does not 
give him any definite share of the propert}', 
for B himself lias none. Nor upon the deatli 
of B does he succeed to anything, for B has 
left nothing behind to succeed to. B in 
fact succeeds to the lieritage at the time of 
liis birth.” Therefore, if the di.sabilities apply* 
as I think they do, to the case of joint family 
property, they must apply at the time of 
birth—for tliat is the time xvlien the rights 
would accrue if tliere were no disability. 
To hold otherwise would necessitate the 
divestment of rights already vested, and 
that is contrary to the general rule of Hindu 
Ijaw. Monirani Kolita v. Keri KolitaniO-y’ 
There is a text in the Smriti Chandrika 
which contlicts with this construction.^^ In 
Chapter V, verse 2, it is said that it is 
thereby to bo supposed that the impotent 

(9) 13 I. A. 519; 6 B. L. K. 509; 15 W. B. (P- 
1; 2 Sar. P. C. .T. C07; 20 E. R. 645. 

(10) IOC G39. 

(U) 5 C. 776 at p. 788; 6 C. L. R. 322; 7 I. A. 1^: 
4 Sar. P. C. J. Ifi3; 3Puth. P. C. J. 765; 4 Ind. 

363; 3 Shomc L. R. 195. 
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and others would be entitled to inheritance 
if a partition were made during the life¬ 
time of the father.” Smriti Chandrika is 
no authority here, but this commentary may 
be explained by the fact that the rights of 
the son to a partition are much more limited 
in that work than in the Mifakshara. See 
for example Chapter I, verse 26. 

In some of the minor commentaries there 
are passages which imply that the vested 
right of a co-parcener may be divested for 
sin, subject to e.xpiation. But these were 
merely doctrines profitable to the Brahmins, 
and not part of the present Hindu Law. 

Inthecaseof Ram Sahyc Bhakkatw Lalla Laljee 
Sahye (i) the lunacy had supervened since the 
birth of the plaintiff. The Calcutta High Court 
held that a right to tlie property was vested 
in him, but that he could not assert that 
right by a suif- for partition. This seems 
to me to be a misconstruction of the Hindu 
Law. The Mitnkshara denies the right to 
claim partition because a lunatic has no right 
to a share. But where there is a right to 
a share, the right to partition mu.st follow 
as a logical consequence of the co-owne»‘ship. 
I fully concur in Mr. Justice Prinsep’s 
adverse comment on this case in Abilakh 
Bharat v. Bhekhi Mahto (7). 

I, therefore, decide that plaintiff was not 
divested of his right to the joint family 
property by his subsequent lunacy and that 
he has a right to sue for partition. I re¬ 
verse the decree of the lower Court and 
remand the .suit for trial on the merits. Costs 
to be costs in the cause. 

Decree reversed-, Suit rerranded. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 412 of 1913. 

January 4, 1915. 

Present: —Mr. Justice Sadasiva Aiyar. 
MUTHDKARUPPA KONE and another— 

Plaintiffs—Petitioners 
versus 

VEERABHADRA KONE and another— 

Dependant.s—Respondents. 

AilUrathn—^Airard, suit on—Failure, to file award 
in ('<iurl within D months, whether bars suit —.flu'ard, 
whether in nature of foreujn judgment—Vxmchnjnt- 
dars, if entitled to adminisicv to witness any reasonable 

4 


form of oath agreed upon by parties — Cici! Proredure 
Code ulc/ r of 1008), Seh. Jl, jiara. 20~~Uinitatioii 
Act {IX of 1908), Nc/». /, .-Ir^ 178. 

A suit lies on nn award,even thon^li rlie snmo lins 
not been tiled in Court niidor ])nj‘agni)ih Scliediile 
11, Civil Procedure Code, 1008, within six luoiitlis, as 
required bv Article 178, Schedtile J, Liinitati<in .Vcf, 
1008. [ p.'.'iO, col. 1.] 

Rani Bhagofl v. Rani Chandnn, 11 C. .'180; 12 f. A 
07;-I Sar. P. C. J. 024; 0 Jnd. .lur. N2i» siml (lltulani 
Khan v. Muhammad JIassau, 20 C. 1(57: 12 M. L. J 
77; 20 I. A. ol (P. C.); 0 C. W. N. 22t); 4 Bom. L 
101; 2r> P. R. 1002. followo.l. 

An award is not in ilio narure ol'a foreign 
ment and a Court is, ihereloro, enfitletl t(j "o into 
the merits of the .'same, j p. oU, ool. 1. 

There is nothing illegal in the parties to nn arbi- 
tnition agreeing before pnnchaijutdam to liavt* 
evidence taken after iho administration of nnv 
reasonable form of outl; totbe witni*sses.rp. .‘>0, eol. 1.1 

Bhagirafh v. Ram Ohtihim, 4 A. 28:1; A. ^\^ X. (1882) 
34, followed. 

Petition, under section 25 of Act JX tff 
18ST, praying the Higli Court to revise the 
decree of the Court of tlie District ^Miinsif 
(J Paramakudi. in Small Cause Suit No. 
33 of 1913. 

FACTS.—The suit was upon au award. 
The defences to the suit were that it was 
barred, as tlie award had not been tiled in 
Court within six months and that the award 
itself was vitiated by the ini.sconduct of 
the arbitrators and also by the procedure 
followed by the jyujichnyafdins in administer¬ 
ing a novel form of oatli to the witnesses. 
Tlie District Muiisif did not frame any 
issue as regards the misconduct set up, but 
found the other two points against the plaintiff 
and dismissed the suit. The plaintiffs there¬ 
upon preferred this Civil Revision Petition. 

Messrs. K. Bhashyam Iyengar and K. Rajah 
Tycr, for the Petitioners:—Tlie District !Mnnsif 
erred in law in not raising tlie most material 
issue in the case. A suit lie.s on an award 
though the same has not been filed in Court: 
Rani Bhagotix. Rani Chandan (1) and Ohnlam 
Khan v. Muhammad Ilassnn (2). Tlie District 
Munsif erred in going into tlie merits of 
the award, as it was not in the nature of 
a foreign judgment. It is competent to the 
pnnchayatdar^ to odminister to the witnesses 
any form of oatli wliicli may be agreed upon 
by the parties, Bhagirath v. Ram. Ghulam (3) 

(1) 11 C. 386; 12 I. A. 67; 4 Sar. P. C. J. 624- 9 Iiiil. 

^“(2)^T9 C. 167; 12 M. L. J. 77: 20 I. A. 51 (P. C.); li 
OWN 226; 4 Bom. L. R. 161; 25 P. H. 1902, 

‘(3) 4 A. 283}A.'\V. N. (1882) 34, 
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^Ir. Tv. T’ Knslinaswami Iyer, for tlio Re- 
sponderts:—TIte District Mnnsif did consitler 
the question of misconduct. Vi'ile his hndin" 
that the statement in tlie award that t!ie 
defendants did not appear on 22nd December 
1011 at Nayinar Koil, was not true. It 
must, therefore, ho taken that he does not 
find any misconduct in the arbitrators. Tlie 
award not havi’'g been tiled in Court witliin 
six months the suit is barreil. The District 
Munsif is clearly right in bis view that an 
award is in the nature of a foreign judg¬ 
ment. Arbitrators have no power to adminis¬ 
ter any form of oath they please 

.JUDGMENT.—I am satisfied on a peru.sal 
of the Oth paragraph of the plaint and tlie 
recital in the plaint about the date of the 
cause of action tliat this .suit is based on 
the award (.Exhibit E’. 

The learned District Munsif did not raise 
the most material issue in such a ca^e, 
namely, whether the award was invalid 
owing to the misconduct of the arbitrators. 
Ho raised three other questions and fell into 
two serious errors in deciding those questions. 
He held that the suit was ban*ed by limjia. 
tion because no application was made within 
six months of the award to have it tiled in 
Court. A suit lies on an award even though 
it has not been tiled in Court [See R<nn 
Bhagoti v. liani CItandan (1) and tVndam 
Khan v. Muhammad Hasann (2)]. 

The learned Munsif further Iield that the 
award was in the nature of a judgment of 
a foreign Court and he was, therefore, entitl¬ 
ed to go into the merits of the award. He 
was clearly in error in that point also. 

Following Bkagirath v. Ram Ghulam (3), I 
hold that there is nothing illegal in parties 
agreeing before pnnrhayafdars to liave 
evidence taken after the administration of 
any reasonable form of oatb to witnesses. 

There i.**, no doubt, a finding by the 
I^lunsif that a statement in the award of 
the arbitrators, that the defendants did not 
appear at Nayinar Koil on 22nd December 
1911 to take the oath as agreed upon hy 
the defendants, did not represent the true 
state of facts. But T am unable to accept 
the finding as a satisfactory one and the 
District Munsif doe.s not find that the 
arbitrators, in making that statement and 
acting upon the footing that the facts were 


as found in tint statement, were guilty of 
misconduct. 

In the result, T set aside the judgment and 
decree of the Di.striot Munsif and remand the 
suit to liim for disposal de novo, after raising 
and deciding the question whether the 
arhitrHors’ award was invalid owing to their 
misconduct and also with reference to the 
above observations. 

Costs w’ill abide the result. 

Fetition allowed. 


AIjLAHABAD high court. 

Civil Revision Petition No. 114 op 1914. 

Marcli 9, 1915. 

Present: —Mr. .Justice Chamier and 
Mr. Justice Piggott. 

S AH DEO GIR—Applicant—Petitioner 

versus 

DEO DUTT MISIR and others— 
Opposite Party. 

Civil Procechire Code (Act V of 1908), «. 152 —frror 
—Aevidenfal —Jurisdiction—Refusal of Court to 

correct misfake — Revision. 

In a suit for sale on the basis of a mortgage one 
of the dofoiulants pleaded that he was a prior mort¬ 
gagee. .\n issue was struck to that effect and was 
decided in favour of the defendant. In the operative 
part of the judgment, however, no mention was made 
as to the jjriority of the defendant’s claim, and accord¬ 
ingly there was no mention of it in the deeve. 
After the time for appeal had expired, an application 
was made for ainendineiit of the decree under section 
J.’2 of the Code of Civil Procedure. The Couj’t 
refused to go into its merits, holding that section 152 
did not apply: 

Held, that this was a clear case of an error arising 
from an accidental slip or omission and ns tho Court 
helow had refused to correct the error, the Hig“ 
Court could interfere in revision, [p. 51, col. I.J 

Civil revision against an order of the 
Subordinate Judge of Gorakhpur. 

ilr. Sifal Prasad Ghose (with him Mr- 
J. N. Chandhri\ for the Applicant. 

Tlie Hon’ble Mr. Abdul Raoof, for the 
Opposite Party. 

JUDGMENT.—This is an application in 
revision brought under peculiar circum¬ 
stances. The petitioner was a prior mort¬ 
gagee. He had brought a suit against the 
mortgagor and tlie sub.sequent mortgagees 
upon bis mortgage and liad obtained a decree- 

Later on the subsequent mortgagees brough 

a suit impleading the mortgagor and the 
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present petitioner, and asked for a decree 
for sale, llio petitioner pleaded Iiis prior 
mortgage. An issue was expressly struck on 
tlie point and was found in the petitioner's 
favour. The operative portion of the judg¬ 
ment directed that a decree for sale should 
be prepared in accordance with the provision.s 
of Order XXXIV, rule 4, of the Code of Civil 
Procedure, allowing six months for pay¬ 
ment. In the absence of any express direction 
in tile judgment that this decree was to 
be for sale of the property in .suit subject to 
the petitioner’s prior mortgage, no order to 
that effe'^t Avas embodied in tlie decree. The 
decree passed was, therefoi'e, one for sale 
of the property as it stood, without reference 
to the petitioner’s prior mortgage. That 
decree was not appealed against, and to 
this extent the petitioner may have been 
guilty of laches. ^V]len, however, it came 
to the petitioner's knowledge tliat t)ie 
opposite party was seeking to execute that 
decree as it stood, he went to the Court 
which passed tlie same and sought to obtain 
its amendment. The applic.ation with wliich 
we are concerned was one presented under 
section 15^ of tlie Code of Civil Procedure. 
The Court below refuspd to go into the 
mattf r on the merits. It held that tlie case 
Avas^ not f»ne to which tlie provisions of 
section 152 aforesaid applied. We are unable 
to concur in the reasoning of the learned 
Judge of the Court beloAv. tn our opinion, 
this Avas a clear case of an eiror arising 
from an accidental slip or ommission. The • 
Court should have been prepared to correct 
that error, either of its own motion or on 
the application of any of the parties. There 
has been a refusal to exercise Avliat in 
this ca.so Avas a necessary jurisdiction, and 
this refusal i.s ba.sed on a misunderstanding 
of the poAvers conferred on the Court below 
by the section aforesaid. We accept this 
application, and direct that the judgment 
be amended by the insertion of the expre.ss 
words directing the sale of the property in 
suit subject to the prior mortgage of this 
petitioner, and that con.sequential amend¬ 
ments ^e made in tlie preliminary decree 
for .sale, as also in the decree absolute. A.s 
we think that the petitioner might have 
been more Avatchful over his own interests 
and should have taken action earlier than 
he did, Ave direct that he do bear the costa 
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of the opposite side in the present pro¬ 
ceedings both hero and in the Ctuirt below. 

Application 


SIND JUDICIAL COV:\IISSIONER’S 

COURT. 

First Civh, Appeal No. 42 of 1912. 
November 20, 1914. 

Frfftent: —Jlr. Pratt, ,1. C., and 
Mr. Crnucb, A. J. 0. 

H. H. Silt A ha SCLT.\N MUHAMMAD— 

Plaintiff —A i > p k l l a n t 

VeK<!7i$ 

SECRETARY of STATE for INDIA ix 
COUNCIL — Defexoani' — Respoxhext. 

II I U'i — I'iflr — ICi'ii^ence—^Po.'is/'sxiou — Q'linihiin 
of f>vi<lpncc uccenKnrif—Biyiiihnif iniid Il'rcnue Co'h; 
(Uon. .Irl r <>} IS7D1, :t7 — 0[)cn village sites, title 
of Gorernm“iitPresnmption. 

Section :I7 of tlie Liunl IteA'onno Code docs noh 
confer on Govonnnenf and is no jn’O. 

sumption f)f title in favour of Government oven as to 
open villatro sites, fp .52, col. 1 } 

llnnmnnhno v. The Secretary of State, 25 It. 2S7' 
2 Jtom. L. U. Ill 1, followed 

Where (hero is already title in one party, the law is 
slow to infer that the nlivsicnl acts of us^r were done 
with the intention of defeatina: that title or of laviii" 
claim to land already vested in another, hat the .same 
acts of user which do not siilficc as ovi<lenco of nctiial 
possession miudit be adequate proof of pisse.ssion 
wlien the title to the land is in doubt, fp. 52. cols. 

1 & 2 .] 

In such cases the <juantum of evidence depends 
upon the character of the land and altliough in the 
case of waste lands, the Court A\onld seize npon the 
slightest evidence of occupation, the occupation or 
the acts f»f user must be such as to indicate tlie inten¬ 
tion to hold for oneself, for without such intention 
there is no ])Ossession. [p 52, <-ol. 2.] 

ifahonicd Ali Khan v. Khnia Ahdul Gnnvy, D C. 
7+t at p. 75*; 12C. L. H. 257: Musnmmnt Kaliilihee 
K'eriv. Chintfimiin Singh Ckowdhry, 20 W. R. 247, 
followed. 

Appeal against tlie decision of the 

District Judge, Hyderabad Sind. 

Mr. Mathra^tas Ramchantl, for the Appel¬ 
lant. 

Mr. E. Raymond (Government Pleader), 
for the Respondent. 

JCDGMEXT.—The plaintiff .sues to 
recover po.s.'session of a plot of land and a 
platform, alleging di.sposse.ssion by the 
Collector in 1907. 

The lower Court found that there Avas no 
direct evidence of title; that plaintifi had 
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proved posses^^ion of the platform and tliat 
the acts of nser of the open site did not 
amount to evidence of possession. That 
Court, therefore, dismi.ssed the suit as regards 
the open site, but restored plaintiff’s posses¬ 
sion of the platform. 

The plaintiff appeals as to the open site 
and the defendant has filed cross-objections 
claiming the platform. 

I think that the District Judge has come 
to a correct conclusion, although he was 
ANTong in applying to the evidence the 
principle enunciated in tlie case of Frumji v. 
Gociddas (1). There is no question here of 
adverse possession, for it is well settled that 
section 37 of the Land Revenue Code does 
not confer title on Government and that 
even as to open village sites there is no 
presumption of title in favour of Government 
—see the judgment of Jenkins, C. J., in 
Hanmantrao v. The Secretary of State (2). 

There being no direct evidence of title or 
presumption of title on either side, the case 
has to be decided on the presumption of 
ownership arising from possession. 

Now possession is the phy.sical act of user 

coupled with the intention to hold as owner_ 

where there is already title in one party, the 
law is slow to infer that the physical acts of 
user were_d<pne with the intention of defeat- 
ing that title or of laying claim to land 
already vested in another. Mere casual 
acts of intrusion will not, therefore, be consi¬ 
dered evidence of possession or as in¬ 
consistent with the title of the rightful 
owner. So in Framji v. Gociddas (1), it was 
said that^^ such user excites no particular 
attention”, such temporary accommodation 
would not necessarily mean or be understood 
to mean a claim to the ownership of land and 
that such acts of user are never construed 
as founding a claim to the land by adverse 
possession”. But in that same judgment 
Sargent, C. J., was careful to limit these 
observations to adverse possession. He said 
that it was important to bear in mind that 
the original title to the land was clear, for 
the acts of user, which were relied upon, 
might have been important evidence as to 
title if that was a matter upon which there 
was any doubt.” It is clear, therefore, that 

(1) 16 B. 338. 

(2) 26 B. 287; 2 Bom. L. R. 1111 . 
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the same acts of n.ser which do notsuflfice as 
evidence of adverse possession might be 
adequate proof of possession when the title 
to the land was in doubt. For when that 
is the case, the law' is not inclined to presume 
that the act of user was without the intention 
of holding the land. 

In such cases the quantum of evidence 
must depend upon the character of the 
land, for, as .said in Mahomed 'AU Khan 
V. Khaja Ahdid Guiiny (.3), land is often 
either partly or temporarily capable of 
actual enjoyment in any of the custom¬ 
ary modes, a« by residence or tillage or 
receipts of a settled rent. It may he 
incapable of any beneficial use, as in the 
ca.se of land covered with sand by an 
innundation; it may produce some profit, 
but trifling in amount and only of occasional 
occurrence, as is often the case w'ith jungle 
land. In such cases it would be unreason¬ 
able to look for the same evidence of posse.«- 

sion as in the case of a house or a cultivated 
field. 

And again in Miisammat Natnkhee 
Koeri Chintnmnn Singh Chowdhry (4), 
rhear, J., said that in the case of 
waste land the Court would seize upon 
tlie slightest evidence of occupation. But 
on the other hand, the occupation or the acts 
of user must be such as to indicate the 

animus sihi nahendi ” tlie intention to hold 
for oneself, for without sucli intention there 
is no possession. 

Applying these principles to the present 
case it is clear that as to the laud covered 
by the platform plaintiff has proved posses¬ 
sion. It is a permanent structure erected by 
the plaintiff and kept in repair by him—nnd 
be must have done so with the intention of 
holding the land it occupies for liiniself. 
But as to the open site there is no such 
unambiguous evidence. It is not enclosed 
by tlie plaintiff and it is freely used by the 
vdlagers going to and from the village well. 
Ibere is no presumption that plaintiff’s 
pos«e.ssion of the platform implies possession 
of the open site as well. Possession of a 
part is sometimes evidence of po.‘?session of 
the whole, but that is only when there is 
a common character of locality between 

S ® 744 at P. 761; ]2 C. L. R. 257- 

(4) 20 IV. R. 247. 
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tlie two plnces. See tlie judgment of 
Jones V. Williams (5). The platform 
is distinct from the open site, for it lies 
withhi the frontage of plaintiff’s buildings 
on either side. The question of the open 
site must, therefore, be decided on the 

evidence referring to it. There are three 
terras of evidence. The first is that 
^Mahoinedans used to celebrate the Mohanam 
on it. TTiis is public user and not indicative 
in any way of plaintiff’s private ownership. 
Next it is proved that plaintiff has been in 
tlie habit of levying a fee from fisliermen who 
sell fish on this site. 13ut plaintiff’.s agent 
had admitted that the fee was merely a 
clearance charge, i. e., not rent but compen¬ 
sation for the nuisance cnu«ed. This is an 
important admi.ssion, for it shows that at the 
time it was made there was no idea of 
asserting title to the land. Lastly, it is shown 
that the produce of three trees on the land 
has been taken by the plaintiff. TTie trees 
are not valuable trees. Nor is it shown that 
the plaintiff' exclusively took the produce or 
that he had taken any precaution to protect 
the trees. The trees are a niin tree and 
two babul trees and the gum from them 
has yielded five rupees in 34 years. 
This is so insignificaot that it seems prob¬ 
able that the gum could have been had by 
anybody for the trouble of picking, for the 
whole village has access to the land and to 
the trees. If this gum had been collected 
by virtue of a right of ownership, the plain¬ 
tiff's agent would not have failed to a.s.sert 
the ownership when justifying to the 
mukhtiai’kars the levy of the fee for selling 
fish. "We, ther<»fore, agree with the District 
Judge that the acts of user on the open site 
are not evidence of possession. The District 
Judge should not, however, have allowed 
mesne profits for the platform when he 
found that the fees levied were not in the 
nature of rent. 

We vary the decree of the District Judge 
\)y disallowing mesne profits. The decree is 
otherwise confii’med. Parties to bear their 
own costs. 

Decree modified. 

(o) 8 M. & "W. 349; 9 D. V. C. 702; 10 L. J. Kx. 253; 
B Jur. 895. 


ALLAHABAD HIGH COURT. 
First Appeal from Order No. 135 of 1914. 

Jlarch 8, 1915. 

Dreseid: —Mr. Justice Chamier and 


Mr. Justice Pipgott. 

MAHAllAJ NARAIN SHEOPURl and 

ANOTHER— DeKENDANT-S —APPELLANTS 

versus 

SHASHI SHKKHARKSHWAH HOY— 

Plaintiff— He.spondent. 

Civil PrvcedKve Code (Act I'o/1908_^, 9 —Speeijic 

lielief Act (/ of 1872 ^, i?. 42 —ISuit for declaration to 
post of IJonornnj Secretaryship to an association, main- 
tainability of. 

Where the ])hiintift' sues for a declaration that he is 
the H(niornry Secretary to an association and that a 
resolution passed at a meeting of the association <lis* 
missing him from the secretaryship is null and void: 

Ilidd, that lie is bound to satisfy the Court that the 
suit is ono concerning the right toanoflicc within the 
moaning of section 9 of the Civil Procedure Code, 
aiul also that what he is cnforcin g in the suit is bis 
right to a certain ‘legal character’ within th»' 
meaning of section 12 of the Specific Kelief .Vet. 
rp. 54, col. 1.] 


('hannn Dut Vyas v. Jiabii Xandun, 9 Iiul. Cus. 
223; 9 A. L. J. 529; 32 A. 527, referred to. 

Where the i)Iaintin"s services to an association arc 
voluntary and gratuitous and wliere there is no 
(jupstiou of any contnict between him and its Hoard 
of Trustees, the Civil Court has no jurisdictioji to enter 
tain the suit. [p. 54, col. l.J 


First appeal from an order of the Di.strict 
Judge of Benares. 

Mr. S. C. Chowdhri (for Dr. N. C. lianerji)^ 
for the Appellants, 

Mr. A. E. (with him Messrs. Harendra 
Krishna Wukerjiand A. C. Mitra), for the 
Respondent. 

JUDGMENT.—In this case the plaintiff* 
Raja Sashi Sekareshwar Roy, Hai Bahadur, 
describes himself as the Chief Secretary of 
the Board of Trustees, otherwi.se known as 
the Pratiiiidhi Sabha, of an Association 
known as tbe Sri Bharat Dharmu Maha- 
mandul, registered under Act XXI of 1860. 
He complains in effect that the two defend- 
ant.s, who are members of the same Associa¬ 
tion, are seeking to remove him from the 
post of Chief Secretary and have endea¬ 
voured to do so by measures contrary to 
the rules of the Association itself. He 
asks for a declaration that a circular con¬ 
vening a meeting to be held on May 12th, 
1912, was ‘ invalid and inoperative under 
the rules or constitution of the said Srj 
Bharat Dharma Mahamandal,” and that the 

jpeeting held in consequence of this noticQ 
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and tlie resolutions passed at tlie said meet¬ 
ing are ‘null and void.” 

Tlie fir.st Court held tliat ihe dispute was 
not one cognizaMe by the Civil Courts and 
that tliG plaintift l)acl no sfnudi under 

section 42 of tlie SpeciHc Kelief Act to ask 
for a declaration: it dismissed the suit 
accordingly. The learned District Judire in 
appeal has reversed this finding and re¬ 
manded the suit for trial on the merits. 

ihe appeal before ivs is by the defendants 
against this ord^r of remand. 


I think the first Court was substantially 
right and that the learned District Judge 
has taken too narrow a view of the question 
in issue. In order to succeed, the plaintiil 
has to satisfy the Court both tliat the suit 
IS one ^ concerning the right to an 
office, within the meaning of section 9 of 
tlie Code^ of Civil Procedure, and aDo that 
what he is enforcing in this suit is his right 
to a certain “legal character” within the 
meaning of section 42 of the Specific Relief 
Act (No. 1 of 1877). Of the reported cases 
to which we were referred in argument, 
the one most nearly in point is that of 
Channn Bat Vyas v. Babn Nandau (1). U 
may be that tlie fact that a plaintiff 
IS claiming some position to which 
110 remuneration attaches is not always 
decisive; but in the present case I think 
it is so. [f the plaintiff were the paid 
Secretary of the Board of Trustees he 
would have certain riglits founded upon 
contract, and he c-mld claim the enforce¬ 
ment of the rules of the Society or Associa¬ 
tion as they _ existed at the tima of his 
appointment, m so far as those rules formed 
part of the e.ssential conditions subject to 
uhich he accepted his employment. As a 
matter of fact the plaintiff's services are 
voluntary and gratuitous; there is no ques- 

f rj between him and the 

Board of Trustees, The latter have a per" 

feet right to entrust the duties of Honorary 

Secretary to their body to such person or 

persons, willing to undertake the same as 

they may from time to time approve’ It 

would be idle for the Civil Courts Tenter 

upon an investigation of the rules of this 

particular Association governing the appoint¬ 
ment of Honorary Secretaries, when those 

(1) 6 Ind. Cas. 223; 9 A. L. J. 529; 32 A. 527. 


rules themselve.s could be altered at any 
inoment hj’ the Board of Trustees, and there 
iH no enforceable contract in existence wliich 
could bind the Trustees to abide by the rules 
in existen^'e at the time of the plaintiff’s 
appointment in tlieir subsequent dealing.s 
i\itli him. 1 hat this is no merely con¬ 
jectural argument is .sufficiently shown by 
tlie fact that, at the liearing of this appeal, 
we Iiave been banded two different sets of 
rules, the appellant putting in a book 
dated January 1911” and the respondents 
one of 191.1. The point really lies in a 
nutshell, llie plaintiff eitlier does op does 
not possess Die confidence and support of 
a majority of tlie Board of Trustees. In 
the former case no such machinationa ,as 
aie alleged in the plaint could prevent the 
»aid Board from continuing to use hi.s services 
as their Honorary Secretary, in the latter 
case no decree which any Civil Court conld 
pass on a suit like the present could prevent 
the Board of Trustees from dispensing 
^'lth the plaintiff’s services and employing 
some one else. 

1 would set aside the order of the lower 

Appellate Court and restore the decree of 

the Court of fir^t instance dismissing this 
suit. 

Cha-Miek, J.— I figt'ee. 

B\ THE Court. —The order and decree of 
t le lower Appellate Court are .set aside and 
the decree of the Court of first instance 
dismi.ssing the suit is re.stored. The defend¬ 
ants will get tlieir costs in all Courts. 

AppeaZ allowed. 


madras high COURT. 

First Civil Appeal No. 113 op 1913. 
March 10. 1915. 

Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Tyabji. 

PANDA PATy YA —Plaintiff—Appellant 

Vf^VSltS 

PANDA VENKAMMA AND OTHERS— 

, Uepe.ndants—Respondents. 

uindii Ijn}r-~W{dow~Adoption with consent of 
reversioner, if {nvalid forivant of authority - Authority, 

Cfln 6e presumed—IHatom adopHon-Quanfutn 
ot proof ^Charge created hy xcidow—Ueceeeity-Burden 

oj proof—Kature of evidence. 

An adoption made by a Hindu widow with the 
consent of tlie nearest reversioner is not bad for 
want of authority, [p. 66, col. 1.] 
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Tn tlio abseuoo of unythiujj to sliow tliui u 
rovcrsiouor was nctimteil by uuy representation of 
a widow that lior liusband hud ^iveu her authority 
to adopt, a Court is entitled to presume that tho 
reversioner, in fjivius: his son to bo ailoptod by the 
widow, was fully conscious of what ho was doju}? 
and was mindful of all those considerations which 
ho, as a reversioner, ought to take into account in 
such circumstances, [p. fifi, col. I.] 

The claim that a person has been taken as Hhitom 
son-in law must be proved by very reliable evidence, 
[p. .*56, col. 2.] 

Tho onus of provinir that a charge croatiul by a 
Hindu widow is binding on tho rever.^ionors lies very 
heavily upon the persons who claim tho benetit of tho 
ti*ansaction. [p. 57, col 2.] 

'\Vhero the only ovideuco lot in as to the exist¬ 
ence of necessity was that a scries of documontH 
executed by a widow' and an alleged illntom son- 
in-law (which tUatom, however, was found against) 
were attested by the reversioners ami that the widow 
had been maintaining in her house a large number of 
persons related to her but not belonging to her 

husband’s family: 

% 

llelil, that the evidence was insufticient to prove tho 
existence of necessity ami that tho onus was not 
discharged, [p. 57, cols. 1 & 2.] 

Hai'i Kishen Dhngnf v. Krrnhi Pershad Suigh, 2S Ind. 
Cas, 671^: 19 C. W. N 370; 13 A. L. .1. 223; 2. 0. L. J. 
225: 28 Af. L J. Tifw: 17 «om. L. U. 42C; 2 L. W. 219 
at p. 222; 17 if. L. T. 115, followed. 

Appeal again.st tlie decree of tlie Court 
of the Temporary Subordinate Judge of 
Guntur, in Original Suit No. 57 of 
1910. 

FACTS.—One Venkatadri died leaving 
behind him a widow Ademma and an 
adopted son Venkataramayya. Subseiiuently 
Venkataramayya died. Ademma then adopted 
one Hangayya, the brother of Venkataramay¬ 
ya, with the ccn.sent of his natural fatlier 
Lak.sbminara.'^u, the tlien nearest reversioner 
to the estate. Hangayya also died, leaving 
a widow Venkamma. The latter and one 
Pichayya (wlio set up an illntom aililiation 
by his father-in-law Venkatadri during hi.s 
life-time) together borrowed for meeting the 
expenses of maintaining a number of relations 
of the widow Venkamma and executed 
documents the»*efor which were attested by 
the plaintiff and his co-reversioner (his 
deceased brother). Ademma died in 1892 
and in 1^94 Venkamma released all her 
rights in favour of Pichayya. Some of the 
properties belonging to the estate having 
been brought to sale in respect of the 
debts above mentioned and having been 
purchased by the 3pd defendant, the plaintiff 
in 1908 instituted the present suit for a 
declaration that the sale was not binding 
on his reversionary right. The Temporary 


Subordinate Judge of Guntur dismissed 
tlie suit, liolding that though tlio adopti'^n 
was made with the consent it was still 
invalid for want of the nutbority of tlie 
neai’est. reversioner, that Pichayya had not 
been affiliated as illntom son-in-law, and 
tliat the suit was barred as it was not 
brought within 12 years of the deatli of 
Ad'^^inma. Tlie plaintilf then appealed to tlie 
High Court. 

Mr. T. Prakn-fam, for the Appellant:—The 
Sub-Judge erred in dismissing the suit. 
There is no authority for tlie position that 
when there is consent of the reversioner, 
authority also is necessary. In this case 
the boy adopted being the son of the 
nearest reversioner and there being nothing 
to show that lie was induced to con.sent to 
tlie adoption by any representation by tlie 
w'idow as to tlie existence of any autliority 
from her husband, the Court.s ouglit to 
presume that the reversioner, after fully 
considering w-hether an adoption wa.s 
necessary, consented to give his son in 
adoption. The plaintiff is entitled to the 
declaration prayed for. Attestation of the 
dnenment.s did not disentitle him to relief. 
Viile the observations of their Lordships of 
the Judicial Committee of the Privy Council 
in Hari Kishen 1>hn(jnt v. Kas' i Pershad Singh 
(1). The onus of proving necessity, which 
lay very heavily upon the purchaser, had 
not h«on discharged. 

Mr. P. Nfjonhhushannm, for tlie Respond¬ 
ents:—Tliere is notliing to show that 
Laksliminarasu, when giving the son in 
adoption, liad pre.sent in liis mind tlie 
various considerations which ought to 
intlaence a reversioner when authorising an 
adoption by a widow. Merely giving his 
son in adoption would not, by itself, be 
sufficient to prove that the consent was a 
considered consent or that the adoption 
was authorised. In fact no adoption 
took place. What seems to have happened 
was that after Venkataramayya’s deatli, 
Ademma pased off Hangayya, who had 
married her grand-daughter, as an adopted 
son Pichayya had been adopted as illatom 
son in-law. In any event tlie suit, having 
been brought more than 12 year.s after the 
death of Ademmo, is barred. The debts hav¬ 
ing been incurred for necessity, the sale is 

(1) 28 Ind. Cas. 674: 19 C. W N. 570; 13 A. L. J. 
223: 21 0. L. .T. 225; 28 Al- L. J. 665; 17 Bom. L. H. 
426; 2 L. W. 219 at p. 222-, 17 M. L. T. 116. 
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bincliDg upon the reversioner and the piaintiiT 
is not entitled to the declaration sued for. 

Jl DGMKNT.—This is a suit brought by 
the plaintiff to declare that the sale of the 
propertie.s, items Nos. 1 to 2.3 in the Schedule 
to tlie plaint, to the 3rd defendant, in execu¬ 
tion of the d<^cree in Original Suit No. 329 
of 1S93 of the Court of tlie District JIunsif 
of Ongole against one Venkamma, the widow 
of one Kangayya, is not binding on the plain- 
tift's reversionary right to these properties, 
'riie suit is on the footing that Kangayya was 
adopted by Adeiuraa, the widow of one 
Venkatadri, after the death of Venkatadri 
and of Venkataramayya, Rangayya’s brother, 
wltom Venkatadri had himself adopted dur¬ 
ing his life-time, ^^enkataramayya died 
after Venkatadri; and according to the evi¬ 
dence for the plaintiff Rakshminarasu, 
Kangayya\s father, being then the next 
reversioner and there being no otlier rever¬ 
sioner in the same degree, gave his son Rangay- 
ya in adoption to the widow. The Subordi¬ 
nate Judge has found among other things that 
this adoption was bad for want of authority, 
although it was made with the consent of the 
nearest reversioner. We are unable to aeree 
with this. V e think that the circumstances 
indicate, and we are entitled to presume, that 
in giving his son to the widow the next 
reversioner was fully conscious of what he 
was doing and was mindful of all tho.se 
considerations which a revei-sioner ought 
take into account in such circumstances, j 
must be borne in mind in this ca.se that thei 
IS no question that he was in any wa 

actuated by any repre.sentatiou by the wide 

that her husband had given her authority t 
adopt It was not suggested that her hui 
band liad given her any authority, but he ha 
shown his desire that his lineage should 1; 
contumed by himself adopting a son in h 
hfe-time. No authority has been cited 1 
induce us to hold that a consent given i 
such circumstances is insufficient 
. ,'^''‘fS“l)orJinate Judge, however, has ah 
held that it is not proved that the adoptio 
took place. On a careful consideration of th 
evidence we are unable to agree with th] 
conclusion. The adoption is said to hav 
taken place in March 1876, and within tl 
next three years we have three registers 
documents, Exhibits C and H, Exhibit 
H and O being mortgages and Exhibit B 
eale-deed, in which Rangayya is spoken of s 


the adopted .son of Venkatadri. Some far¬ 
fetched suggestion was made that after the 
death of Venkataramayya, the widow of 
Venkatadri, becau.se this boy married her 
grand-daugliter, was anxious to pass him off 
as an adopted boy when lie was not one. 
But this is an explanation which we are 
unable to accept. The fact that, while he 
was merely a boy incapable of defending his 
own interests, we find he was recognized as 
adopted .son, is strong evidence to show that 
he was such. He died very soon about, June 
1881. 

Before referring to what followed, it is 
neces.sary to deal with the position of the 
2nd defendant’s husband Pichayya, who, it 
has also been argued for the defendants, had 
been taken as an Ulalom son-in-law by 
"N enkatadri at the same time that he adopted 
Venkataramayya. The Subordinate Judge 
has disbelieved the three witnesses who 
purported to speak to this taking in illatom 
by Venkatadri in his life-time, and we are 
unable to say that he was wrong in this 
conclusion It is very easy for men who 
have married into a family to set up a 
claim to a share of the family property on 
the footing that they have been taken as 
illntom soD-in law; but such contentions 
require to be proved by very reliable evi« 
dence, as they are claims which is very ea.sy 
to set up and which apparently there is a 
great temptation to set up. Now, after the 
death of Venkatadri, there are three docu¬ 
ments, Exhibits XXII, XX (6) and XX (c), 
on which the defendants rely, as negativing 
the adoption of Rangayya and also as 
supporting the illatom claim of Pichayya. 
After Venkatadri’s death Pichayya in 1876 
and 1877 got three unregistered bonds, 
Exhibits XXII, XX {h) and XX (c), executed 
in his favour for a balance of indebtedness 
due to Venkatadri. How he got them is not 
shown. It may be that he induced some of 
these debtors to give them to him with a 
view of his making them evidence in support 
of bis claim to be an illatom son-in-law. 

To go back now to what happened after 
the death of Rangayya when the 1st defendant, 
his widow, became entitled to the estate if 
he were really the adopted son of Venkatadri, 
we find a series of documents, Exhibits 

XJX, XIX («), XIX (6; and XX. one of 
them a mortgage and the others simple 
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bonds, and then we have another series of 
documents, Exhibits V, ILF, IV, XXU, 
XVlIl and I, between January 1SS7 and 
December 1892, documents executed bj’’ 
Venkamma, the widow of Ra.ngayya, and 
Pichayya, without saying in wliat character 
they executed those documents. It seems 
to us that thovse documents afford some recog¬ 
nition of the widow's right, though at the same 
time they show that Pichayya was seeking 
to set up his illatom vighi, but if the adoption 
had not been notorious, it is not likely that 
he would have brought in Venkamma at 
all. Then we come tc Exhibit A of the 3rd 
December 1894. That is a document execut¬ 
ed by Venkamma in favour of Pichayya, in 
which she distinctly states that she was the 
widow of Rangayya, who had been adopted 
by Venkatadri. It looks as if at this time 
the widow had come entirely undei* the 
influence of Pichayya and she purports to 
recognise the illatom sonship and to renounce 
all her rights in the property in his favour. 
The various documents executed by Venkam¬ 
ma and Pichayya resulted in two decrees 
which were obtained against them both in 
two suits of 1893, and it was when those 
decrees were sought to be executed, that the 
plaintiff, the alleged next reversioner, filed 
his suit in 1905. That suit was held to be 
premature on the ground that there was no 
cause of action. Subsequently some of the 
properties belonging to the estate were 
attached and sold in execution of these 
decrees and that gave the plaintiff his cause 
of action, to sue for a declaration that those 
sales are not binding on the properties be¬ 
yond the life-time of the widow. If there 
had been no adoption of Kangayya, then 
the e.state would have devolved on Ademma, 
the widow of Venkatadri, who died in 1892, 
and a.s the suit was not brought till 1908, 
it would have been barred. It is not con¬ 
tended, however, that if the adoption was 
valid a suit like this would be barred in the 
life-time of the 1st defendant, the widow of 
the last male owner. 

Then the next question is whether the 
plaintiff is entitled to the declaration asked 
for. It has been authoritatively laid down 
quite recently by the Privy Council that 
to be valid as against the reversioners, or 
to affect their reversionary rights, a charge 
b^ a Hindu widow, or an alienation 


effected by her, enu be supported only by proof 
aliunde tUixi sucli debt was contracted, or alie¬ 
nation was inu'le, for valid and legal necessity 
andllieonus of establishing such necessity re-st.s 
heavily on Hio person who claims the benefit 
of transactions with a Hindu widow or other 
females taking similar estates”. Jfarl Kisheu 
Bhagat v. ka.-dii Vorsltad Singh (1). Applying 
that law to the circumstances of tins case we 
are unable to agree with the Subordinate 
Judge tluit that onus had been discharged. 
All we have really is a series of documents 
executed by this woman Venkamma and 
Pichayya and two further facts are relied on 
to show that there was necessity : one that 
she maintained in her house a large number 
of persons related to lior but not belonging 
to her husband’s family, for whose support 
slie was obliged to run into debt : and tlie 
other is tliat most of these documents b^'^ 
which money was raised were attested either 
by tlie plaintiff or his deceased brother, who 
at that time was co-reversioner. In this 
very case, lla.i Kishen Bhagat v. Kashi 
Pershad Singh (1), which I liave just 
cited, their litirdships of the Privy Council 
have emphatically pointed out that great 
care must be used iu drawing inference 
of consent to alienations of a widow from the 
fact that the reversioners attested the docu¬ 
ments executed by her, because that is 
perfectly consistent with an expectation that 
those documents .should only bind the 
widow's estate. Beyond this no attempt has 
been made to show that these debts were 
incurred for any necessary purpose and we 
must hold that tlie defendants have failed 
to establish tlie burden which is upon them, 
and we must reverse the decree of the 
lower Court and decree the suit with costs 
throughout. 

Appeal allowed. 
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IIARUN KHAN RAHIM KHAN I'. TEJCMAL PARIOMAI 


SINO JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. of 1912. 
November 22. 191-1. 

Present: —Mr. Pratt, J. C. and 
Mr. Croticli, A. J. C. 

HARUN KHAN R.\1IIM KHAN— 

Appellant 

versus 

TE.IUMAL PARIOMAL and others— 

Respondent.^. 

Civil Procedure Code CAct V of lOOS;, 54— 
Execution rejerred to Collector Applirati»n to Civil 
Court to expedite rxecutinn, whether execution appli¬ 
cation—Power of Court to control Collector’s proceed- 

An application to a Civil Court to expedite and 
authorize the Collector to revive and continue old 
cxecufion proceedinifs referred to iiini for execution 
by that Court and still pendit\jf beft)re him, is not 
an application for execution and the bar of limitation 
docs not apply to it. 

Qiinur-nd-din Aluned v. jnxeahir Lit, 27 A. 3:U; 

1 r. L. J. 3S1; lo M. L. .r. 25S; 9 C. W. X. GOl: 2 A. L. 

J. 397: 7 Bom. L. 11. 4:i3; 32 I. A 102, followed. 

A Civil Court is competent to entertain such an 
application as it has a right of control over the 
Collector's proceedings in c.xecution. 

Purushottain Bhasknr v. Bilkrtshna Panduramj, 
28 B. 23S; 5 Bom. L. R.949, followed. 

Appeal against an order of the District 
Judge, Sukkur. 

Mr. Gvlahrai for the Appellant, 

ilr. Mulchatnl Maganlalj for the Respond¬ 
ents. 

JUDGMENT.—A decree for partition was 
made between the appellant and the respond¬ 
ents on the 2t>th March 1S95. 

On the respondent’s application for execu¬ 
tion of the 1 .th October 189S, an order 
granting execution was made and referred 
to the Collector under .section 2G5 of the 
Code of 1882, as the e.state wa.? one asse.ssed 
for payment of revenue to Government. 

On the 26th November 1909, one of the 
respondents made a petition to the Court 
stating that he had learned that the Collec¬ 
tor had lost the papers and asking the 
Court to make ** bundobud^* in the matter. 

The Court ordered fre.sh warrant to be 
sent to the Collector for execution. 

It is against this order that the appellant 
comes to us in second appeal. 

If by the words fresh warrant ’ the Court 
intended to order fresh execution proceed¬ 
ings the order svas Avithout lari.sdiction, for 
the Court cannot order execution except on 
an application for execution, and the petition 


of the 26th November 1909 was in no .sen.se 
an application for execution. It merely 
prayed that the Collector should be ex¬ 
pedited Avith reference to his proceedings 
on the pending execution application. 

Mr. Mulchand seeks to support the order 
hy urging that under the present Code the 
decree for partition must be treated a.s a 
pveliminaiy decree; that the proceedings 
before the Collector are merely a continua¬ 
tion of the suit leading up to the final decree 
and that the Sub-Judge could, therefore, 
make tlie order irre.spective of an execution 
application. But Order XX, rule 18, make.^ 
it clear that a preliminary decree for partition 
is only made under the second clau.se of tho 
rule, when the property to be partitioned is 
not pn'perty assessed to Government rev'cnue. 
In a case Avhere the execution is worked ouu 
by the Collector the Court make.s final decree, 
and the rest of the proceeding is Avorked out 
in execution a.s under the procedure of the 
old Code. This is also apparent from section 
51 of the Code Avliich occurs in part H 
relating to execution. 

It seems to us, however, that the real 
intention of the Suh-Judge’s order was to give 
authority to the Collector to revive and 
continue the old execution proceeding Avlnch 
Avas still pending before him. Tlie appliva 
tion Ava.«., as said by the PriA'y Council >n 
(2n,mar-nd-diji Ahmed v. Jairohir hoX (l/> 
** an application to revive and carry throug 
a pending execution .suspended by art or 
default of the decree-holder. ” The har^ n 
limitation does not apply to such an npphea* 
tion and the Sub-Judge is competent o 
entertain, for he has a right for control over 
the Colleotor’.s proceedings in execation. 
Punishottam Bhaskar v. Balkt'iskna Pcvidurang. 

We confirm the order of the lower Lour 
and dismiss this appeal AAnth costs. 

Appeal dismissed. 

(D 27 A. 334; 1 n.L.J. 381; 15 M. L. J. 

N. 601; 2 A. L. J. 397; 7 Bom. L. R. 433; 32 I. A. lU- 

(2) L8 B. 233; 0 Bom. L. R. 9-19. 
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BUOLA NATH v. KARTIK PRASAD PANDE. 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. of 1914. 

December 14, 1914. 

Present: —Mr. Justice CImmier ami 
Mr. Justice Piggott. 

BHOLA NATH —Plaintiff—Appellant 

versus 

KARTIK PRASAD PANDK— Defendant_ 

Respondent. 

Civil Procedure Code {Act To/iyoS), s. 115, {>. XU, 
*"• 19 Appenl, security for—Xotice to slioic cuuse— 
Sufficient cause not shmvu—Disinissul of appeal on that 
day—Material iyegularity. 

Where n notico issued to the appellant to .^^liow 
cause why ho 8houl<l not lx* recpiired t«) furnish 
security before his appeal was hoard, tloos not )mt 
tho appellant on his guard that the security must he 
ready in tho event of sutKcieut cause not being sliown, 
tho dismissal of tho appeal on failure to furnish tho 
security not within a time under onlinary cireiim> 
tances sufficient for him to furnish is a material 
irregularity within the meaning of section 115 of 
the Civil Procedure Code, 1908. 

Civil^ revision agiiinst the decree of the 
Subordinate Judge of Mirzapur, dated the 
14th of May 1914. 

Mr. P. L. Banerji, for the Appellant. 

Mr. IF. R’al/ac/i, for the Ro.spondent. 

^ JUDGMENT.—This application for revi¬ 
sion arises out of the following facts. An 
appeal waspending before the Subordinate 
Judge of Mirzapur in which 15th of May 
1914 was fixed for hearing. On the 29th 
^ April 1934, the respondent applied under 
Order XLI, rule 10, Civil l*rocedure Code, 
that the appellant might be ordered to furnish 
security for the costs of the first Court and 
of the Appellate Court before the appeal was 
heard. The Subordinate Judge passed an 
English order to the effect that notice 
sliould go to the appellant to appear before 
the Court on May the 14th, 1914, and to 
show cause why he should not be required 
to furnLsh security to the amount of Rs. 150 
before the appeal was allowed. No sufficient 
cause being shown, an order was passed 
requiring security in the sum named to be 
furnished on the following day. This order 
was not complied with and the appeal was 
thereupon dismissed without having been 
heard on the merits. There had been one 
irregularity in the proceedings, in that the 
vernacular notice issued to the appellant 
was not in accordance with the Judge’s 
English order. It directed the appellant to 
show cause on May 14th, 1914 why he 
^bould not be required to furnish security 


before the appeal wim Iienrd, and not before 
the appeal^ was allowed. Tho apparent oljject 
of the Subordinate Judge was tliat the 
question of tlie application liy the respondent 
in the matter of the security .should he dis¬ 
posed of in time to ensure the hearing of the 
appeal on the date fixed, that is to say, on May 
lotii, 1914. If ho had seen fit to issue a notice 
so worded as to call upon tlie appellant either 
to furnisii security on the date sperified, or to 
show adequate cause to tho contrary, Ins order 
would have heen nnassailahle. The notice 
actually issued, besides being at variance 
with the Court’s English order, diil not put 
the appellant on his guard tliat the security 
inu.st he ready in Court in the event of 
snfficientcan.se not being,shown. In hi.s order 
disposing of the matter, the learned Sub¬ 
ordinate Judge admits that under ordinai-y 
circumstances an onler giving the appellant, 
\\lio was a resilient of Benares, only one day 
in which to furnish the reiiuired security 
would not ha\’e heen a proper order. lie 
a.ssnmes, however, that the notice i.ssuod by 
the Court was sufficient to give the appellant 
warning that he must citlier come to Court 


on tlie 14tli May 1914 with his security ready, 
or must be prepared to .show adequate cnu.se 
again.st his being reipiired to furnisii such 
security. This contention overlooks the fact 
that the notice issued by (lie Court wa.s not 
calculated to warn tlie appellant to have his 
security ready on May the 14th. AVe think 
tliat tlie proceedings of the Court below were 
irregular and tlie irregularity was a material 
one, the case being a hard one, inasmuch a.s 
the appeal was disrnis.sed unheard because of 
theappellant's failure to comply wi(h an order 
which, the learned Subordinate Judge him.self 
admits, was not on the face of it an order with 
which lie could rea.sonably have been expected 
to comply. AVe accept this application, .set 
aside the order dismi.s.sing the appeal and direct 
the Subordinate Judge to re-admit the appeal 
on to hi.s file of pending cases and to give to 
the appellant reasonable time, not less than one 
week, within which to comply with the 
order requiring him to furnish security. 
The costs of this application will bo costs in 
the suit. 


Order of dismissal set aside. 
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AHM.VD SAH[B SUTTAni V. MAGNESITE >YNDICATE LTD. 


MADRAS HIGH COURT. 

Second Civil Adi’Eal So. b59 oe 1913. 

March IS. 1915. 

Vresent :—Mr. Justice Sesha^riri Aiyur and 
Mr. Justice Kninaraswaini Snstri. 

Sued AHMAD SAHIB SHUTARI- 
Plaintife—Apfellant 
vernHs 

Tub magnesite SYNDICATE, Ltd.. 
uv TUBiPv Agent and Mana<;ek G. TURNER 
AND OTHER'' — DEFENDANTS Nos. 1, '2 AND 4 TO ^ 

—Respondents. 

Ejectincut, suit in — Trespass — Tenant. in-cininou, 
■•igtif oj one to sue alone—Ciril }*rocc<larc Code (.Tcf I 
o/lOOH), 0. XX\'l, r. \)—Perso}wl inspection hj Judijc. 
Jlnding based on — Judijmenf, if valid. 

As a^inat u trespasser in jiusscssion of immoveable 
pioperty any one of co*o\vners nr co-tenants can alone 
maintain an action in ejectment, [p. GO, col. 2. 

lidillut Vrnshnd v h'sitf, “ t’. 41 b H C. L. 11. 

76; Il'ircndra Xiirain SInijh C'/ioi«-f//jry v. Moran, b") C. 
•P); Jlira Lai v. B/iniroa, .T A. 6')*2: A. W. X. 
l.j.T anrl iiopalasaini v. Periasaini Tevar, <> M. L. J. 27, 
followed. 

(f'/)a/ /viuii Mohuri V. Tdiakcstrar Pershad yarain 
yiny/i, 3."> C. Mi7: 7 C. b. J. 4S3 and pratap 

yarain ' inijh v. Itadra yarain Singh, 1 .V. L. J. o43; 
A. \V. X. il903) 110; 2G A. referred to. 

.V judirmont solely based on knowlcd'^e ;:ained by 
the Jvid},m dnrinj; local inspection is illerml. An 
inspection which a •ludj'o tnakes should be ii'-ed 

bv him oulv to test the accunicv and value of the 

• • » 

evidence le in. Uo should not, without submittinjr 
himself to the test of c*'oss.ei:amination, make his 
knowledge the sole evidence for determining the 
(jnestion raised before him. [p. GI, col. 1.' 

Second appeal against the decree of the 
Di.«itrict Court of Salem, in Appeal Suit 
No. 43 of 1912, preferred again.st the decree 
of the Court of tlie Principal District Munsif 
of Salem, in Original Suit No. 292 of 19 il. 

FACTS.—The plaintiff, a tenant-in-common 
with others of the suit property, sued 
the 1st defendant, a lessee, in ejectment 
and for damages, alleging that the latter 
had trespassed upon the property in suit, 
which was not included in his lease. The 
1st defendant denied the trespas.s. The 
District Munsif, however, decreed the suit. 
On appeal the District Judge dismissed 
the .suit, bolding that one co-owner cannot, 
without joining the other co-owner.s as 
parties, sue to eject a trespasser and further 
basing his judgment on per.sonal knowledge 
gained in a local inspection made by him. 
The plaintiff preferred this .second 
appeal. 

Mr. T. Rangachanar, for the Appellant:_ 

A co«owner is entitled to sue a trespasser 


in ejectment, liadlia Proshad ^Vasti v. Psuf 

(1) , Jfartadrit Xarani Si)igh Choivdhryv. Moron 

(2) , Him Lid V. Bhniron{2>) and GopaJasami v. 
Periasnmi Tevor (4). See Pateshrl Pratap 
Xaraiii Singh v. IC'dra Xaruin Singh (5) as to 
members of a joint Hindn family. Further 
the District Judge erred in basing his judg¬ 
ment solelj' npoTj wliat he observed at the 
local inspection. Kes^otrji Issnr v. G. I. P. 
Rtiilwiuj Cnmpanu (6) and liai Kishori Ghose 
V. Knmiidiui Kant . Ghose (7). 

Mr. V. Chinnier, instructed by ilessrs 
K ug and Partridge, for the Respondents:— 
The appellant is not entitled to sue alone. 
GnpnJ Ham M(diitri v. Phaheswar Pershgil 
Xaruin Singh (t^). It was perfectly competent 
to file Judge to make a local inspection and 
give judgment based oti the knowledge gained 
at such in.spection. 'I’he procedure not 
liaving .seriou.sly prejudiced the appellant, 
lie is not entitled to any relief on tliat 
ground. 

JUDGMENT.—In this .suit the plaintiff 
coinplainsthat the 1st defendaid ha.stre.spassed 
on property not included in the lease, and 
prays for an injunction and for d'^mages. Ihe 
trespass was denied. The District Munsif 
found for tlie plaintiff and awarded damages. 

In appeal, the District Judge hf>ld that 
as tlie plaintiff was only one of tlie tenants- 
in-cominon who laid claim to the property, 
he was not entitled to maintain the suit 
alone. The Judge personally inspected the 
locality and on the strength of that 
inspection found that the property was 
included in tlio lease. 

IVe are unable to agree with the District 
Judge. Although tliere is a difference of 
opinion regarding the right of one of the 
tenants-iii-common to eject tlie lessee from the 
leased premises, there is no doubt that as 
against a-trespasser any one of the co-owners 


D)7C. 4U5 9 C.L. 11.76. 

(2) 15 C. 40. 

(3) ') A. 602: A. W. X. (1883) 155. 

(41 6 M. L J. 27. 

{^) 1 A. L J. 543; A. W. X. (19031 nO; 26 A. 52S. 
(61 31 B. .38'; 6 r. L. J. 5; 1 I C. W N. 72 ; 17 'b b; 
J. 347; 4 A. L. J. 461; 9 Bom, L, R. 67Ij 341* A* 

(K C ): •> L. T. 4.35. 

(7) 14 Tnd. Cas. 377; 15 C. L. J. 138. 

(8) 35 C. 807j 7 C. L. J. *183. 
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can maintain an action. Radha Pro^-had 
whsuf (1), llarendm Nurniii Singh Choicdhry 
V. il/omji (2), llira Lai v. Bhaimn {'4) and 
per llest, J., in Oapahisami v. Pertaftami 'I'evar 
( 4 ). Even in Lopal Pam Mohuri v. Dhalw^wai' 
Peyshad Nnrain Singh (S), wliicli luy.s down 
that one of the co-sliarers is not entitled 
to sue the lessee in ejectment, it is 
recognised tliat the case of a tre.spasser 
will be different. This principle has been 
extended to members of a joint Hindu 
family. See Pa/e.th)'i Pmfap Xamin Singh 
V. liudra Narain Stngh. (5), Wo have not been 
referred to any authority in support of the 
position taken by the learned District 
Judge. 

1 he District Judge is ecpiallj' in error in 
basiiig his decision on tlie knowledge gaine<l 
by him during tlie local inspection. The 
language of Order XXVI, rule 1), .slightly 
differs from that of section 492 of the old 
Code. Under the Act of 1862, a Commis¬ 
sioner should be appointed only if the 
inspection cannot be conveniently conducted 
by the Judge in person.” Under rule 9, no 
such condition is imposed. Even umler the 
old Code, it was held b^' the .ludicial Com¬ 
mittee of the Privy Council that a judgment 
should not be based .solely on the result of 
the per.sonal inspection by the Judge. 
Kessowji fssuy v. G. I. P. Paihaaij Compang 

(6) . Ihesanie reasoning applies to cases 
instituted under the new Code. ISce 
Ttai Kishori Ghose v. Kumndini Kanta Ghose 

(7) . The inspection which a Judge makes 
should be used by him only to test the 
accuracy and value of the evidence let in. 
He should not, without sul^mitting himself 
to the test of cross-examination, make his 
knowledge the sole evidence for determining 
the question raised before him. We have 
no hesitation in holding that the procedure 
of the learned Judge has seriously prejudiced 
the appellant. 

lor both these reasons, we must reverse 
tlie decree of the District Judge and direct 
lum to dispose of the appeal according to law. 
Costs will abide the result. 

Apptal allowed 


COURT OF THE BOARD OF REVENUE 

UNITED PROVINCES. 

Revfnck Petition No. 11 of 1913-14 

OF EtaWAII Di.STI{ICT. 

March 22, 1915. 

Pr(sent-.~l\v. Holmes, S. M. and 
^Ir. Campbell, J. M. 

NARAIN DAS—A r r l i c a n 'I' 


W A to 


9 

-MIR KHAN AND OTHEI!.^—Rl’SPONl.ENix 
Fropnctanj title, .pirstiov „ot <lcchh‘il-^ 

Appeal, v hethcrlie:^ to District J>uh,e-(h,us on n-ro),a 
pnrtn—Fniihm, o„ no rn>ln,rr~l{on^io», groumis 

Where ati issue whicli alTootod the claim fo mo 
pnetary right muler .seefion l.ys was .lecided neither 
by the Assistant Collector nor hy the Conimissionoi- 
Hold, that no njipeal lay in the ca.se to the Disii-irt 
Jnilffe. I p. fil.col 2 ] 

The mistaken view that tlie hnrden of jiroof is on 
tlie (Icfemlant to show that the laml .slioiihl not be 
resumed and a lindin" arrived at without any evi 
deuce to support it eoiistituto a gross and palpable 

eiTorof law in justifying interference in revision 
[p. G2, col. 1.^ 


Application forrevisinn of an order of the 
Cornmissiontj of the Allahabad Division, 
dated the 1/th .March 1914, confirming tlie 
order of the A.ssi.stant Collector of Etawah, in 
the case of resumption of innafi. 

JUDGMENT. 

Iloi-MK.-’, J. M.—The respondent raises a 
point that no appeal lay to the Cnmmis.sioner 
at all, hut that as a question of proprietary 
title was involved, the appeal should have lain 
to the District Judge. This point was not 
rai.sed before the Commissioner. 


The only point the Commissioner decided 
was as to the laml being liable to resump¬ 
tion, and neither the Assistant Collector nor 
the Commissioner decided the other issue 
which affected the claim to proprietary right 
under secticn 158. The appeal .seems to me 
to have been properly before tlie Commis- 
.sioner. 


It .seems to me that both Courts have come 
to an entirely wrong conclusion on the ques¬ 
tion of resumption. No copy of the wajih-td- 
oyz of 1833 is on the record. Apparently the 
Court allowed the present appellant to send 
for that record and it was .sent back. In such 
cases the proper procedure is to oblige parties 
to put a certified copy on the record. How- 
ever, for present purpo.ses, the wajib-td-ayz 
of le33 Is immaterial. The Record Officer 
hfts found that thejpresent grant was sab- 
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sequent to 1S33, f nd the conditions of any 
former grant whicli has been resumed are 
immaterial. There is no condition in the 
u'ltjih-nl-arz as to resumption at the pleasure 
of the grantor, though there is a condition as 
to assessment of rent. A copy of the irajih- 
nl-arz is not on the record, but presmnably 
it was not attested by the rent-free grantees, 
or the lower Courts would have mentioned it. 

1 would hold, therefore, tliat it is not estab¬ 
lished that the land falls within secti.-n lo t 
as held rent-free at the pleasure of the 
grantor. 

I would, therefore, set aside the orders of 
the lower Court and remand the case under 
rule 23, Order XLL of the Cede of Civil 
Procedure, for determination of the suit after 
trial of the remaining issue. Costs will follow 

event. 

The Commissioner's mistaken view that the 
burden of proof is on the defendant to show 
that the lard should not be resumed and the 
finding of the lower Courts in the ab.sence of 
any evidence to .'support it that land is liable to 
resumption undersection li-d(l)(a) constitute 
a gross and palpable error of law winch lias 
caused .substantial injustice, and the Board's 
interference on revision is. therefore, called 
for. 

1 have seen the ira}V6.7<7-orzc5 of settlements 
of ltS3 and 1873, to .see which after record¬ 
ing the above order I adjourned the case. 
The above order will bold good. 

Campbell, J. M. —I agree. 

Application alloiced; Cause remanded. 


JSIADRAS HIGH COURT. 

City Civil Court Appeal No. 1(5 op 1913. 

March 19, 1915. 

Present: —ilr. Justice S^da.siva Aiyar and 

Mr. Justice Napier. 

AUTHIKESAVALOO NAICKER— 
Plaintipp—Appellant 
versus 

Syed SHAH ABUUl.UA HUSSAIN SAHIB 

KHADIHI AND OTHERS—DEPENDANTS- 

Respondents. 

Tratisfer of Properly (/g o/1882), s. od-'-Riyht 


of simple mortgngcc to iring suit under s. .'>3 of 
Transfer of P.-operfy Act to declare an alienation void 
— Creditor—Decree for sale of mortgaged propetiy — 
Personal remedy if barred—Limitation Act (IX of 

100 s), SW,. I, Arts. 120, 01, ‘.'o—Civil Procedure Code 
(Art Cof 1008), (). XXXIV, y. 14. 

A .simple mortgagpo wlio h.as obtained a decree fop 
sale ami wh(>.«eriirhr to a personal decree is not barred, 
is a *‘creilitt>r'' >vitliin the meaning of section 53 of 
the Transfer t>f Property Act ami can bring a suit to 
sot aside an alienation made in frand of creditors, 
[p. (iil, col. 2.] 

To such a suit Article 120 and not Article 91 or 
95 of Schedule I of the Limitation Act, 1908, applies, 
[p. C2, col. 2. J 

Pachamuthti v. Chinnappan, 10 M. 213; Talla- 
jnagada Snndaroppa v. liooruqapalli Srccrnmulu, 30 M. 
402; 1“ M. L. J. 288; 2 M. L. T. 360, followed. 

Appeal against the decree of the City 
Civil Court, Madras, in Original Suit No. 56 ■ 
of 1913. 

FACTS.—The plaintiff instituted Original 
Suit No. 89 of 1909 in the City Civil Court 
at Madras on a mortgage executed in his 
favour and obtained a decree therein. His 
riglit to a pcr.sonal decree was still sub- 
si.sting. The mortgagor having alienated 
other portions of bis properties to the 1st 
defendant, the plaintiff tiled the present 
suit for a declaration that the said aliena¬ 
tion was null and void ns against him and the 
otlier creditors of the mortgagor under 
section 53 of the Transfer of Property Act 
and that the pi'operties covered hy the 
alienation were liable to be proceeded with 
in e.vecution of the decree in Oriirinal Suit 
No. 89 of 1909. He also prayed that the 
1 st defendant might be restrained by an 
injunction from alienating the suit properties 
during the pendency of this suit. 

Later on he put in petitions for amend¬ 
ing the plaint by adding a new party and 
for inserting an allegation therein to the 
effect that he apprehended that he would 
not be able to recover his decree-amount 
in full by the sale of the properties mort¬ 
gaged to him. Both these petitions were 
dismissed. The learned City Judge dismissed 
the suit. The plaintiff appealed. 

Mr. T. 11. Venl-afarama Sastri, for the 
Appellant :—The plaintiff is entitled to 
bring the suit as he lias done. He clearly 
comes W’ithin the scope of section 53 of 
the Transfer of Property Act. The learned 
Judge ought to have allowed the amendments 
prayed for. 
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The Court certainly erred in stalincr that 
the plaintiff Imd not tried to add one Ilakim 
Muhammad (Jhouse Sahib ns a supplemental 
defendant. Tiie residuary Article IvOoftlie 
Limitation Act, and not Dl or 95, applied 
to the case. I ide TaUapragada Snudarappa 
V. Boonignpnllt Sreeronudn (1) and Pacha- 
mnihn v. Ghinnappnn (2). The decision of 
the learned Judge cannot, therefore, be 
supported. 

The Respondents were unrepresented. 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiff is the 
appellant. The learned City Civil Judge 
correctly describes the suit as praying for 
a declaration that the sale of the property 
mentioned in the plaint on 1st Apiil 190^, 
in favour of 1st defendant is null and void 
against plaintiff and that it is liable to be 
proceeded against in e.vecution of the decree 
in Suit No. SO of 1909 pa.s.sed in favour 
of the plaintiff. The learned Judge further 
describes the suit as praying for an injunc¬ 
tion restraining the 1st defendant from 
alienating the plaint property, but this seems 
inaccurate. 

Turning to that portion of paragraph 12 
of the plaint which refers to injunction, 
the pi'ayer contained in that portion is 
that the 1st defendant bo restrained by an 
injunction from alienating the plaint property 
in any manner pending the disposal of this 
stiif. ” This cannot be treated as a prayer 
for an injunction to be embodied in the 
decree to be pas.sed in the suit, but only 
as a praj'er for an interlocutory order of 
injunction; Treating then this .suit as a suit 
for a declaration of the invalidity of the 
alienation in favour of the 1st defendant as 
again.st the plaintiff, who is a creditor under 
a simple mortgage bond and who has 
obtained a decree for sale and who expected 
to get a decree on the personal covenant 
contained in the mortgage-deed after the 
mortgaged property was .sold in execution of 
the decree passed in Suit No. 89 of 1909, 
the questions for decision are (1) whether 
he is a creditor within the meaning of sec¬ 
tion 53 of the Transfer of Property Act and, 
therefore, entitled to bring a suit to have 
. it declared that the alienation was in fraud 
of him and other creditors and is void as 

(1) so M. 402; 17 M. b. J. 288; 2 M. L. T. 360. 

(2) 10 M. 213. 


against him and tliem, and (2) whetlier liis 
suit is barred by limitation. 0? 

Having regard to Order XXXfV, rule 11 
of the Civil Pnxvdure Code (Old section 90 
of the Transfer of Property Act), it cannot, 
in my opinion, be argued tliat a simple 
mortgagee, whoso rights under the personal 
covenant have not been barred, is not a 
creditor of the mortgagor and tliat lie is not 
entitled to bring a suit to declare the in¬ 
validity of the alienations of other properties 
by bis mortgagor (debtor). 

As regards the question of limitation, 1 
think the cases of Tallapragada Snndnrappa 
v. liounigapaUi Sreeramnlu (1) and Pacha- 
inulh't v. Chinnappan (2) establish that the 
limitation for a suit of this nature is provided 
for by the general Article 120 (G years) 
and not by Article 91 or 95 of the first 
Schedule to the Limitation Act. Tlio decision 
of the learned City Civil Judge that tlic .suit 
is hatred by tlio three years' period of limita¬ 
tion cannot be sustained. 

I must also state that tlie observation of 
the learned City Civil Judge in his judg¬ 
ment, dated 10th May 191.3, that tlie plaintiff 
bad taken no steps whatever to add Ifakini 
Aluliummad Glious» Sahih as a party to the 
suit, is not accurate as the plaintiff on the 
l2th March 1 -13 had applied to the lower 
Court for bringing JIakim Muhammad 
Ghouse Sahib on record astheSlb rlefeiidant 
in the case and also prayed for an amend¬ 
ment of the plaint. Another amendment 
petition, filed on the Ir'tli March i9i.3, also 
makes it clear that he wanted Hakim 
Muhammad Ghouse Sahib to bo made a party 
and to amend the plaint by inserting addi¬ 
tional allegations, to the effect tliat the 
plaintiff apprehended (and I take it that lie 
meant it was a rea.sonable apprehen.sion) 
that the sale of the mortgaged properties in 
execution of the decree in Suit No. 89 of 
1909 could not fetcdi tiio wliole of the 
amount due under the decree, f would, 
therefore, further set aside tlie orders 
of the learned City Civil Judge refusing 
the prayers of the two petitions, dated 
12th and 18th March 1911, and would grunt 
the prayers of those petitions. Tlie amend¬ 
ments should be made by the plaintiff 
wltliin two weeks of the receipt of the 
records by the City Civil Court or such other 
time as may be allowed by that Court. The 
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decision of the City Civil Jndp:e is set aside 
and the suit remanded tor disposal on tlie 
other issues, which arise on the pleadins^s 
already on record and wliich might hereafter 
be raised in due course of law. 

Costs liitherto incurred will abide the 

result. 

Nacifr, .T.- 1 concur. 

Appf^nl nllou-oih, ri. miinih'tL 


COUUT OF THE BOAKD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 60 of 1012-16 

OF AlEaII.M Al> Dl.'TlcJCT. 

December 13, 1916. 

Prespnt: —Mr. BailUe, S. H., and 
ilr. Tweedy, J. ^1. 

Chnrulhr! K AM AU-UD-DIN -Plaintikp- 

Arn.iCANT 

versus 

RAMZAN ALl—DEFtNDVXT—R ksfonuent. 

Sir land-Co-ahiirer^—Sharp of one co-slinrev 
_\o Si’pnrntion—Kxpropriplnry right-Sh\ character 

of. 

S his share of 7 pU’S out of a ."j oiiiiiis and 9 pies 
share in tlio inahal to tla> idaiutiff h>n<r ago, hut N 
neither claiinc'd exproprietary riglits in ihe air to tlie 
extent (»f his 7 pios slmre cnit of the xir cif the 5 annas 9 
pies co-sliarcrs, nor was this portion of land separated 
from the rest. The ])laitdifT brought the present suit 
for the eierttnont of the tenant who chiiinod oecti- 
panev rights. The Courts below lield tlmt in eon- 
soquenee of thi.s sale, the lain! lost its eharacter of 
ftir to the extent of 7 pies sliarc juid that the respond¬ 
ent who was the tenant of the sir land held partly 
as occujianey tenant and paitly as sah-tenant and 
could not bo ejected: 

Held, that had the portion of the lainl. correspond¬ 
ing to iS's share, been divided off, it would have 
ceased to ho .«n*, but this not having been done, it still 
retained its character as air. 

Application for revision of an order of the 
Commissioner of Allahabad Division,dated tlie 
81st March 1913, enntirming that of 
tbe A.ssistant Collector of Allalmb.id District, 
in the case of ejectment. 

JUDGMENT. 

Ballie, S M. {December 4fh, 1916.)—The land 
now in question was part otthesj’rof a 5 annas 
and 4 pies .share in the mahaJ. Out of tlds T) 
annas and 4 pies a co-sharev.Sadik Ali. sold his 
rights extending to something over 7 pies to 
one of tlio plaintiffs. The lower Court and 
the Commissioner have held that as a con- 


.sequence of this sale the land lost its 
character of sir to theextent of a7*pies share, 
that respondent, who was tlie tenant of tlie 
sir, held partly as occupancy tenant and 
partly as sub-tenant, and this being so could 
not be ejected. There cannot be the slightest 
doubt that this view of the law i.s entirely 
erroneous. The land in question was the 
sir of the 5 annas 4 pie.s co-sharers. The 
right of the co-sharers otlier than Sadik Ali 
extended to every part of the siy area and 
even when Sadik Ali transferred his share 
the whole of tlie land in question still 
remained the sir of the other co-sharers. 
Nothing had occured to affect their rights 
in the entire area and occupancy rights could 
not, therefore, he acquired in it. It is true 
that if Sadik Ali had claimed ex-proprietary 
rights and had a portion of the land corres¬ 
ponding to liis .share divided off, then such 
portion would have ceased to be sir. But 
tins has not been done and beyond doubt the 
entire sir area still retains its sir character. 
The only question on which doubt can be 
entertained is whether there is, in tl.e 
mistake of law committed, ground for re¬ 
vision. That it causes serious injustice can¬ 
not be doubted. Thei*e is no process of law 
by which this holding can bo divided up 
and the part in wliich ex-proprietary rights 
accrued .separated off from the rest. Tlie 
result, therefore, is that the sir rights of the 
persons entirely unconcerned with the sale 
by Sadik Ali disappear in the area now in 
question and that a per.son who was un¬ 
doubtedly a tenant of sir land and knew 
that he was a tenant of sir land, has obtained 
a possession which cannot now' be disturbed- 

I consider that the erroneous view of the 
law taken by the Commi.ssioner ,w'as such as 
to justify revision. I would allow' this 
application with costs on respondent. 

Tweeiiv, J. M. - I entirely agree. 

Appficafinii aHoived. 
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JAMNADAS VASANJl I*, EMl'ISKOU, 

BOMBAY lUGU COUllT. 

CuiMiNAfi Rrvisiox Pbtitu'x No. 407 oi' 1914. 

February 27, 1915. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shall. 

JAMNADAS VASANJl—A ccu-sed 

—ArrucAXT 
versus 

EMPEROR—Pkosecctou—O ri'usiTE Party. 

Ci'iintnnl Procedure Code {Act 1' of ISlkS), 179—* 
Penal Code {Act XLV of ISGU), 115 —Cheating — 
Deceit—Jurisdiction—Court ivitliin ivhose jurisdiction 
coniplainiint deceived. 

Tho ttcoasod, a trader of Salem in the Madnis 
Pi*csidency, deceived a trader in Dhnlia in lioinbay 
Prosideucy by leading him to believe tliat ho was 
buying clean ground-unt oil when, in reality, he was 
buying a mixtinv of ground-nut oil with rock oil. The 
Dhulia trader was induced by the deceit to pay the 
price agreed upon on the understanding that it was 
clean oil; 

Held, that the complainant was deceived in Dhulia 
and the Cuui'ts at Ditulia had jurisdh'tion to hear the 
case. 

Criminal revision from an order passed 
by the tir.st Class Magistrate of Dliulia. 

Messrs. Inverarity and Setalcad (with tliem 
Messrs. D. G. Dalvi and Bivknell, Mencanji 
Homer Co.), for the Accused. 

Mr. iStrangman, Advocate-General (with 
him Messrs. J. G. Itele and 'MehtUy Palputram 
4* Lalji), for the Complainant. 

Mr. S. S. Pafkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

Heaton, J.—This may be a Iiard case, 
but it seems to me to be a case as to which 
the law is quite clear. There is an accusation 
of cheating against a trader of Salem in the 
Madras Presidency. The alleged cheating 
is that he deceived a trader in Dhulia in 
this Presidency by leading him to believe 
that he was buying clean ground-nut oil 
when, in reality, he was buying a mixture 
of ground-nut oil with rock oil. Tiio 
Dhulia trader, it is said, was induced by 
the deceit to pay the price agreed upon on 
the understanding that it was clean oil. 
If the facts are as I have stated, there is a 
case of cheating. One of the essential 
ingredients of clieating, one of those 
things without which tliere cannot be 
cheating as defined in the Indian Penal 
Code, is deceit. There must be a person 
who deceives and a person who is deceived. 
Here, according to the allegations, the 
person who was deceived was at Dhulia, it 

5 
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was tliere tliat lie was the victim of the 
deceit, there tliat lie was led to believe 
that wliich was untrue. Section 179 of the 
Criminal Procedure Code .says that when a 
person is accused of the commission of 
any olfence by rea.son of anytliing wliicb 
has been done, tlien tlie olfence may Im 
inquired into liy a Court witliin the local 
limits of whose jurisdiction the thing lias 
been done. Here the tiling which has been 
done is the deceiving of the complainant. 
He has been deceived in Dhulia, and to 
me, at least, it is clear, absolutely clear, 
tliat under the law the Courts at Dliulia 
have juri.sdiction in this case. Whether the 
Courts at Dhulia are the Courts whicli, 
Avith the best regard for tlie administration 
of justice, ouglit to liear the case is another 
matter. But we are liere concerned with 
the haie iiuestion of law. There is no 
applii^ation before us of any kind except to 
interfere on tlie ground that the Dhulia 
Court is without jurisdiction, and we are 
unable to say tliat the Dhulia Court iji 
Avitliout jurisdiction. Therefore, i think, 
the Rule should be discharged. 

)SnAJi, J.—1 agree. 

Rule discharged. 


ALLAHABAD HIGH COURT. 
CuiiJixAL Hekeuence No. ISl OP 1915. 

March 2b, 1915. 

Presoit: — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Piggott. 

EMPEROR—Ai’.^licaxt 
versus 

^iIOHAN LAL—OiM‘OsiTE Party. 

Criniinnl Procedure Code {Act V of ss. 42-'^ (1), 

449(3 ;—Rejcrencc Poicer of Sessions Judge in appeuL 

_ Acquittal — Pror.edarc — Lnlviiiccmont of sentence 

tchetKcr o. ft ground for ordering rc-trial. 

Wbero a Sessions Judge sitting in appeal is of 
opinion that an accused should bo acquitted, ho ought 
not to rot'or the case to tho High Court. It is his duty 
to allow tho appeal aud acquit the accused, [p. CO, 
col. 1.] 

Where a Sessions Judge silting in appeal thinks 
that tho case ought to have bjen tried by tho Court 
of ricssions, ho should himself set aside tho couvicUon 
and order a commitment under section 423 (I; (h) of 
tho Code. [p. UG, col. l.J 

(^ucen-Pinpress v. Huula UuK'hsh, 15 A. 205; A. W. N. 
(1893) 1U5, followed. 

The pjwer of ordering a now trial merely for tho 
])urposo of enhaueiug tho panishmont is a power tlmt 
ought to bo very spaidngly exercised, [p. GO, col. 2.J 
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In rc DVAWAPPA BA.SGUNDA PAUL. 

Criminal reference made Ly the Se.ssions 
Judpe, Barielly, as per his letter No. 62 111, 
dated tlie 19th February 1915. 

The As>iistant Goventtnent Ailvocatc^ for tlie 
Crown. 

JUDGMENT.—This case comes before 
us as a reference from the learned Sessions 
Judge of Bareilly, lour persons, Mohan 
Lai, Baldeo Prasad, Debi Sahai and Uain 
Ghulam, were all tried by a ^ingistrate 
on charge.s under .section 406 r^ad with 
section 114 of the Indian J*cnal Code, and 
convicted. They all appealed to tlie 
Sessions Judge. He .seem.s to have been 
of opinion that tlie case against Debi Sahai 
uas not proved. He was also of opinion 
that the punishments awarded to the other 
three were insullicient. He ha.s submitted 
the case to this Court with a recommendation 
that we should acquit Debi Sahai and 
enhance the sentences passed on the other 
three. So far as his recommendation that we 
should acquit Debi Salmi is concerned, it is 
quite clear that it u-as his dutj to either dis¬ 
miss or allow the appeal of Debi Sahai. The 
learned Sessions Judge ought not to have 
referred the case of Debi Sahai to this 
Court at all. With regard to his recom¬ 
mendation for enhancement the learned 
Ses.«ions Judge .seems to have overlooked 
the provision of section 439 (3) of the 
Code of Criminal Procedure which is as 
follows:— Where the sentence dealt with 
under thi.s section has been passed by a 
Magistrate acting otherwise than under 
section 34, the Court shall not inflict a 
greater punishment for the offence which 
m the opinion of such Court, tl,e accused 
has committed than migl.t have been inHicted 

for such offence ^ a.Magistrate 

of tlie first Class, The Magistrate of the 
first Class has given the full amount of 
imprisonment which he could give under 
the law. It follows, therefore, that a higher 
senteuce could not he passed without a 

Se.ssions Judge 
thought tliat the case ought to he re-tried 
hy the Court of Se.ssion, he ought him.self 
to have set aside the conviction and ordered 
a commitment under section 42.3 ()) 

I hat lie has power to do this has been ruled 

tu. Me think, however, that the power of 
(I) 15 A. 206; A. W:N.(1893) 106. 


ordering a new trial merely for the purpose 
of enhancing the punishment is a power 
that ought to be very sparingly exercised. 
M e do not for one moment wish to be 
taken a.s snying that the offence for which 
tlie accused have been found guilty 
(particularly under tbe present circum¬ 
stances), was not a most seriou.s one. Nor 
do we wish to say that it would not have 
been better if the accused bad been 
committed in the first instance to the 
Court of fees.sions. At the same time the 
sentences cannot be said to have been 
nominal sentence.s. There is a strong 
principle that a man ouglit not to be 
tried a second time unless there are very 
grave reasons for so doing. 

1 he only order we feel bound to pa.ss 
is that the record be returned to the 
learned bes.sions Judge tliat he may complete 

the disposal of the appeals. We order 
accordingly. 


Record returned. 


BOMBAY HIGH COURT. 

Cki.mixal REvtsiON Ai'I'i.icatiox No. 384 

OF 1914. 

January 29, 1915. 

Rresent: —Mr. Ju.stice Heaton and 
Mr. Justice Shah. 

In re DYAWAPPA BASGUNDA PAXIL 

^ . . —Defendant—Applicant. 

tnminnl Procedure Code CArf V of J89H), as. l-U) 
1 to—Orrft>r “ho^ to obsti-uct” u'ithouf tnkiny evidence, 
ij Procedure. 

Ill a I>rococ(ling under section 145, Cnininal Procedure 
P^Hmiimry order was made, the statements 
ot the parties us reciuircd by clause (4) of the section 
wore iml in, Imt tl>o Magistrate without examining 

le parties or taking any evidence ordered a party 
not to obstruct”: 

l/Wi/, that tlie order was not a final order under the 
section and that if there was still a danger of a breach 
or the peace, the Magistrate niu.st c<iinpletc the pro- 
ceecluigs as required by section 145 and make 
a proper order either under that section or tinder 
section 146. [p. 67, col. 1.] 

Criminal application for revision from 
an order passed by the Sub-Divisional 
Magistrate, Bijapur. 

Mr. 1.1. Bhadkamlcary for the Applicants. 

ilr. P. D. BJnde, for the Opponents. 
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Heatox, J. —^\ e liiive been applied to in 
this case to interfere in ourrevisional jurisdic¬ 
tion with what purports to be an order 
made under section 145 of the Criminal 
Procedure Code. The view of tlic case tliat 
I take is that no liual order has been 
made under section 115. The preliminary 
order was made, tlie statements of the parties 
as required by clause 4 of the section were 
put in, but thereafter there was no oral 
examination of the parties or taking of 
evidence. There was no decision as required 
by clause 0, nor was there a declaration as 
required by that clause. Tltere was simply 
an order that a person was * not to obstruct, 
etc. ” Where, as here, all the most essential 
things that go to tlie making of the order 
were absent, 1 can only say that I regard 
the order made as not a final order under 
the section. 

The position, therefore, stands thus: if 
there is still a danger of a breach of the 
peace, the ilagistrate must complete the 
proceedings as required by section 145 and 
make a proper order either under that section 
or under section 146. If, however, there is 
no longer any danger of a breach of tlie 
peace, the proceedings may be dropped. 

SiiAU, J.—I agree. 

Ordered aocordingly. 


ALLAHAI3AD HIGH COURT. 

Ckijmnal Revision No. 159 of 1915. 

April S, 1915. 

Present :—Justice Sir George Knox, Kt. 

MULL A—Applicant 
versus 

EMPKROR —Oppo.sitb Paiitv. 

Fenal Code (/loi XLV of 1860), s. 466—/. urkiity 
houne trespaiis—Criiniiuil intent—Burden of proof. 

The accused wlio was a coiapleto stranger was 
found inside the complainant’s house at 2 .k. m . in the 
iiiorninn, having entered the liouse by a door which 
the complainant had taken care to secure at night. 
When arrested, the accused said that he liad gone 
inside the house in connection with an illegal intimacy 
with the complainant’s aunt, who was a widow: 

Held, that the accused was guilty under section 466 
of the Penal Code. [p. 03, col. 2.] 

Held, further, that as the intent witli which he went 
inside was a matter within tlie knowledge of the 
accused, the burden of proving that his intention 
was an honest intention lay on him. [p. 67, col. 2.] 

Criminal revision against an order of tbe 
Sessions Judge of Cawnpore. 


Mr. Kailas Xafhy fur tlio Appliciiut. 

Mr. }falconisou, for the Crown. 

JLDGMENT.—Tlie facts found in this case 
are as follows. Siiraj Kumar, a Ib-alimin and 
cultivator left his house on the 26th of Decem¬ 
ber 1914. Ilis intention was to catch a train 
and go into Cawnpore. Ho took the precaution 
of having his house carefully closed for the 
night. He returned, having missed his train, 
somewhere about 2 a. .m. He found tlie door 
which had been securely closed wide open. He 
says that .somewhere inside his liouse, he 
caught hold ofMulla, a (jadnria, who was 
trying to escape and that on Mulla’s person 
were certain jewels, the property of Suraj 
Kumar. This portion of the evidence has 
apparently been discredited by both Courts 
and for the purpose of this case this alleged 
fact may he omitted from consideration alto¬ 
gether. The accused, when he was caught 
by Suraj Kumar, said that he had gone in¬ 
side the house in connection with an illegal 
intimacy with Suraj Kumar's aunt, who is 
said to be a widow. 

The facts then that have to be faced are a 
complete .stranger is found inside a Brahmin’s 
house at 2 a. m. in the morning 
having entered that liouse by a door 
which the Brahmin had taken care to 
secure at night. He is inside the house 
and when discovered is trying to escape. He 
does not, when arrested by tbe owner of the 
hou.se, make any statement to the effect that 
he is there with any lawful intent. The 
intent with whicli he went was a matter within 
his knowledge, the burden of proving that 
his intention was an hone.st intention lies 
upon him. In the present case lie alleges 
that he went with the intention of pursuing 
an intimacy, I will not call it criminal just 
now, but an intimacy with a Brahmin widow. 
He is not able to establisli that any illegal 
intimacy of any kind bad existed at any time 
between him and the Brahmin widow. Look¬ 
ing to the words contained in section 3 of the 
Evidence Act, I hold that botli the Courts 
below were right in holding that it had been 
fully proved that the accu.sed had committed 
lurking house trespass by night and that it is 
very doubtful whether they erred in holding 
that an offence under section 457 had been 
established against the accused. 

I am asked to interfere in revision against 
this conviction and sentence, because no 
offence under section 457, Indian Penal 
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Code, lias been made out and tlie conviction 
is bad in law. A long and laboured argument 
has been addressed to mo wbicb really rests 
on tliis, at its strongest iioint, Unit it was for 
tbe prosecution to establish criminal inten¬ 
tion and that until they proved tliat criminal 
intention the accused was entitled to an 
acquittal. 

The learned Vakil who appeared for tlm 
applicant took his stand upon the case of. 
Emperor \. Jmuji Suigh (1), and drew my 
attention in particular to the words to be found 
in this ruling at page 195: ‘Tlis intention 
possibly was to obtain possession contrary to 
law, but tliis of itself would not constitute 
criminal trespass. Proof of an intention to 
commit an offence or to intimidate, insult or 
annoy was necessary. There was no evidence 
of any such intention, or from whicli sucli an 
intention might be reasonably inferred.*’ The 
facts of that case are somewhat peculiar. A 
zemiudur had a quarrel with an occupancy 
tenant and when lie was ab.sent from the 
village by reason of ilbliealth, he induced 
the patwari to record that the occupancy 
tenant had left tlie village and abandoned his 
holding, and tliereupon took possession of it. 
The learned Cliief Justice, who decided 
Emperor v. Jangi Singh (1), evidently arriv¬ 
ed at the conclusion that tlie facts found in 
this case *were not sufficient to establish a 
prima facie case of criminal trespass and it 
was necessary to consider further what was 
the intention of the zemindar who entered on 
this occupancy holding. 

I was also referred to the ruling of In 
the matter of the petition of tiohind Prasad 

The line of argument in this ca.se, if 
carefully considered, will be found to 
be much the same. In that particular 
ca.so the Pleader who appeared to support 
the case went so far a.s to say tliat where 
an entry upon property i.s in itself illegal, 
that is sufficient to establish one of the 
criminal intents required by section 4-11, 
and it was Imld by Mr. Justice Straight 
‘that the intent with which the act is done 
must be established by clear and convincing 
evidence of such charaetpr and description 
as the particular nature of the case 
requires”. With all due respect to the 
learned Judge, this has, in my opinion, 

(1) 2e A. 194j A. W.N. Cl9J3}.230i 1 Cr. L. J. 362 

(2) 2 >.465. 

I 



been too broadly .stated and I note that it 
ha.s not been followed by some of the 
Courts. Cases of this kind really rest upon 
the facts which are found. If those facts 
are .such that a person of ordinary 
prudence and ability would come to the 
conclusion that they point to a guilty 
intent on tlie part of the accused, it is for 
the accused to rebut that guilty intention, 
and if he does not so rebut it, the guilty 
intent is as much found against him as 
his entry into or upon the property 

In Sellamnthii Servaigaran v. Pallamuthn 
Karupprin (3) the learned Judges who 

decided that case, and one of them was 
a Hindu Judge of great experience, refer¬ 
red to a previous case of Queen-Emprest 
V. liaya Padagachi (4) and held that 
the law on this point was correctly laid down 
in that case: “Although there is no presump¬ 
tion that a person intends what is merely a 
po.ssible re.sult of his aclion or a result which 
thougli reasonably certain, is not known to him 
to be so, still it must be presumed that wlien 
a man voluntarily does an act, knosving at 
the time that in the natural course of 
events a certain re.sult will follow, he 
intends to bring about that result. In 
the present case the ordinary and natural 
consequences of the petitioners’ acts w'ouW 
be to annoy the owner of the house and to 
intimidate and annoy his .servant who was 
holding possession for his master, and the 
petitioners, as reasonable men, must have 
known that such consequences would tlow 
from their acts. They must, therefore, in 
my judgment, be held to have n^ted 
with intent to intimidate and annoy within 
the meaning of the section, and the petitions 


must be dismi.ssed.” 

In a previous case of this Court whici 
came before me where 1 had to do with a 
very similar case, Empeior v. Ishn Cul, 
held that when an accu.sed was found in^i n 
the house of the complainant at midnig • 
and his presence was di.scovered by t e 
wife of the complainant crying out that a 
thief was taking away her hauslij it was or 
the accused to prove that his intention 
was an innocent one and in that ca.se 

referred to a previous case of Brij 

(3) 9 Iml. Cas. 152; 21 M. L. J. 16 I;y M. L. 1- 
12 Cr. L. J.30;3o M. 186. 


14) 19 M. 240: 1 Weir .537. - ± 

(5) 29 A. 46; A. W. N. (ItOG) 279} 3 A. !>• J* ^ 

Cr. L. J. 291. 
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Queen-Einpress (G), wliieli [ distingiiishea 
from the case before mo. 1 see no I'easoii 
to depart from what 1 then hud down. 

Tlie learned Vakil for the applicant 
drew my attention to another case, 
Premaniimhi Shaha v. Brimhibnn CInnuj (7). 
In that case the leaimed Judges delivered 
themselves of certain ohservation.s wliicli 
were obiter ih'cta, wliich otherwise went to 
support the contention set up by the 
Vakil. 

In my mind to hold tliat if a stranger who 
is found inside a-eanim at two in the morning 
can escape from the consequences of his act 
by saying that he came there at the 
bidding of the wife or otlier inmate, would 
be a most dangerous doctrine and tlie 
act is deserving of severe punishment. This 
brings me to the third point raised in this 
application i.e.f that tiie sentence of 
six months is unduly severe. 1 am not 
prepared to accede to this. Tlie result is 
that I find the accused guilty under section 
456 of the Iiidian Penal Code, but 1 do 
not interfere with the sentence passed. 
The accused is said to be on bail, he will 
surrender to his bail and complete his 
sentence'. 

, ^ Petition ilismisseJ. 

(6) 19 A. 7-h A. W. X. (1890) 178. 

(7) 22 C. 99‘k 


BOMBAY HIGH COURT. 

Ci{[.MiNAL Revision' Appuc-vtiox No. 450 

Ob’ 1914. 

February 16, 1915. 

Present: —Mr. .Justice Heaton and 
Mr. Justice Shah. 

GULAM HYDKR PANJABI— Accused 

Appeicaxt 

versus 

EMPEROR— Opposite Partv. 

Penal Code {Art XW of 18G0), t<H. 337, 338—Hakim 
perfonniiKj oj)er>iiion on ryctidu—Onlinaiy prrcantitmii 
nottakcn—Acting rashly and neyligcntly — Hurt — i)^ence 
—Hakim giving himself out as skilled oitcrator, liability 
of. ^ 

^ Tlio accused, a Hakim, porfox'mod an opera- 
tiou, on tho outer side of the upper lid of the 
right eye of the complainant. The instruments used 
were a pair of scissors and a needle, which would bo 
ordinarily used by a tailor and not by an oyo-surgeon. 
I ho wound was sutured with an ordinary thread. 
1 ho most ordinary precautions were entirely 


ncgloctod. Tho opemtion was needless and was not 
in accordaneo with any recognized Itidiaii metluid: 

Held, tiiut the aecuseil ncteil so raslilv and 
negligently u.s to endanger Innnau life or flio personal 
salety t)f another; that as there* was not the pejaiiaiient 
jirivation ol tlu* sight of eithereye in consc‘(|H('nce of 
the operation the accused was guilty of aii olTi-jice 
uuder sei*tion 3.37, Indian I’enal C'lal*', Jind not uiuler 
soctitm 33S, Indian Pfiinl Code. [p. (>‘1, col. 2; p. 70, 
col. 1.] 

Where a Hakim gives out iliat he is a .skilletl 
operatoraud charges consideralde fees, the public are 
entitled to the ordinary pivcauriotis which surgicttl 
knowledge regards as iuiperative. i p, 70, col. l.J 

Criminal apiilication for revision from 
conviction and sentence passed by the 
Second Preisdency Magistrate, Bombay, 

Mr. P. N. Godinho, for the Accused. 

!Mr. .S'. S'. Pafhir, Government IMeader, for 
the Crown. 

JUDGMENT.—Tlio applicant inthi.s ease 
has been convicted of causing grievous hurt 
by a rasli and negligentact under .section 
d3S, Indian Penal Code. 

U is urged on liis behalf that liis 
act was neither rasli nor negligent as tilleged 
by tlie prosecution, (liat lie i.s protected by 
section 88 of the Indian Penal Code, a.s 
tho complainant consented to .sulfer the harm 
caused to her, and that tlie hurt caused i.s 
not proved to be grievous Inirt, As regards 
the tirst contention, the facts wliicli are 
either proved or admitted are these: The 
accused, who is a Hakim, performed an opera¬ 
tion on the outer side of tlie upper lid of 
the right eye of tlie complainant. The 
instruments used were a pair of .sci.ssnrs 
and a needle, which would be ordinarily 
u.sed by a tailor and not by an eye-.surgeon. 
Tlie wound was sutured witli an ordinary 
thread. As the Magistrate correctly (ind.s, 
the most ordinary precaution.s, sucli as using 
proper instruments for the operation a.s 

well as for protecting tlie eye-ball, disinfecting 
and sterilizing the instruments and using 
antiseptics, were entirely neglected. The 
medical evidence sliows that the operation 
was needless and performed in a primitive 
way. It is not shown that it was in 
accordance with any recognized Indian 
method. Dr. Prabhakar, wlio lias been exa¬ 
mined on behalf of the defence, says that 
he lias not seen lid operations performed 
by Hakims, though lie has seen cataract 
operations performed by them. On these 
facts, it was quite open to the learned 
Magistrate to find that the accused acted 
so rashly and negligently as to endanger 
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liumaii life or the personal safety of others. 
For where, as here, a W^him gives out 
that he is a skilled operator and charges 
considerable fees, the public are entitled to 
the ordinary precautions which surgical 
knowledge regards as imperative. To neglect 
such precautitms entirely is negligence such 
as is contemplated by the criminal law. 
This case has been very fully argued before 
us; but we have heard nothing to induce us 
to think that the linding of the lower 
Court is not proper. The fact of the accused 
having treated a large number (.f cases and, 
according to him, successfully, was relied 
upon by "Mr. Godinho. Quite apart from 
the infirmity of the evidence bearing on 
this point, which has been mentioned by the 
^lagistrate, it appears that in many cases the 
disease^ treated and the operations performed 
by the accused werecpiite different. And 
there is not a single case in which it is 
shown that the disease and the circumstances 
connected with the operation were the same 
as in this case. Tliis renders the evidence 
relating to these several ca.ses practically 
useless, if not irrelevant. Tlie point in the 
case is not whether the petitioner is at liberty 
to use such skill as he may po.ssess in pei form¬ 
ing such operations, but whether, in doing 
so, he has acted rashly or negligently. It 
matters not, for this purpo.se, whether a 
practitioner is trained or not; he i.s bound by 
law to avoid such rashness or negligence as 
would endanger human life or the personal 
safety of others, if he undertakes an operation. 
In our opinion, the petitioner has been 
properly found to have acted rashly and 
negligently. 

As regards the argument based on section 
8S of the Indian Penal Code, it is rather 
difficult to accept tlie learned Magistrate’s 
finding that the accused acted without the 
complainant’s consent and against l»er wisli. 
If he did so, he would be guilty of •'ausing 
hurt, .simple or grievous, whichever it may 
be, quite independently of the consideration 
whether he acted rashly or negligently. 
This apparently is not the prosecution case, 
and that is not the charge again.st liirn. The 
gravamen of the charge against him is 
that he acted rashly and negligently. On 
the evidence, what appears to have happened 
is this. When the complainant was taken 
to the accused the latter pursuaded lier to 
accept his treatment and her companion, 


^aynd Hnssanally, who had taken her to 
tlie accused and who apparently had faith 
in the skill of the accused as a Hakim, 
wanted lier to submit to his treatment. The 
complainant had neither time nor opportunity 
to reali.se wliat it was that she was asked 
to submit to; but on the pursuasion of both 
slie submitted to the operation. In that sen.se 
she consented to the operation. But she 
hardly realised the harm or the risk of the 
harm whicli the operation involved, and did 
not consent expressly or impliedly to the 
harm or the risk of tlie harm as required by 
section SS of the Indian Penal Code. It is not 
suggested—certainly not proved—in this case 
that the complainant had anything like ft 
real opportunity to realise the nature of the 
accused's act, and the harm and the risk 


incidental to that act so as to be a consenting 
party to the operation in whatever manner 
it might he performed. It is clear, therefore, 
that the accused is not protected by section 
8S of the Indian Penal Code, even if we 
n.ssume that the other conditions neces.'^ary 
to invite the application of that section fire 
fulfilled. 

Lastly, it is urged that the hurt caused 
is not proved to be grievous. The medical 
evidence on this point is that as a result 
of the operation performed by the accused, 
complainant's eye-sight would be permanent¬ 
ly damaged to a certain extent. This is 
not .sufficient to e.stablisli that there has been 
a permanent privation of the sight of either 
eye in consequence of the operation. It is 
not .suggested in this case tliat the hurt is 
otherwise grievous as defined by section 3-d 
of the Indian Penal Code. Tin’s contention 
appears to he good, and must he allowed. 

As regards the .sentence, having regard 
to all tlie circumstances a substantial fine 
would meet the justice of the ca.se and no 
sentence of imprisonment i.s nece.ssar5^ 

The re.sult, therefore, is that the con¬ 
viction under .section 338 is set aside and 
tlie petitioner is convicted of causing hurt 

under section 337, Indian Penal Code. The 
sentence of imprisonment is set aside an 
^hat of fine confirmed. The order ns to 
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ilADRAS HIGH COURT. 

Appeal against Order No. 375 op 1913. 

^Mnrch 2, 1015. 

Preseuf: —ilr. Justice Seshngiri Aiyar and 

Sir. Justice Napier. 
liODDU RAilAYYA— Petitioner— 

Appellant 

X'erstis 

CHITTURI SURAYYA and another— 
Counter-Petitioners—Respondents. 

Criminal Procedure Code (Act V o/1898^ IDS, 
els. (6), (7)— Judfie empoieered to entcrlain 
appeah, xpliether Conrt-^jHrixdictionSonetion, revoea- 
fion of—Penol Code CAct XLV of 1800), s. )iO^J—Chiiw, 
meaning of—Madras Civil Courts Act (III r/ ISiH), s. H. 

AVhore, by a notification issued under the Miidras 
Civil Courts Act (III of 1873), Govoruiucnt 
empowers all Subordinate Judges in the Madras 
Pi-esidoney situated in a place dilTereut from that of 
tlio District Court, to reeei\'c appeals direct ami 
not by transfer from the District Court, such Subor- 
dinate Judges are Courts to winch appeals 
“ordinarily lie’’ from the subordinate Courts within the 
mcaniuff of section 19") (7) of the Code of Criminal 
Procedure, and such Subordinate Jud"s have juris¬ 
diction to revoke on appeal the sanction to prosecute 
for an offence under section 209, Peiml Code, "ranted 
by a subordinate Court, [p. 71, col. 2.] 

In re Annnt Rjiwachandra Lotlikar, 11 li. 4^18, 
referred to. 

In the matter of Suhhamma, 17 M. 12-lj 2 Weir 206; 
Ram Charan Chandra v. Tiriipulla Sheikh, 13 Ind. Ca.s’ 
1007; 39 C. 774; 13 Cr. L. J. 191; 16 C. W. N. 645, 
distinguished. 

The word “claim” used in section 209, Indian Penal 
Code, cannot refer to a document produced in 
evidenco to substantiate the relief asked for in a suit, 
[p. 71, col. 1.] 

Civil miscellaneous appeal from an order of 
the Court of the Subordinate Judge of Kistna 
at Ellore, in Miscellaneous Appeal No. 3 of 
1913, preferred against that of the Court of 
the principal District ilmisif of Tanukit, in 
Miscellaneou.s Petition No. 4272 of 1911, in 
Original Suit No. 235 of 1911. 

Mr. P. Narayatiamurihi, for the Appellant. 

ilr. T. Prakasanif for the Respondents. 

JUDGMENT.—Mr. Narayanamurthi takes 
e.xception to the jurisdiction of the Subordi¬ 
nate Judge of Ellore to bear tlie appeal. 
Ihe District Munsif of Tanuku refused to 
grant sanction in this case against the 
plaintiff. Thereupon the defendant appealed 
to the Subordinate Judge to grant the 
sanction. It is not disputed that the 
Government have, by a notification issued 
under the Civil Courts Act, empowered 
Subordinate Judges to receive appeals direct 
in all cases Avbere the Sub-Court is situated 


in a place different from that of tlie District 
Court. The Ellore Sub-Court is one of tlie 
Sub-Courts thus empowered and appeals 
from the Tanuku Court will lie to that ('ourt. 
It is argued by the learned Vakil for the 
appellant that ns the Civil Courts Act 
directs all appeals to be presented to tlie 
District Court e.vcept in ca.ses where there 
is a notification, the Court to wliicii appeals 
ordinanli/ he is the District Court within 
the meaning of clause (ti) of section 195 of 
tlie Code of Criminal Pi’oceduro. AVe fail 
to see why a Court to wliich by a Government 
notification appeals are directed to be present¬ 
ed is not a Court to which appeals (mliuarilu 
lie. It is with a view to settle this (iiie.stion 
and to meet the suggestion made in In re 
Annnt liamnchauiJra Loth'kar (1), tliat the 
term nrdinnrilii refers to a tribunal to which 
ti.e majority of the appeals are presented, 
tliat an e.vplanation wa.s added liy the 
Ijogislature in the Act of ISOS. That explana¬ 
tion is a complete expo.sition of tlie term nrili 
mtrihj and under it,the SubordinateConrt will 
be tlie forum to wbicli tlionppeals onlinarihj He. 
The decision in In the matter if Snbhamnia 
(2) is not against tin's conclusion. Under 
section 407 of the Code of Criminal Proce¬ 
dure appeals lie only to the District Magis¬ 
trate. The appeals may be transferred for 
dispo.sal bj’’the District ilagistrate to sncli 
first Cla.ss Magistrates as have been em¬ 
powered by the Local (jovernment to bear 
appeals. Therefore, tlie first Class Magistrate 
is not a Court to whom appeals lie eitlier 
ordinarily or otherwi.sc. In Pnni Charan 
Chandra v. Tintpulla Sheikh (3), the Court 
which lieard tlie sanction appeal liad only 
juri.sdiction to hear civil appeals on transfer 
by the Di.strict Judge. In Ham Chatan 
Chandra v. Tirnptlla Sheikh (3), it was 
conceded that tlie Higli Court liad not em¬ 
powered the Subordinate Judge to entertain 
appeals, The language of clause 7 (a), section 
195, leaves no room for doubt tlmt in Madras 
all the Subordinate Jadges who have been 
empowered by a notification to entertain 
civil appeals will be Courts to which appeals 
ordinarily lie under section 195 of the Code 
of Criminal Procedure. 

On the merits, we feel no doubt tliat section 

(1) n B. 438. 

(2) 27 M. 124; 2 Weir 206. 

(3) 13 Ind. Cas. 1007; 16 C. W. N. 645; 39 C. 774; 
13 Cr. L. J. 191. 
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•209 has no application. The word clafni in 
that section cannot refer to a document 
produced in evidence to .suhstantiate the 
relief asked for in the suit. 

As for section -171, the materials placed 
before ns by the appellant do not enable ns 
t-o say whether the document was produced 
on a summons as a ^Yitnessand how it came 
to be marked for the plaintiff. L nder the.se 
circumstances, no case has been made out 
befc*re us for granting: sanction under that 
section. 

We must dismiss the appeal with costs. 

..1 ppen 1 (I /u . 


:\1ADRAS HIGH COURT. 

Criminal Unt'ERENCE No. 1 or 1915. 

ilarch 1, 1915 

Present: — ^Ir. Justice Ayling, Hr. Jufstice 
Snencer and ^Ir. Justice Seslingiri Aiyar. 
re IHULA SADAYAN alias IM-IHIA 
S A1) .4. Y A N—Accused. 

P:n^l Coih (.icf XLi' of 1800), .•?. H'id—Accn.^ed 
l.fXinil in poK^rsnion of st/n of inin^liuj goaf — Cluirijt’ 
vj theft—Ideiitlucallon doubtful — Venlirt of Jiinj, }‘'hen 
can be eel n.<iJc—Crivtinal Proccthur Code {.let T of 

ISOS), s. 307 (:t). 

Wlicn the acL'Uso«\ wa.s foiuul in po-ssessiou of 
two freshly tlayccl skins of a ofont aiul kill witliin 
2-1' hfturs of tljc theft ami was cliargeil uniJer section 
379 of the Penal Coilc: 

Held, {Spenccc, J.,di.*»jnlinj), {’•) that it was ahso. 
lately necessary fur the prosecution to establish that 


the skins fouml on llie accusial wore tli<»sc of tlic 
•(oats recently stohMu [p. 7-1, cul. 2.J 

(2) tliat as the iiroseention witnesses had not 
seen the skins for njore than three weeks after the 
theft, the Jury we»-o not wrong in holding that 
the identification was suspicions; [p. 73. col. 2.J 

(3) that tlio accused was entitled t<» the benefit of 
th3 doubt and ougljt to be acepntted. fp. 7-t. col. 1.] 

It is not neccssjiry to show that the vtu'dictofa 
Jury i.s perverse and manifestly unrcasonahle l>efore 
the High Court can set it aside, but as the 
Jury are Judges of fact, before llioir verdict 
is sot aside, it mast be established that the eon. 
elusion come to by tben\ does not follow from the 
evidence recorded in the case. ^p. 73, col. 2,] 

Emperor v, Auiinda Chfirnn TIuiknr, 2 Ind. Cn.s 417* 
?0 C. 029; 13 C. W. X. 7o7; 9 C. L. J. G3S; 10 Cr. L. 


32, referred to. 

Refereuce under section 707 of the Code 
of Criminal Procedure, 1898, by the Sessions 
Judge of the South Arcot Division, in Case 
No. 1 of hi.s Calendar for 1915. 

This reference coming on for hearing on 
the 8th February 1915 and Counsel not 
appearing on behalf of the accused, upon 


pern.sing tlie Session.^ Judge’s Letter of 
Reference No. 170, dated 8th January 1915, 
and tlie record of the evidence and proceed¬ 
ings before the Court of Session, and upon 
hearing the arguments of the Public Prosecutor 
on behalf of Oovernraent and the case having 
.‘stood over for consideration till the 11th 
Februaiy 1915, the Court (Spencer and 
Seshagiri Aiyar, JJ.) delivered the following 

JUDGMENT. 

Si'ENCER, J.—'riio reason.s which the Jury 
voluntarily expressed as the ground of their 
verdict of‘not guilty’ indicate, in my opinion, 
that tliey had no good reasons for their 
decision and that tlie verdict is one which 
should not he accepted. 

Tlie Judge had an equal opportunity of 
observing the demeanour of tlie witne.sses 
and he was satisfied with the evidence of 
prosecution witnesses No.s. land 2 that the skins 
were tho.se of their missing she-goat and 
kid. The delay in putting in a formal com¬ 
plaint oftiieft lias been accounted for by the 
prevailing floods. It could not be e.xpected 
that any other witnesses would be forthcoming 
to speak to tlie idenf ity of particular animals in 
a flock besides the shepherd and liis son who 

assisted him in pasturing them; the knowledge 

that snch shepherds po.«sess as to the animals 
composing their flock is likely to be intimate; 
and in tlii.s instance tlie existence of two 
skins renders the chance of a mistaken 
identity doubly improbable. 

Moreover, tliis is a case in wliich the Jury 
would he wrong if thej' laid undue stres.s on 
a question of identitication. For it was not 
the accused’s case that the skins were not 
stolen or.es. He stated in the ilagistrates 
Court that a man dropped the skins near 
him when he was sleeping, that he chased 
him but was unable to catch him and that 
next day he picked np the skins and took 
them to Manaiurpet to sell them. 

Thu.s the first reason given by the foreman 
will not justify the Jury's verdict. Jhe 
second reason that tlie accused was pre* 
judicecl by not employing a Pleader to defen 
liim is not a proper reason to give fnr 
acquitting him. As the Jury are shown n 
have acted on considerations which ong i 
not to have influenced their deci.sion. "*3 
may discard their verdict and see if there is 
sufficient evidence to convict the accused. 

The 8rd pro.secution witness is the 
to whom the accused was about to sell ^ 
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skins. If liis demefinour or nnswovs were in 
any way suspicious, it wouUl be consistent willi 
his position as a wouUl-bo purcluisevof stok*n 
goods. The accused’s posse>sion of tlie skins 
is proved by other evidence and is not denied 
by him. The prosecution case does not depend 
on the 3rd witness’s evidence. The accused 
was found in possession of stohni property 
the day after the theft and he failed to 
account satisfactorily for his possession of it. 

Under these circumstances I have no 
hesitation in agreeing with the Sessions 
Judge that the guilt of the accused ha^ been 
proved and I would convict him under 
section 379 of the Indian Penal Code. 

lUit as my learned brother is of a different 
opinion, the case will be referred under section 
429 of the Criminal Procedure Code to a 
tliird Judge. 

Se^^hagiri Aiyau, J.—In tins case, I have 
the misfortune to diiler from my learned 
colleague. The accused was eliarged with 
having committed theft of a goat and its kid 
on the 21st November 1914. The story for 
the prosecution is that the next day the 
accused was seen in the stall of the 3rd 
witness for the prosecution with the skins 
of the two goats and as his explanation regard¬ 
ing the possession of the skins was not 
satisfactory, he was arrested. There was no 
complaint of the theft of the goats until 
the 4th of the next month. The evidence 
of the 1st prosecution witne.ss is that these 
goats were stolen from his house on the night 
of the 21st November and that he is able to 
identify the skins as belonging to the .stolen 
goats. In aswer to the Court he said I saw 
the skin on the 4th Saturday after the loss.” 
The 2nd witness is the son of the 1st pro- 
.secution witness, and he says that the two 
skins before the Court are tho.se of the goat and 
of the kid which were .stolen. The 3rd pro¬ 
secution witness is a man who keeps a 
tannery and he stated that the accused had a 
bundle of salted skins in bis po.ssession, that the 
skins were fresh flayed, and that while he was 
bargaining for their purchase the Head 
Constable came there and arrested tlie 
accused. This is the whole of the evidence 
in this case. The Jury unanimously found 
the accused not guilty. Apparently the 
Se.s.sions Judge asked their reason^ for the 
opinion with reference to Emperor v. Chellan 
(1), and they replied that the identification 
(l) 2y M. 91; 3 Cr. L. J. 371. 


was .suspicious and that theal)seiico of a Pleader 
for the defence prejudiced theaeensed. The 
Sessions Judge points out in his order of 
reference that the deme:inon»’ of tlie 3ril pro- 
secnticm witnes.s in the witness box very likely 
impressed tlie Jury against him. Hut lie lias 
referred the case to the llighCoind on the 
ground tliatthe eviilenco establishes tlie guilt 
and tliatthe Jury were wrong in their verdict. 

I am aware that it has been held that it is not 
necessaiy t(» .show that the verdict of tlie Jury 
i.s perver.'^e and manifestly unreasonable before 
the High Court can .set it aside, See hhnperor 
V. Aunnda Cliaran TItakur (2). At the .same 
time applying tlie test whieli would ordinarily 
be enforced in any appeal, the High Court has 
to he satisfied tlmt tlie verdict of tlie Jury 
i.s wrong. The Jury are tlie Judges of fact.s 
and before their verdict is set a.side, it has 
to he e.stablished that the conclusion come to 
by them does not follow from the evidence 
recorded in the case. 

The complaint as regards the theft was not 
made until 17 days after tlie occurrence. A 
number of explanations are given in Exhibit 
A as to the delay in presenting the complaint 
after such a length of time. One reason is 
that the complainant informed liis master of 
the theft the next day: but his master lias not 
been called to prove that this information was 
given. A second explanation is that tlierc 
were lieavy floods and the complainant could 
not ^*come this .side.” It is impossible to 
believe this story, for 1 find that the monignr 
of Manalurpet, to whom the complaint sliould 
have been made and who was examined as the 
prosecution 4th witness, says that the accused 
and the kins were brought to liim on tlin 
22nd and that ho sent reports, Exhibits 1) 
and 1)1, to the Police and to the Magistrate 
on tlie very .same day. No question has been 
put to him as to whether there were any 
floods between the place wliore the complainant 
was residing and the place wliere he was resid¬ 
ing. The Jury might very well liave disbelieved 
the story as to the theft, having regard to tlie 
delay in the presentation of the complaint. 
Then as regards identification, it is true that 
the 1st and 2nd witnes.ses for tlie prosecution 
.said that the skins were those of the goat and 
of tlie kid whicli were stolen; but remember¬ 
ing that they saw tlie .skins more than three 

(2) 2 Iiul. Cas. 417; 36 C. OiO; 13 C. W. X. 7")7i 00 
C. L. J. 638; 10 Cr. L. J. 32. 
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weeks after the theft, a Jury will not be 
wrong in holding that the identiHcation is 
“suspicious.” Then, the demeanour of the 
3rd witness for the prosecution in the witness 
box seems to have impressed tlie Jury very 
badly. 

Under these circumstances I do not think 
that the Jury were not justified in Itolding 
that the case against the accused has not been 
proved beyond reasonable doubt. It may be, 
as was argued before us, that they were not 
right in disbelieving the story for the 
prosecution merely because the accused was 
undefended. But every good Judge looks into 
the evidence given by one of the parties, when 
the other party was not in a position to engage 
a Pleader, with some degree of care; and, if 
the Jury tliought that the evidence in this 
case should be scrutinised minutely on that 
ground, t cannot say that they were not 
acting rightly in doing so. 

Reference has been made by the learned 
Public Prosecutor to the unsatisfactory expla¬ 
nation given by the accused for the posses¬ 
sion of the skins. 1 do not think tliat cir¬ 
cumstance should be taken into account n.s 
proving the theft or as facilitating t(ie identi¬ 
fication. 

On the whole I have come to the conclusion 
that on the evidence let in for the pro.secution, 
it is not .safe to convict the accused; and as 
the opinion of the Jury coincide.s withtliis 
view of mine I think the accused is entitled 
to the benefit of the doubt and should he 
discharged from custody. 

This reference coming on for final hearing 
under section 429 of the Code of Criminal 
Procedure, on the 26th February 1915, and 
the case having stood over for consideration 
till this day, the Court (Mr. Justice Aiyling) 
delivered the following 

JUDGMENT.— The accused in this case 
was charged with the theft of a goat and a 
kid from the pui/ of the house of prosecution 
1st witness on the night of 21st November 
1914. The Jury found him “not guilty”: 
but the Sessions Judge differed and referred 
the case to this Court under section 307 of 
the Code ol Criminal Procedure. The 
result was another difference of opinion be¬ 
tween the two learned Judges, before whom 

the reference came for dispo.sal: Spencer, J., 
being in favour of conviction, and Seshagiri 

Aiyar, J., of acquittal. The case has, there¬ 


fore, been referred to me under section 429 
of the Code of Criminal Procedure. 

It will be clear from the above that the 
ca.se, while simple in its outline, i.s one not 
ea.sj* of decision. 

Tlie case against the accused rests entirely 
on iiis alleged possession of the skins of the 
stolen goats within 21 hours of the theft. 
I .see no reason to doubt that he was arrested 
by the Police on suspicion on the evening of 
22nd November in the village of Manalurpet 
with two freshly flayed skins of a goat and kid 
in his posses.sion. These skins are identified by 
prosecution witnes.ses Nos. 1 and 2 as tho.se ol 
the stolen goats: and the difficulty is whether 
this identification can be accepted. If it is, 
the accu.sed’s guilt might be presumed: for 
bis explanation of how he came by them is 
unsupported by any evidence and is not pro¬ 
bable. But it is absolutely nece.ssary for the 
prosecution to establish tliat the skins found 
on the accused were those of goats recently 
stolen. 

It may be that the prosecution has been 
over-confident and has not adduced all the 
evidence available in support of its case; but 
certainly on the record before me I should 
hesitate to accept the identification evidence. 

1 here is nothing impossible in prosecution 
witne.sses Nos. land 2 recognising and identify¬ 
ing the skins after .so long an interval of three 
weeks. But, as pointed out by Seshagiri 
Aiyar, J., there are suspicious circumstances 
about the evidence of these witnesse-s, which 
have not been adequately explained. No 
complaint either to the Police or the village 
Magistrate w'as preferred for 13 days after 
the disappearance of the goats. There is 
nothing to corroborate 1st prosecution 
witne.s.s’s statement that he w'ent to the 
lirukoilur Police station four days after the 
theft, and was sent away again “finding 
nothing. It would seem from the rest of 
the evidence that the skins should then have 
been at Tirukoilur open to identification 
1 he l.st prosecution witness’s statement that 
he found nothing and was sent away by a 
Constable, is difficult to understand. No 
questions were asked of any other witnes-s 
regarding the floods whieli are said to have 
prevented pro.secutu.n 1st witness from going 
to Tirukoilur earlier. Prosecution 2nd wit¬ 
ness is a boy of 11, and both he and his 
father, prosecution 1st witness, are panah 
coolies, whose evidence carries no great 
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weight. The owner of the goats (a Brahmin 
er^nionigai' under whom prosecution 2iid 
witness works) has not been examined at all. 

It seems to me tliat the evidence both as to 
identification and as to the theft itself is so 
suspicious that the Jury were justiKed in 
refusing to accept it. 

I acquit the accused and direct hi.s release. 

Coni'iction set aside. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 891 of 1914. 

April 7, 1915. 

Present: —Justice Sir Donald Jolinstone, Kr., 
and Mr. Justice Sliadi Lai. 

DAULAT RAI—Convict—Appellant 

versus 

EMPEROR— Respondent. 

Penal Code (.Icf XLV o/18fi0), xh. m 477A- 
Debtor execHtiny hwndi in favour of Bank—Managing 
Director i>aijing off hia own debt in discounting liundi, 
whether amount'i to criminal misappropriation — 
Falsification of document. 

A debtor of tho llindnstnii Bank executed in its 
favour certain hundis for lls. 30,000 payable after six 
mouths. The Bank being in need of ready money tlio 
Managing Director, tho accused in the case, asked tho 
Co-opemtive Bank to discount tho hundis. But tlio Bank 
refused to do so unless the Director cleared his own 
account with it. In order to secure ready nnmey tho 
accused brought forward liis own son, who put in an 
application for a loan from tho Hindustan Bank for ti>e 
exact amount of the accused's debt to the Co-operative 
Bank. Tho accused sanctioned tho loan as agent on 
tho security of his own moneys in the hands of tho 
Hindustan Bank and then cleared his debit balance 
with tho Co-operative Bank. This transaction formed 
tho subject of tho charges under sections 409 aud477A 
of the Penal Code: 

Held, (1) that the prosecution had failed to establish 
the charge of criminal misappropriation inasmuch as 
the accused, in his anxiety to secure ready money for 
Ills Bank, chose a method which could not bo said to 
have injured it; [p 76, col. 2,] 

(2) that tho prosooution had failed to prove that 
the application of tho accused’s son for loan and 
tho accused’s order thereon of sanction wore really 
ante-dated and tho charge of f ilsi heat ion of documents 
could not, therefore, bo sustained, [p. 77, col. I.J 
Appeal from an order of the l^Iagistrate, 
IstCla.ss, Multan, exerci.singenhanced powers 
under section 30 of the Criminal Procedure 
Code, dated the 4th November 1914, convict¬ 
ing the appellant. 


Messr.s. Kirkpafrich, Parker, OhcduUa 
and Pitghuuafh Sakai, for the Appel¬ 
lant. 

Mr. Proadway (A.ssi.stant Legal Uoincin- 
brancer), for the Crown. 

Mr. M. N. liancrji, for the Liquidator. 

JUDGilENT.—In tliis case Daulat Riii, 
appellant, wa.s .sentenced by the first Class 
Magistrate, Multan, to five year.s' rigorous 
imprisonment and ten thousand rupees tine. 
The charge on which he was tried contain.s 
two heads, namely, misappropriation by him, 
as agent of tlie Hindustan Bank, Multan, 
of Rs. 8,lS0-4-9 (section 409, Indian Penal 
Code) and falsification of two documents in 
connection witli that ini.sappropriation 
(section 477A of the same Code.) He 
appeals against conviction and sentence, and 
we have heard the case argued at lengfli 
and have carefully examined Die record, 
with the result that in onr opinion it cannot 
be safely said that eitlier offence is proved to 
have been committed. 

The facts of tlie case, so far as tliey are 
really important for us, are simple 
enough. In 1913 the public began to 
be suspicious as to the solvency of more 
than one Indian-managed Bank, and in con¬ 
sequence of withdrawals tlie cnsli in tliis 
Bank was in August low. Among tlie 
debtors of the Bank was one Maya Das, 
apparently a substantial trader, who owed 
the Bank at tlie moment .some Rs. 60,000. 
Having no cash ready, he executed in favour 
of the Bank certain hundis for Rs. 30,000 
payable after six months. The Co-operative 
Bank, Lahore, had previously accepted Maya 
Das’s paper, so appellant approaolied that 
Bank and asked them to discount the hundis, 
so as to provide the Hindustan Bank with 
neces.sary ready money. At this time 
appellant owed .some Rs. 8,000 to the Co¬ 
operative Bank on his private account, but 
had no money readily available to pay with; 
and that Bank, taking advantage of liis 
position, refused to discount the aforesaid 
hundis except on tlie condition that he should 
clear hi.s own account. Having Rs. 1J,000 
odd in fixed deposit in the Hindustan Bank, lie 
might apparently have borrowed from that 
Bank, or might have used fixed depo.sit money 
which was falling due instead of renewing- 
or might liave drawn on his hilherto untouch¬ 
ed cash credit (as agent) of Rs. 25,000, 
but he did none of these things. Instead 
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lie broufflit forward liis own son Nainsukh, 
wiio, oil August lltli 1!*13, put in an 
application for a loan fnnn the Hindustan 
Bank of Rs. 3,180-4-9, the exact amount 
as on 15th August 1913 of appellant’s debt 
to the Co operative Bank. The loan was 
sanctioned by appellant as agent on the 
security of appelhnt’s own aforesai*! moneys 
in the hands of the Hindustan Bank, and 
with tills money appellant cleared his 
debit balance with the Co-operative 
Bank. Tlien on Gth September 1913 Nain¬ 
sukh handed in a pro-note for the amount of 
the loan. 

The net result so far of the transaction 
may be stated thus; Rs. 30,000 <4 the debt 
due by Maya Das to the Hindustan Bank 
paid oft’ by the hundis. 

Discount charged by the Co-opertive Bank 
Rs. 1,350, and thus cash payment to appel¬ 
lant for the linnihs- Rs. 28, 650. 

Of this sum Rs. 12,860 taken in the 
Lahore Branch of the Hindustan Bank, and 
Rs. 15,790 kept by appellant for the Multan 
Branch. 

Of this Rs. 15,790, Rs. 7,609-10-3 cre¬ 
dited in Multan Branch in Sundries Account, 
and Rs. 8,180-4-9 lent to Nainsukh as 
aforesaid. 

This last transaction is the subject of the 
iirst head of the charge, and the documents 
denounced as false in the second head are 
Nainsukh's loan application bearing date 
11th August 1913 and appellant’s order 
thereon of sanction, bearing same date, 
botli of which the prosecution cciitend were 
really written later and antedated. 

We cannot help thinking that the pro¬ 
secution have gone a little too far in insisting 
upon these charges. In paragraph 3 of the 
complaint it is even suggested that the credit¬ 
ing of Rs. 7,609-10-3 to Sundries’ was 
improper; but the evidence of Mr. Dignasse, 
and of Hari Chand, P. W. No. 7, late 
Manager of tlie Bank, .shows that tliis was 
right enough. On 6th September tlie 
transfer to hiindis account was duly raad». 
Another thing in the complaint, whicli 
strikes us as not quite fair to the appel¬ 
lant, is that no mention is made of the 
apparently ample security for the loan to 
Nainsukh. 

No lengthy discussion of the ca«e is called 
for. Appellant’s action can be fully account¬ 
ed for by his .solicitude for the Bank’s 


intere.sts. That he could only get money for 
the Bank from tlie Co-operative Bank on 
condition of clearing Iii.s own account is 
what he lias always said—see his written 
statement before charge—and we think the 
allegation is snfJiciently proved by the 
explicit .statement on solemn affirmation of 
^lulk Raj, tlien ^Lanaging Director and now 
Liquidator of tlie Co-operative Bank. He 
was quite properly anxious tliat his Bank 
should get tlie Rs. 30,000 (or its 
value”), and out of tlie various ways indicated 
above of meeting tlie wish of the Co-operative 
Bank that he sliould clear hi.s private 
account, lie was right in choosing that 
way which was calculated least to injure 
his own Bank. He chose one way, which we 
are unable to .see injured that Bank. He 
thought money was urgently wanted and lie 
liad to make a rapid election of methods. It 
is said he might have taken Maya Das’s 
paper elsewhere for discount, but it wa.s 
natural to deal with old correspondents, who 
had done the same bnsines.s with his Bank 
before. And again he had to pay oft the 
Co-operative Bank .somehow, and it is not 
easy to see that the Hindustan Bank would 
have been any better off had he cashed the 
hundis' elsewhere and then taken out of the 
cash balance in the Hindustan Bank 
Rs. 8,000 odd of his own (or as a loan 
against his cash credit aforesaid) to pay to 
the Co-operative Bank. Ready money was the 
important thing just then, and either plan 
necessarily involved the loss to the Bank of 
this Rs. 8,000 as ready moiiej% 

Those things being so, we hardly .see the 
motive for falsification of Exhibit P 2; and 
we are not at all clear that its antedating 
has been proved. The only grounds Mr. 
Broadway can indicate for the antedating 
theory are tliat on lltli August the e.xacfc 
amount of appellant’s debt of Rs. 8,000 odd 
could not be known at Multan and was not 
as a fact known; and the non-entry of the 
application in the loans applications Register. 
In connection with the first ground he refoM 
us to tiie evidence of Hari Chand, F. 

No. 7 aforesaid, where he says tliat, when 
appellant returned from Lahore, he said he 
had not the exact figures from Lahore and 
when they came the pro-note should h® 
executed. It must be borne in mind that 
the witne.ss was testifying more than a year 
after the event, and may have forgotten 
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tho exact facts, (/., the appellant’s instruc¬ 
tions may have hail reference to the entering 
up, after advice received from Lahore, of the 
whole transaction in detail. We see no 
real difficulty in believing that appellant, 
when in Lahore, ascertained what his debt 
would be on 15th August, promised to pay 
on that day and returned to ^lultan to 
arrange. As to the latter ground it is in 
evidence that local applications for loans 
were never entered in the Register, but only 
applications through out-stutior. branches. 
Grounds like these cannot be taken as 
sufficient in the face of the facts that in the 
prosecution evidence there is nothing about 
antedating,! and that P. W. No. 7 plainly 
says Exhibit P2 reached him on 11th 
August. 

Mr. Kirkpatrick has argued the mutter 
of non-charge against appellant of interest 
from 11th August to tith September 1913 
on the Rs. 8,180-4-9 kept back, but Mr. 
Broadway has not pressed this point; and we 
need only say that we can see no indication 
of dishonesty or fraud on the part of 
appellant here. The time for debiting 
interest had not come up to the date of the 
Liiiuidators taking over charge. If they 
have failed to charge interest for those 
weeks, how is this a crime of applicant’s? 

For these reasons we accept this appeal 
and acquit the appellant. Fine to be 
refunded. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Criminal Rkfurc.vce No. 21G of 1915. 

March 26, 1915. 

Present'. —Mr. Justice Tudball. 

ZORAWAR— Applicant 
xersuB 

EMPEROR— Opposite Party. 

C'l now? Ptocedurc Code {Act V oj 1898), e. 122— 
Su:rtiii—llei)ort hy Police as to fitness of sureties, 
fuhiiis ■ibilitij of. 

A Tlagistrato called fora report from the Sub- 
Intpe-jtor of Police as well as from tho Tahsildar as 
to the fitness of particular persons to act as sureties 
in a ease: tlio Tuhsildar reported in the affirmative 
ami the Sub Inspector in the negative. The Magis- 
tra^c accepting the report of tho Police Sub-Inspector 
declined to accept the sureties: 


Held, that tho rcpirt «if Iho I’ulitM) Oliieor was not 
admissible in evideuco ami lhat it was tho duty «)( 
the .Magistrate to have taken eviilcnce as fo wliat was 
the basis of that report and lie sliould have come to a 
decision thereon liiinselt'. [p. 78, col. l.J 

FACTS appear from tbo following Criminnl 
Reference made hy the Sessions Judge (d 
Agra: 

REFERRING ORDER. 

Zorawar was ordered by a Deputy Magis¬ 
trate of the Muttra District to furnisli 
.security for good behaviour under section 118 
of the Criminal Procedure Code. Two 
persons olVered tliemselves as sureties. The 
Deputy Magistrate called for a report from the 
Tehsildar as to the sufficiency of the security 
olfered, and also as to the hi ness of these 
persons to act as sureties. .The Tehsildar 
recorded the evidence of six witnesses who 
all stated that these two per.sons were men 
of position and respectability and were in 
every way lit to act as sureties and he also 
found tliat the security olfered by them was 
sufficient. The Deputy Magistrate also 
called for a report from the Sub-Inspector 
of the Police circle in which Zorawar lives. 
The Bub-Iuspector reported that one of the 
persons was a nephew of Zorawar and that 
the other appeared to be associated witli 
Zorawar in bis criminal parctices. Tlie 
Deputy Magistrate thereupon, ignoring the 
report of the Tehilsdar and accepting tho 
report of the Sub-Inspector, passed an order 
declining to accept the security offered. It 
is clear that the procedure of the Deputy 
Magistrate M'as illegal. He should not have 
come to a decision as to the fitness or 
unfitness of the per.sons to act as sureties 
merely on a one-sided report of the Sub- 
Inspector, which was not evidence. It was 
for the Magistrate himself to make enquiries 
as to their fitness. The ilagistrate appears 
to be unaware of the ruling of the Allahabad 
High Court, Emperor w.Pirthtpal Singh (1), 
wliicli was followed in the cases of Emperor 
v. Tola ( 2 ) and Emperor v. Balwant (3). 

JUDGMENT.—In.so far as the the Magis¬ 
trate’s order refusing to accept the sureties 
is concerned, that order must he set aside. 
It is so obviously based upon the report of 

(1) A. W. N. (1898) 1.54. 

(2) 2.5 A. 272; A. W. N. (1903) 36. 

(3) 27 A. 293; 1 A. L.J. 091j A. W. N. (1901) 231; 
ICr. L. J. 912. 
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the Police, which is no evidence in the 
matter. In the evidence on the record tliere 
is no reason whatsoever to be discovered wliy 
the sureties should not be accepted. If any 
information was derived from the Police 
report, it was the duty of the ^lagistrate 
to have taken evidence as to what was the 
basis of tl«at report and he should have come 
to a decision thereon himself. I, therefore, 
accept the reference. 1 set aside the order 
of the Magistrate and direct that the sureties 
offered be accepted, the necessary bond be 
taken and Zorawar released from prison. In 
regard to what the learned Sessions Judge 
has said in reference to alterations in the 
record of the case, I express no opinion, nor 
is it necessary for me to do so. 

Order set a->‘ide. 


MADRAS HIGH COURT. 

Crimi.sal Ai'peals Nos. 123 and 124 of. 191.5. 

April 19, 1915. 

Present: —Mr. Justice Oldfield and 
Mr. Ju.stice Seshagiri Aiyar. 

In re CHOITANO RANTO and otuess— 
Acoused—Appellants. 

Penal Code (.Icf XLV of 1860), ».«. 14S, 149— 
of unlaujiil nuf^mblij—one meynbei' 
jwynesitcd of ynn—Pemoint not in pomieniiion of nuij 
ijiiu, offence coinniifted by —Srre»at offenccs—Arqniftal of 
some of (hem — Sentence, t eduction of. 

Where of ihe several jjersons charged with riotijig 
nnned witlj a deadly weapon only one is proved to 
have been possessed of a gun, it is illegal to convict 
othei*s M-ho had no such dangerous weapon of an 
offence under section 149 (jf the Indian Penal Code. 

Snhiv V. Queen-EinpresH, 22 C. 276. followed. 

Where there has been an acquittal of the accused 
of some of the offences of which they were convicted, 
there must he a propoitionate reduction in the 
sentences also. 

Appeals again.st an order of the Court 
of Session of the Viztlgapatam Agency 
Division, in Case No. 33 of the Calendar 
for 1914. 

Dr. S. Swaminadhan and Mr. V. liamesam, 
for the Appellants. 

Mr. P,li. Grant, for the Government. 

JLDGMENT.—The first objection to 
the lower Court’s decision taken by Dr. 
Swaminadhan is that all the accused 
before us have been convicted of offences 


[i9l5 


punishable under section 148, Indian Penal 
Code, thougli only the 2nd accused is shown 
to liave had a gun. The convictions were 
apparently based on an application of 
.section 149. Hut Sabir v. Queen-Empress 
(1) is against that view of the law; and 
we have been sliown no reason for dissent 
from the opinion of the Calcutta High 
Court. The convictions under section 148 
of all except the 2nd accused are set 
aside. 

Next it is urged that the 21.st accused 
was really engaged in re.scuing the Head 
Constable, not in dragging or threatening 
him. That was not alleged at the trial 
and there is nothing to support it. 

Mr. Ramesam argues first that the 3rd 
accused is not shown to have taken any 
effective part in the riot and is unlikely 
to have done .so, since he went with the 
Police to the search of the 1st accused’s 
house. The evidence as to his conduct, 
which was such as to render him con- 
.'<picioas, is however clear, and we must 
confirm his conviction. We return to his 
sentence. 

The case of the 19th accused seems to 
ns doubtful. For the 2nd prosecution 
witness, tlie Head Constable, whom he is 
alleged to have attacked, did not recognise 
him at the identification parade. We giv6 
him the benefit of the doubt, which it 
entailed, and acquit him. He must he 
released. 

As regards sentence.<5, we give weight to 
the fact that the 1st accused is over 60 
and that we can find no valid reason 
for treating the 3rd accused’s ca.se as^ a 
special case and we also make a reduction 
on account of the acquittals under section 
148. In the re.sult we confirm the con¬ 
viction and .sentence on the 2nd acensed 
We reduce the 1st accused’s .sentence ta 
two years, 3rd to 10th accused’s sentence to 
nine months, 11th to 13th accused’s sentence 
to five months, IPth accused’s sentence to Ih 
months, and 21st and 22nd accused .s 

sentence to 13 months. We do nm 
interfere with the .sentence.s of fine. The 
appeals are allowed to this extent an 


dismissed in other respects. 
Appeals partly allowed', Sentences 
(') 22 C. 276. 


modified^ 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

CuiMiHAL Revision Applications Nos, 178 

AND 179 OF 1914. 

November 5, 1914. 

Present: —^Ir. Prutt, J. C., and 
Mr. Fawcett, A. J. C. 
LILADHAR UMERSI and another— 

Applicants 

EMPEROR— Respondent. 

Uombiy Prevenlion of Gainbliiig .Ic^ {Bom. Act IV of 
1S87>), G, 7, 10— Evidence Act (/ «/ 1872), s. 12.") 
— Criminal Procedtire Code (.-IfM* 0 /1898^, s. 342 — 
Complaint on which ^iccial warrant issned—Riyht of 
accused to have it produced at trial— Extent of 
privileged nature if such complaint—Power of 
Magistrate to examine as witnesses iiersons 
challaned by Police as accused persons under 
Cambling Act —Special procedure—General procedure. 

A Magistrate has power to examine as w^tne^ses 
persons arrested ami brouglit before him umler 
section C {b). The whole procedure of the Gambling 
Act being a special procedure overrides the general 
law of jirocedure enacted in section 342, Criminal 
Procedure Code, and whenever it is inconsistent 
with it. [p, 80, col. 2.] 

Emperor v. Kaitan Duming Fernad, 31 B. 438 at 
p. 44o; 9 Bom. L. U. 695; 6 Cr. L. .1. GO; followed. 

Per Pratt, J. C. {Fawcett, A. J. C. dissenting). A 
complaint under section G of the Bombay Pre¬ 
vention of Gambling Act stands on the same 
footing as a first information of a cognizable 
offence ix'corded umler section 154, Criminal 
Procedure Code, or comjilniut of u non-cognizabh! 
offence umler section 200, Criminal Procedure 
Code, ami although it is not a necessary jinrt of 
the evidence for tlie prosecution, yet it is evidence 
and tlie accused havi* a right to call for it, ami if 
the warrants aro challenged, their production would 
bo necessary, [p. 80, col. 1.] ! 

Section 125 of the Indian Evidence Act rests 
upon public policy and it protects the name of a spv 
or secret informant, not the nature of the itiformatiim 
and it has no application whatever to an informant 
who la^’s u sworn intormation and thcrehv initiates 
criminal proceedings, [p. 80, col. 1.] 

Per Fawcett, A. J. C. —I’ho Bombay Act 
reipiiros the complaint to be on oath merely 
as an additional guarantee of the trutli 
of the complaint. It is not intended to iinjily 
that the complaint is a document on whicli 
proceedings against any persons that may be 
arrested under the warrant aro bused. Those 
proceedings are based on the fact of the arrest of 
the accused ami their production before the Magis¬ 
trate and not on the complaint which is merely 
the basis of the warrant wbicli leads to their aiTcst. 
[p. 84, cols. 1 & 2.] 

Tho rule stated in section 12.5, Evidence Act, 
is clearly applicable and appropriate in rcgai'il to 
gambling cases and, therefore, a Magistrate is per- 


focrly right in refusing to order the produefiim of I he 
complaint under section G of the Uumbav Act (IV of 
1887). [p. 82, col. 1.] 

Mr. Wadhoomal Oodharam, for tlio Appli¬ 
cants. 

Mr. E. Raymond (Public Prosecutor for 
Siml), for the Crown. 

JUDCJMENT. 

PiiATT, J. C.—T. liese are application.s in 
revision made by two convicts, who were 
accused No. 12 and accused No. IG before 
the Magistrate. Accu.'^ed No. 12, Liladhar, 
ha.s been convicted under .section 4 of tlie 
Bombay Gambling Act and sentenced to 
rigorousimprisonmentforono month. Accused 
No. IG lias been convicted under section 5 
and sentenced to rigorous imprisonment for 
three months. 

« 

Ihetw'o points rai.sed in the applications 
are (1) that tlie Magistrate did not bring on 
to the record the complaint on which tlio 
special w'arrant was issued as he considered 
it to be a privileged document, and that 
the accused were, therefore, unalde to show 
that the house referred to in the complaint 
was not that described in tlie warrant, and 
that, therefore, the presumption under 
.section 7 of the Gambling Act did not arise, 
and ( 2 ) that the Alagistmte had no power 
to examine as w’itnesses two per.sons, Abdul 
Satar and, Rama who had been arrested by 
tlie Police in tlie bouse and w’ere in the 
po.sition of accused persons. 

Now' the offences made punishable under 
the Bombay Gambling Act, 1887, seem to 
me to occupy a position intermediate between 
the offences cla.ssed a.s cognizable and non- 
cognizable by the Code of Criminal Pro¬ 
cedure. These are non-cogiiizable offences 
because it w’ould not be safe to entrust 
the Police with authority to enter and 
search private houses on .suspicion of 
gaming or on an information for the truth 
of which tliere is no guarantee. On the 
other hand, they are not on the same footing 
as non-cognizable offences for it w’ould be 
impossible in a complaint before a Magistrate 
to apply for proce.ss against any particular 
person, for that person would have finislied 
his gaming and liave left the premises 
long before the process could be sei'ved. 
The Act. therefore, lays down a special 
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procetlure. The informant has to make a 
complaint on oath as a ^'uarantee of the 
truth of his inf'.rniution. Tiie complaint is 
directed against tlio house, room or place 
and is made before , Magistrate of the first 
Class or a specially empowered Police Ofiicoi* 
of rank. A special warrant tlien issues and 
the offenders are searched through the house, 
room or place that is searched. 

The prosecution begins with the complaint 
on oath referred to in section 0. That com¬ 
plaint stands on the same footing as a first 
information of a cognizable offence recorded 
under section lo4, Criminal Procedure Code, 
or complaint of a non-cognizablo offence 
under section 200, Crimioal Procedure Code. 
If in these two cases the first information 
and complaint are used as evidence, I do not 
see any reason for excluding the complaint 
made under section 0 of the Gambling Act. 
Section 125 of the Indian Evidence Act re.'^ts 
upon public policy. It protects tlie name 
of a spy or secret informant, not the nature 
of the information. And it has no applica¬ 
tion whatever to un informant who lays a 
sworn information and thereby ijiitiates 
criminal proceedings. 

Public policy rather reciuires that the 
man who lodges an information, which is a 
complaint, should undertake responsibility 
for his action. This will in no way interfere 
with the detection of gambling cases. A 
Police spy who does not wish his name to 
he known will refrain from giving his in¬ 
formation on oath. But on that informa¬ 
tion it would he quite easy for the Police 
to verify the fact and secure a sworn com¬ 
plaint. No form of special warrant is given 
in the Gambling Act, but the form given in 
the schedule to the English Act 8 A U Viet., 
c. 109, expressly recites the name of the 
person on whose sworn iuformatiou the 
warrant was issued. 

1 still adhere to the opinion e.xpre.ssed in 
Abdulla V. Emperor (1), that the complaint 
is not a necessai’y part of the evidence for tlio 
prosecution. But it is evidence and the 
accused have a right to call for it and if the 
■warrants were challenged, its production 
would be necessary, for, unless the warrant 
bad been issued on a complaint sworn before 
the specified authorities the presumption 
under section 7 would not arise. 

(1) y lud. Coii. by5; Cr. L. J. 1*49; 5 S. L. 11. 


The Magistrate was, therefore, in my 
opinion, wrong in refusing to bring the 
complaint on the record, but I agree that this 
irregularity does not affect the case. Even 
if there were no presumption under section 
7, the convictions would stand on the evidence 
of Ahdnl Satar and Kama. They state that 
accused No. IG was paid for the use of the 
house and tliat he kept watch outside, that 
'naV was taken and that accused No. 12 was 
a sharer in the business of gambling. 

I consider that the evidence of the.se 
two witnesses is admissible. Section 10 
implies that the ^lagistrate has power to 
examine as witnesses persons arrested and 
brought before him under section 6 (5). The 
section can apply t(j no other but persons so 
arrested. Tlie whole procedure of the 
Gambling Act is a special procedure and 
overrides tlie general law of procedure 
enacted in section 342, Criminal Procedure 
Code, whenever it is inconsistent with it. 


The corresponding section of the English 
Act contains a provision even more drastic 
than section 10, for tlie Justice of the Peace is 
empowered to compel the persons arrested to 
take an oath and give evidence as to the 
unlawful gaming. 

1 would, tlierefore, confirm the convic¬ 
tions of both the applicants, accused No. Ut 
Liladliar, and accu.sed No. 13, Motilal. I 
w'ould also confirm the sentence of Liladhai, 
but a.s there is no previous conviction against 
accused No. IG, Motilal, I think the maximum 
punishment is not asked for. I would reduce 
tlie sentence in his case to rigorous imprison* 
ment for one month. 


Fawceti', a. J. C.—Tlie Magistrate in con¬ 
victing the applicant, Motilal, under section 4 
of the Bombay Prevention of Gambling Act, 
1SS7, has mainly relied on the evidence of 
Abdul Satar and Rama against him. These 
two persons were among those arre.sted an 
brought before the Magistrate in accordance 
with section 0 (6) of that Act, and it is 
contended that they w'ere accused persons 
anl their evidence was inadmissible, as tney 
had neither been tried and convicted^ 
acquitted, nor had the prosecution been wit * 
draw'n against them under section 494 of 
Criminal Procedure Code. It appears from 
the proceedings that in tlie Police report sen 

with the accused it was requested t la 

Abdul (Satar should be examined as a 
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under section 10 of the Act, ond the iJagis- 
trate recorded that both he and Kama were 
“struck oft” under that section. The point, 
then, for determination is wl.etlier the pro¬ 
visions <if that section enable the ^lagistrate 
to examine any of the persons bronglit before 
him in accordance with section d (6) of the 
Act or whether all such persons must be 
treated as accused persons, who cannot be 
examined unless they have been tried or Oie 
prosecution has been withdrawn against them. 

In my opinion the former is the co»'rect 
conclu.sion. Section 10 follows with some 
verbal changes the provisions of section 8 of 
the Gambling Act. 1845, and 9 Viet, c., 101), 
and similar provisions are contained in the 
Gaming House Act, 1854, (17 and 18 
Viet. c. 38) where, however, section 3 of the 
Act of 1845 is split into two sections 5 and 6 
(with some additional provisions). Section 5 
expressly enacts that ‘‘it shall be lawful for 
the Justices before whom any persons .shall 
be brought who have been found in any 
house, room, or place entered in pursuance of 
any authority granted under the provisions 
of the said Act, 8 & 9 Viet. c. 109, to require 
any of such per.sons to be examined on oath 
and give evidence touching any unlawful 
gaming in such house, room, nr place” etc. 
Section 6 contains the remaining provisions 
of section 3 of the Act of 1845. The pro¬ 
visions of section 5 of the Gaming Houses 
Act, 1854, may in these circumstances clearly 
be referred to as a parliamentary exposition” 
of the meaning of the first part of section 3 of 
the Act of 1845, on which the provisions of 
section 10 of the Bombay Act are based. 
Cf. Hard-Castle on Statutory Law, 3rd 
Edition, page 155. But even without tl»is 
aid to the interpretation of the earlier enact¬ 
ment, the power to examine a.s a witness any 
person found in an alleged common gaming¬ 
house is clearly implied in the words “who 
shall be examined as a witness by or before 

a Magistrate.touching such gaming.” 

The maxim ubi illiquid conceditur, conceditur 
et id sine quo res ipsa esse non palest^* applies to 
the case. In my opinion, therefore, section 
10 confers on the Magistrate power to exa¬ 
mine as witne.sses any of the persons who 
may be brought before him in accordance 
with section 6 (5), so long as it does on the 
trial of any charge against the owner, 
keeper or occupier, or o’her person having tl»e 
care or management of any common gaming- 

G 


house. In this case Abdul Satar and Rama 
were examined on sucli a cliarge against the 
applicant, and their evidence again.st him is 
(piite admissible, inspite of tlie provisioii.s of 
the Criminal Procedure Code to the contrary. 
As said in Emperorw Kaifan Dtiming Fvrnndi'Z): 

Where the Gaming Act has provided for the 
manner, or place of investigating or imiuiring 
into any oftence under it, its provisions must 
prevail and tlie Criminal Procedure Code 
mu.st give way.’ It is simply an insfance of the 
ordinary rule gpueralia specialibus turn 
derogant." The legislation contained in the 
Bombay Prevention of Gambling Act, 18S7, 
is based on analogous Engli.sh legisation; 
and .section.s 7 and 10, wliich go against the 
provisions of ordinary law, are special pro¬ 
visions enacted in order to get over the 
difticulty of obtaining evidence against 
keepers and frequenters of gaming liou.ses. 
Thus ’J5 Geo. 2, c. 36, s. 8 recites, “ And 
whereas, by rea.son of tlie many subtle and 
crafty contrivances of persons keeping bawdy 
houses, gaming-houses, or otlier disorderly 
houses, it is diflicult to prove who is the 
real owner or keeper thereof, by which means 
many notorious offenders have escaped 
punishment ; be it enacted, ” etc. Again 
the preamble of the Gaming Houses Act, 
1854, which contains tlie provisions on 
which section 10 of Bombay Act IV of 1887 
is based, recites that “the keepers of common 
gaming-houses contrive, by fortifying the 
entrances to such houses or by otlier means, 
to keep out the otbeers authorised to enter 
the .same until the in.strunients of gaming 
have been removed or destroyed, .so that no 
.sutiicient evidence can he obtained to convict 
the offenders, wlio are thereby encouraged 
to persist in the violation of the law. ” 

The evidence of Abdul Satar and Kama 
was, therefore, admissible on the charge 
against tlie applicant, Motilal ; and tiie 
objection raised is, therefore, no suflicient 
ground for interfering with the Magistrate’s 
finding, so far as it is based on that evi¬ 
dence. Their evidence taken in conjunction 
with the other circumstance.s mentioned by 
the Magistrate, which corroborate that evi¬ 
dence, supplies sufiScient legal material for his 
finding that Motilal did use the house for tho 
purpose of a common gaming-house. 


(2) 31 B. 4.3ft at p. 44o 9 Born. L. R. 695: 6 Cr. 
L.J. 60. 
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The applicf'iiit lias been convicted under 
section i and not section 5 of the Act. It 
is immaterial, therefore, whether he was 
present or not when the house was raided. 
The evidence of Abdul Satar and Hama 
that he was watching outside the house 
is, consequently, no obstacle to his convic¬ 
tion. He was in fact assisting in conducting 
the busine.ss, within the meaning of clause (c) 
of section 4. 

It is next objected that tlie Magistrate 
erred in not allowing tlie defence access 
to the complaint, on whicli tlie special 
warrant under section (> wa.s issued. The 
allegation is that, if it had been produced, 
the defence miglit have been able to show 
that the house complained against was not 
tlie one actually raided, but anotlier. On 
the other hand the Public Prosecutor asserts 
that the whole object of this request was 
to ascertain who was tlie informer. Which¬ 
ever may have been the actuating motive 
of the request, I can see no sufficient ground 
for not giving full operation to the provisions 
of section 125 of the Evidence Act, which 
is a general provision applicable as much 
to cases under tlie Gambling Act as any 
other cases. 1 can find nothing in that 
Act which either expressly or impliedly 
overrides the provisions of section 125. 1 

do not tlnnk the mere fact that under 
section 5 the complaint must be on oath 
implies that it must be disclosed, in spite 
of the provisions of section 125 of the 
Evidence Act. I am aware that it was 
ruled otherwise in Criminal Ruling No. 5 
of the Sadar Court for June 11)02 but I 
would respectfully dissent from the view 
there taken. Tliat view is based on tlie 
proposition that the complaint under sec¬ 
tion G is a formal complaint used as evi¬ 
dence against an accused person in a criminal 
proceeding, to whicli the provisions of 
■section Uo of the Evidence Act cannot apply. 
It is said to be used as evidence in this 
way because the provisions of section 7 
mvolymg a departure from the ordinary 
principle of law which imposes on the pro¬ 
secution the duty of proving all essential 
elements of an offence, are based on the 
presumplion that^ prima facie proof has 
already been furnished in a judicial, though 
cx proceeding of'the fact that the 

house 13 a commoii^ gaming-house within the 
d^ncUion, and the proper construction 


of section 7 of the Act is that the warrant 
issued is prijiia fade evidence that the 
house is a common gaming-hou.se. ” But 
tlie presumption allowed by the section is not 
based on the mere issue of the warrant or 
on the complaint and inquiry under .section 6. 

It is based on evidence that when the 
liouse was entered in pursuance of the 
warrant, cards, dice or other instruments 

of gaming were found in the house. With¬ 
out sucli evidence, however strong might 
be the grouiuhs on wliich the warrant was 
issued, the presumption in question cannot 
arise. The warrant merely enables the 
house to be unexpectedly entered, so a.s to 
olitain evidence ; it is not itself any evi¬ 
dence of the trutli of the allegation that 
the house entered is a common gaming* 
liouse. N(‘r can the complaint made under 
section 6 be in any way used as evidence 
at the trial, except perhaps to corroborate 
or discredit tlie person who actually made 
it, should he he called as a witness. I, 
tlierefore, entirely disagree witli the grounds 
on which it is said that section 125, Evidence 
Act, does not apply to such a complaint. 

Tlie rule embodied in section 125, Evi¬ 
dence Act, is one based on public policy. 

As said by Lord Chief Justice Eye in the 
leading case of v. Hardy (;J), (cited in 
laylor s Law of Evidence. 5th Edition, 

\ olume 1, page 8.30): ^Tt is perfectly right 
that all opportunities should be afforded to 
discuss the truth of tlie evidence given 
against a prisoner ; but there is a rule, 
whicli has universally obtained on account 
of its importance to the public for tlie 
detection of the crimes, that those persons, 
who are the channel by means of which 
detection is made, should not be unneces¬ 
sarily disclosed.” In Marks v. Beyftis (4), 
Lord Esher, Jl, R,, says: I do not say it 
is a rule which can never be departed from : 
if upon the trial of a prisoner the Judge ^ 
should be of opinion that the disclosure of 
the name of the informant is necessary or 
right in order to shew the prisoner’s in¬ 
nocence, then one public policy is in conflict 
with another public policy, and that whiebsays 
that an innocent man cannot bo condemned, 
when his innocence can be proved, is the. 
policy that must prevail. But except 

(3) LH St. Tr. 751. 

U) (1890) 2.5 Q. B. D. 494 at p. 498; o9 L. J. A* 

*4 / y. 
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that case, this rule oj public policy is not ti 
matter of iliscrefion : it is a rule of Inic 
and as such sliould be applied by tlie 
Judge at the trial, wlio should not treat it 
as a matter of discretion whetlier ho sliould 
tell the witness to answer or not.'’ 
Accordingly (page 500) lie held that even 
if tlie Director of Public Prosecutions had 
been willing to answer tho questions put 
to him as to the persons from whom he had 
received information and the nature of the 
infrrmation received, the Judge ought not 
to have allowed him to do so. A similar 
view was taken by Wills, J., in llenncssy v. 
11 right (5), and the learned autliors 
Messrs. Woodroffo and Ameer Ali, in their 
Law of Evidence, 5th I'ldition, page J>11, 
are of opinion that, upon these aiithoi ities 
and upon a consideration of the foundation 
of tho rule, the protection afforded hy this 
.section 125 does not depend upon a claim 
being made and that it is the duty of tlie 
Judges, apart from objection taken, to 
exclude the evidence. 1 am content to follow 
this opinion, which i.s supported by such 
good authority as well as by the second proviso 
to section 1(55, Evidence Act ; and i think 
it is a rule wliich is, at any rate, clearly 
appropriate m regard to gambling cases, 
where an informer will naturally incur 
considerable odium. If lie can be ascertained 
in all such cases by the simple expedient 
of making some excuse for the production 
of the complaint on which the warrant was 
issued, the obvious result will be that in¬ 
formers will be less ready to come forward 
and offences under the Act will be more 
difficult to detect than they are even as it is. 
A mere suggestion that the complaint 
would show that the house raided was not 
the one referred to in the complaint is not 
sufficient to justify any departure from the 
rule embodied in section 125, Evidence Act, 
and I think tlie !Magi.strate was perfectly 
right in refusing to order the production of 
the complaint. 

Even if it had been urged that there 
had been no complaint or that it was one not 
Oil oath, and so the warrant was not a 
legal one under section G of .the Act, still 
I dp not think that the complaint should, 
therefore, necessarily be put cn the record. 

(5) 21 Q. B. D. .'jOOj 57 L, J. Q. li. D. 530; 59 L. T. 
(523; 53 J. P. 52. 


In my opinion, in view of section 125, 
Evidence Act, this should bo avoided. Tho 
officer who issued the warrant could ho 
examined on this point without the informer’s 
name being di.sclosed, andthot.'onrt could, 
if necessary, inspect the complaint undei- 
.section U)2, lOvidence Act. In any ca.se I 
tliink it sliould not lie imt-on the record 
without giving an opportunity to the Police 
Officer or Magistrate before whom tlie in¬ 
formation was laid to object to its pro¬ 
duction under .section 1:^5, Evidence Act. 

In support of the view taken above, 1 
would also cite the remarks of Field, J., in 
Blake V. B''erh ((!). That was a case where 
a house was entered and .searched on in- 
formation of its being used as a common 
gaming-house under .section .‘1 of tho (iaming 

Act, 184-5, (8 & 9 Viet., c.. 109), and the 
question was wliether a separate informa¬ 
tion (apart from that on wliich the warrant 
was issued) .''houM have been laid against 
the accused. Field, J., in answering this in 
the negative says (at page 115) :—“ The 
Statute in question in this case does in fact, 
reiinire that the warrant to search the 
premises and apprehend the persons found 
therein, which is to ho granted upon an 
e.r, parte application, shall he preceded hy a 
complaint upon oath, as is almost, if not 
quite, invariably tho case whenever a Magis¬ 
trate is required upon an ex parte applica¬ 
tion to issue a warrant of apprehension. 
But in the present instance, inasmuch as 
the offence to be dealt with is one, like 
that of gaming, usually committed in secret 
and under circumstances rendering it ordi¬ 
narily didicult to .say beforehand wliat the 
precise offence is, and who are the per.sons 
who may be found committing it, tlie Statute 
.seems to me to substitute, for the ordinarily 
requisite statement in an information or 
complaint cf tlie speciKc per.son and offence, 
the general allegation of a suspicion that 
particular premises are used for the purpose 
of committing the offence, in order that 
by means of the entry and seizure of cards 
and lists, it may be discovered whetlier any 
and what offence has been ciramitted, and 
who are the persons, if any, committing 
it.” It is true that in that particular case 
the majority ■ of the Court held that the 
accu.sed’s conviction was wrong, but that was 


((i)(I87G) 45 L.J.il.C. ill; I Ex. D. 320; 3A L.T. 7G4. 
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based (t) on tlie fact that the accused was 
charged with a different offence to that 
alleged in the information on whicli the 
warrant was issued and (2) on certain sec¬ 
tions of the Betting Act of 185l(lGtfcl7 
Viet., c. lUO, the Act under which the 
accused was charired, which showed that 
proceedings by information and summons 
were contemplated. Neither of these con¬ 
siderations apply to the present case. And it 
7nay be noticed that section 10 of the Bombay 
Act ill reproducing the terms of section 
9 of the English Act of 1815 is careful 
to substitute the words ‘ on the trial of 
any ciiarge” for liie words ‘ on the trial 
of any indictment or information,’’ which 
might support the view that the information 
was the foiiiiilation of the proceedings, and 
should, therefore, be before the Court. 
Under clause (/») of section 6 of tlie 
Bombay Act, the Police OHicer authorized 
by the especial warrant under that section 
is empowered to bring before a Magistrate 
all persons whom he finds in the house 
entered and searched and on their appearance 
before tlie Magistrate tlie latter lias 
jurisdiction to try them in accordance 
with the ordinary proc*»dure for the trial 
of summons cases, witliout any regular 
complaint, Field, J., in the case of 
Blake v. Beech (G) (see at paee 116) points 
out that tlie same can be done under the 
analogous English Law; bat the case is 
stronger under the Bombay Act by reason 
of the substitution of the word ‘charge’ in 
section 10 already referred to. 

The fact that under section 6 the complaint 
has to be on oath does not, in my opinion, 
affegt the tiuostion at issue. This merely 
follows the English Law, which requires 
the information to be on oath before a 
warrant is issued; and the reason i.s that 
this was the ordinary rule in the case of 
warrants, as stated by Field, J., in the 
remarks already cited. But an exception 
i.s made in section 6 of the English Act of 
1845, under which in London a warrant 
can issue on the mere report in writing 
by a Police Superintendent that there 
are good grounds for believing, and that 
he does believe, a house to be kept as 
a common gaming.fiouse. It i.s quite 
clear that the Bombay Act requires the 
complaint to be on oath merely as an 
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additional guarantee of the truth of the 
complaint, and that it is not intended to 
imply that the complaint is a document 
on wliicli proceedings against any persona 
that may be arrested under the warrant 
are based. Tliese proceedings are based 
on the fact of their arrest and production 
before the Magistrate, and not ou the 
complaint which merely w'as the basis of 
the warrant which led to their arrest. 

Nor am I impressed by the argument 
that section 7 of tlie Act requires that the 
persons should have been found in any house, 
etc., under warrant issued under the 
provisions of the last preceding section.” 
In order to satisfy this condition of the 
circumstances which justify the presumption 
allowed by section 7, it is, in my opinion, 
quite suflicient for the warrant to be pro¬ 
duced before the Court. As I have already 
pointed out, this is not the main circumstance 
whicli justifies the presumption, and if any 
question arises as to the complaint not 
having been made on oath or the warrant 
being notin conformity with the complaint, 
the Court can .satisfy itself on the point 
without infringing tlie provisions of section 
125 of the Evidence Act. 


No doubt the form of warrant prescribed 
by the Engli.sh Act of 1845 expressly 
recites the name of the person upon whose 
sworn information the warrant is issued; 
but the Bombay Gambling Act contains no 
corresponding provision, itnd in the 
somewhat analogous case of a warrant under 
s3?tion 98 of the Criminal Procedure Code 
the form of warrant contained in No. lA 
t>f Schedule V, though it recites the fact of 
the required information being laid, omAs 
all references to the informant’s naiue. 

In Abdullah v. Empeior (1), it has been held 
that the complaint on oath is not a 
nec^issary part of the evidence for the 
prosecution. For the reasons given above, 
I would go further and say that it is 
a proper part of that evidence, and tba 
(in accordance with tlie rule adopted m 
England) its production should not a 
allowed by the Court, unless it is shown 
that this is necessary or right for ^ 
purpose of establishing the prisoners 
innocence. In this particular case ® 
maxim oninia rite esse acta 
justifies the Court in presuming that 
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wavmnt followed tlie complaint in its 
description of the house alleged to be used 
as a common gamingdiouse; and a mere 
suggestion contrd is no good ground for 
acquiring the production of the complaint. 

Even, however, if the Magistrate committed 
an error in not requiring its production, this 
would be no good reason for our interference 
in revision, unless the error occasioned a 
failure of justice (section 537, Criminal 
Procedure Code), and there is no ground 
whatever for sayi g this is the case. 

I would, therefore, confirm the conviction 
in the case of the applicant Motilal as well 
as in that of the applicant Liladhar, the 
objections to whose conviction are based on 
similar grounds. The sentence of one month’s 
rigorous imprisonment imposed on Liladhar 
is confirmed, but for the reasons given in 
the learned Judicial Commissioner’s judgment 
the sentence of three months’ rigorous 
imprisonment imposed on Motilal is reduced 
to one month. 

Conviclions uphelif\ Sentence modified. 


MADRAS HIGH COURT. 

Crtmcnal ItKvtsiON Case No. 678 of 19U. 

Criminal Revision Petition No. 572 

OF 19U. 

March 26, 1915. 

Present: —Mr. Justice ICumaraswami Sastri. 

In re B. DASAPPA—Acccseu No. 1 — 

Petitioner. 

Penal Code (Act XLV of 1860), 217, IW—Policc 

Officer retaining property found in search for theft - Pro¬ 
perty not part of stolen property—Offence ^Criminal 
Procedure Code {^Act V of 1898), s. 528 —Failure to 
report. 

A. Police constable, who retained for liiinself a piece 
of gold found in a search for stolen property but not 
proved to bo part of tho stolen property and failed 
to report his possession to his superior ottieers under 
section 523 of the Code of Criminal Procedure, is 
guilty of an offence under section 217 of tho P(MiaI 
Code. [p. 8fi, col. 1.] 

Bonianjee Cowasjee's case, 3i I. A. 55; 11 C. W. N. 
370; 5 C. L. J. 123; 9 Bom. L. R. 3; 17 M. f-. J. 67 
(P. C.); 2 M. L. T. 96; 3-1 C. 129; 5 Cr. L. J. 50, 
followed. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1893, 
praying the High Court to rev’se the 
jarlgmeni of the Joint Magistrate of 
Coondapur, in Criminal Appeal No. 53 


of 1914, preferred against that of the 
Tahsildar, second Class Magistrate of Udipi, 
in Calendar Case No. 34 of 1914. 

Mr. li. Sifarama AVo, for tlie Peti¬ 
tioner. 

Tho Vnhttc Prosecutor^ for the Oovorn* 
n:ent. 

ORDER.—The petitioner Ims been con¬ 
victed under sections 217 and 411 of tho 
Indian Penal Code. The grounds urged in 
revision are:— 

(1) tliat there is no evidence tlmt the 
property was stolon property, and 

(2) . that tlie accused did not disobey 
any direction of the law. 

Both Courts found that tlie petitioner 
wild was a Police constable, having received 
a complaint of theft, lield an investigation 
on his own responsibility (without reporting 
the fact that lie received a complaint to 
his superior ofiicers), got pu.sse.ssion of a 
piece of gold (said to bo a portion of the 
stolen property) and only delivered it to 
the Sub-ln.spector when lie was about to 
bo searched. 

There can be little doubt tliat tlie 
accused took possession of a bit of gold 
during his investigation and tho first 
question is, wliether it was part of tho 
stolen kasilali. Kittachari, P. W. No, 2, 
who was accused of the theft denies that 
the piece, M. O. No. 1 which was found 
on the petitioner was part of tlie stolen 
property. He retracts the statements in 
Exhibit n and having regard to the ruling 
of the Privy Council in liomanjee Cowasjee's 
case (1), it is difficult to see how Exhibit 
1) can be used for any purpo.se except to 
contradict the evidence of the witness. 
Tlie retracted statement, Exhibit I), cannot 
be taken to represent the truth and a 
conviction based thereon. There is nothing 
in the prosecution evidence to prove that 
the piece of gold found in the posse.ssion 
of the accused was part of the .stolon 
Ji'asitali. The second Class Magistrate speaks 
in paragraph 3 of admissions made by 
the accused, that P. VV. No. 2 had stolon 
a kantC and melted it. Defects, in the 
prosecution evidence cannot be supplied liy 
admissions by the accused during the 

(I) 34 I. A. .55; II C. W.N. 370; 5 C. A. J. I2.b 9 
Bora. L. R. 3; 17 M. L. J. 67 (F. C. : 2 M. L T 96- :u 
Q, 129; 5 Cr. L. J. .50. 
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course of the avgunient, nml in the present 
case the admissions referred to in paragraph 
8 of the Magistrate’s judgment do not go 
to show that tlie piece *M.O. I, wiiicli 
nobody identifies as part of the IxusifaU 
was stolen property. The conviction under 
section 411 cannot stand. 

As regards the conviction under section 
217, 1 am of opinion tliat the accused. 
wlio.se duty it was, under section 523 
of the Criminal Procedure Code, to see 
that the recovery of 0. 1 was reported 
to tlie ^Magistrate eitlier directly by liim- 
self or tlirougli his superior ofticers, deli¬ 
berately failed to do so. It is clear that 
he did not report the recovery of M. 0. 
1 which lie got from P. W. Nr). 8 during 
the search. The evidence in the case and 
the conduct of the petitioner show that 
hi.s object was to screen the culprit and 
appropriate the piece of gold found. 

I set aside tlie conviction under section 
411, but confirm tlie conviction under 
section 217 and reduce the .sentence to 
three months’ rigorous imprisonment. 

Cunvirtinn partly aside-, 
Senfeuen reduced. 


PUNJAD GHIKP COURT. 
Criminal Ai-pkal No. S90 cf 1914. 

April 3, 1915. 

Justice Sir Donald .lohnstone. Kr., 
and ^Ir. Justice Slmdi Lai. 

T)AUIjAT RA1— Cox vict—Ai’pellaxt 

versus 

EMPEROR—PuosEcr ior—Respondent. 

VennlCode (.Icf XLV ol 18(50), k. m — Man'iijiiuj 

Vucctor o) B(ink horroi' inij ihoio'ij in his nu n tt'imp _ 

Subsoriuenf trnnsfer of liahilitij 1o Bink, nhrthor 
oinoniits to criminal breach of trust—Atlcquncy of 
notive. 

The accvised. the Managing Director of the Hindustan 
Bank, executed in favour of the Amritsar Bank four 
hundis f.u- an aggivgjxte sum of Bs. o,000 luivable six 
months after date and after deducting the discount ho 
receu-edthe balance Rs. 4.772-11 and got it credited 
in his Hoating account with the Hindustan Bank 
t^ome months before due date the accused caused 
entries to be made in the books of the Hindustan 
Bunk by which the liability for re-payment on the 

date of maturity of the/.undis was transferred from 

himself to the Hindustan Bank; 


Held, (1) that the prosecution had failed to prove 
tliat rlio accused was guilty of the offence of criminal 
breach of irui^t; [p 87, cols. 1 A’ 2.] 

(2) that the motive for the crime was under the 
circinnstiinces of the case wholly inadc((uatc; [p. 87, 
col. 2.1 

(.1) that the evidence on the record led to the 
inference tliat the loan was contracted ob initio for 
the Hindii.stan Bunk for meeting immediate or 
prospective demands, [p. 87, col. 2; p. 88, col. 1.] 

Appeal from an order of the Magi.strate, 
fir.st Cla.ss, Multan, exercising enhanced powers 
under .section 30 of the Criminal Procedure 
Code, dated the 4tli November 1914, convict¬ 
ing the appellant. 

^lessr.s. Kirl-pafrick, Parker, Obedulla and 
Pughunath Sakai, for tlie Appellant. 

Mr. hnmduwy (A.ssistant Legal Remem- 
lirancer), for tlie Crown. 

Mr. If. .V. Bauer}!, for tlie Liquidator. 

.ir DC.MENT. The appellant, Daulat Rai, 
who wa.stlie Vanaging Director of tliellindus- 
tan Paiik, liimited. Multan, now Iieing wound 
up hy tlie Court, was prosecuted at tlie instance 
of the Liquidator of tlie Bank for committing 
criminal hreacli of trust in respect of tlio 
money of the Bank entrusted to him in his 
aforesaid capacity. The ^lagistrate found 
tlie accused guilty of tlie offence with which 
lie was charged, and sentenced him under 
section 409, Indian Penal Code, to suffer 
rigorous imprisonment for five years and to 
pay a fine of R.s. 5,000. Against this order 
of conviction the convict has preferred through 
Coun.sel an appeal to this Court, and after 
liearing Jlr. Kirkpatrick for the appellant 
and ,Mr. Broadway for the Crown, and e-xa* 
mining tlie evidence on the record and the 
law bearing on the subject, we Iiave arrived 
at tlie conclusion that the guilt of the appej* 
lant has not been established and that 
appeal must be accepted. 

Tlie main facts of the case do not admit 
of much di.spute and may be stated m ft 
few words. It appears that Daulat Rftb 
eirher in his personal capacity as alleged y 
the prosecution, or in his capacity us the 
Managing Director of the Bank, as urged / 
the defence, was in a great need of money le 
the beginning of 1913, that, on the 21th o 
January 1 he executed in favour of t e 
Amritsar Rank, Limited, four hundisi'^^ 
aggregate sum of Rs. 5,000, payable si* 
months after date, and that after deducting 
the discount, amounting to Rs. 227*"b 
received the balance, Rs. 4,772-11, on diffeven 
dates from the said Bank. It is quite c ear 
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that tliia amount Nvns credited to Daulat Uai 
in his floating account witli the Hindustan 
Dank on the following dates:— 

Ks. a. p. 

(.1) On 31st January 1913. ... 1,5:28 0 0 

(2) On 10th February 1913 ... 1,528 0 0 

(4) On 12th February 1913 ... 1,716 11 0 

The due date of the humh's was the 24th 
July 1913, but some months before that 
date Daulat llai caused on the 2nd of 

Jlay 1913 entries to be made in tlie books 
of the Hindustan Bank by which tlie above- 
mentioned sum of Rs. 4,772-11-0 was 
debited to liim in his account and Rs. 5.000 
were credited to tlie Amritsar Bank. The 
re.sult of these entries was that the liability 
for payment of Rs. 5,000 on tlie date of 
the maturity of tlie hund/s to the Amrit.sar 
Bank was transferred from Daulat Rai to the 
Hindustan Bank and that the latter in lieu 
thereof debited Rs. 4,772-11-0 to Daulat Rai 
in his account. The prosecution contend that 
this transfer of liability caused the Hindustan 
Bank a lo.ss, and Daulat Rai a gain, of 
Rs. 227-5-0, and that as this action of the 
latter was dhshonest, he, as the trustee of the 
funds of the Bank, has been guilty of the 
offence of criminal breach of trust. e may 
at once correct a mistake made by the pro¬ 
secution by pointing out that as the loan 
transaction wa.s transferred nearly tlirce 
months before the due date of the Jiundib\ 
the loss, if any, resulting to the Hindustan 
Bank amounted, not to the sum specitiedabove, 
but to that sum iinuwA* the discount for the 
period from the 2nd ilay 1913 to the 24tli 
July 1913. This loss does not exceed Rs. 120 
in all. 

The version of the defence, on the other 
hand, is that the loan was from the very 
beginning taken for the Hindustan Bank, that 
Daulat Rai executed the hiindis in his per.sonal 
capacity because the Amrit.sar Bank did not 
consider the Hindustan Bank a safe concern 
and was not, tlierefore, prepared to accept its 
pro-notes, that the money borrowed was used 
for the purposes of the latter Bank, and that 
the entries were made on the 2ud of Hay 
1913 not with the intention of carrying out 
any dishonest scheme on the pai’t of Daulat 
Rai, but to give effect in the books of the 
Bank to the real nature of the transaction. 

We have considered these rival theories 
and are of opinion that the prosecution have 


failed to .substantiate their vor.sion and that 
there is a good <lo!il to be said in favour of the 
defence theory. To .start with, wo observe 
that tlie solo reason, which the prosecution 
could a.s.sign for tho alleged di.shonest act 
on the part of Daulat Rai, was tho gain of 
Rs. 227*.)-0, or to be more correct, of nearly 
Rs. 12U. Now we regard this as a very 
improbalile explanation and we are not at all 
convinced that a man of Daulat Rai’s position 
and resourcefulness would re.sort to the com- 
mi.ssion t*f an offence of this nature simply 
with the object of ohlaiiiiug the paltry sum 
specified above. Tlie motive for tlie crime is, 
in our judgment, wliolly inadequate. 

Tlie evidence on record conclusively estab¬ 
lishes tliatont of tlie money which was bor¬ 
rowed from the Amritsar Bank, Rs. l,716-ll-0 
wore u.sed by tlio Lahore Branch of the 
Hindustan Bank and that the balance was 
remitted to Multan. Tlionglj tlie entire sum 
was credited to Daulat Rai, an oxaniination 
of his floating account with the Hindustan 
Bank shows tiiat on the 31.st of January 
1913, before the receipt of any money from 
the Amrit.sar Bank, there was a balance of 
Rs. 225-6-9 to his credit and that on the 2iid 
of Hay 1913, after cancelling tho debt and 
credit entries for Rs. 4,772-11.0, Daulat Rai 
was a debtor to the extent of Rs. 455-1-4. 
It is, therefore, clear that out of tho money 
advanced by the Amritsar Bank he utilised 
only Rs. 455-1-4 to his private purpo.ses and 
that tlie rest of the money remained all the 
time with the Hindustan Bank and after the 
2nd of Hay 1913 was at its complete di.spo.sal. 
In fact, as observed already, part of it, viz,, 
Rs. 1,716-11-0 was actually used by the 
Lahore Branch of the Bank. 

From the above, an inference may 
be drawn that the loan w'as contracted 
ah initio for tlie Hindustan Bank, and tliis 
receives further support fi’om tho evidence 
of Notan Das, 1’. W. No. 2, a clerk of the 
Amritsar Bank, who deposes to the fact that 
his Bank did not w’ant to advance money to 
the Hindnstan Bank and that Hari Cliand 
told him that money was urgently required 

for the latter Bank. So much for the 

« 

defence theory. 

The pro.'iecution assert that in January 
1913, Daulat Rai needed money for .some 
private purpose of his own and accordingly 
took the loan.from the Amritsar Bank, and 
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tlmt when later on he found that he did not 
require the money, he caused the entries to 
be made on the 2nd of May 1913 to get rid 
of his liability. It is to be observed that 
the alleged necessity, whicli compelled 
Daulat Rai to negotiate this loan, has not 
been disclosed, and even if we assume the 
existence of .some pressing need which the 
complainant has been unable to discover, we 
fail to understand why Daulat Rai should 
cash the hundis by paying the discount 
before he actually required the money and 
should thereby suffer a loss of interest. One 
could expect that he would keep the hundis 
in his possession and present them for 
payment to the Bank just when he wanted 
the cash. Instead of adopting this reason¬ 
able procedure lie, it is to be noted, received 
the entire consideration minus the discount 
and placed the money so received to his 
credit in his lloating account with the 
Hindn.stan Bank. This does not strike us 
as a businesslike method and the reasonable 
explanation appears to be that tlie money 
was borrowed for meeting immediate or 
prospective demands on the Bank. 

Our attention has also been drawn by the 
prosecution to the fact that at the end of 
the half year Daulat Rai got credit in his 
floating account for Rs. 16-8 on account of 
interest on the three items aggregating 
Rs. 4 772-11 and it is urged that this could 
not have been the case if the money had 
really belonged to the Bank from the very 
beginning. The point is not of much import¬ 
ance and tlie anssver may be easily given. 
It is probable that, in accordance with the 
usual practice, the clerk of the Bank at the 
end of the half year took the account as it 
stood, calculated the interest on the different 
items, and made a credit entry accordingly. 
It is not shown that Daulat Rai was cogni¬ 
sant of the fact or that he ever authorized 
the clerk to do so. 

These are the salient points of the case 
and after considering the proset cons we are 
unable to sustain the charge on the slender 
material placed on the record by the prose¬ 
cution. No doubt, the straightforward 
course for Daulat Rai to adopt was to credit 
the Amritsar Bank with the money as soon 
as It ^as received, but it may be that he 
honestly believed that as in the books of the 
Amritsar Bank be was himself shown 4 s a 


debtor, tlie money should, to make the 
entries con.sistent, he credited to him in the 
books of the Hindustan Bank, Be that as 
it may, the evidence on the record is insuflB- 
cient to justify a conviction under section 
409, Indian Penal Code. We accordingly 
accept the appeal, set aside the conviction 
and sentence and acquit the appellant. 

Appeal accepted. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 848 of 1914. 

Criminal Revision Petition No. 701 

OF 1914. 

March 12, 1915, 

Present: —Mr. Justice Kuraaraswami Sastri. 
In re MIR HYDER SAHEB— Accused No. 2 

—Petitioner. 

Pen'll Code (Act XLV of 1800), s». K9, 3o2—Imhc. 
inff otJtei's to teat u'itliout taking port — Abetment. 

A person who merely says “beat” but does not 
take any part himself, can only be convicted of 
abetment of an offence under section 352 of the Penal 
Code. 

Petition, uader sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of the 
Joint First Class Magistrate of Madanapahi, 
in Criminal Application No. 56 of >914, 
preferred against that of the Second Class 
Magistrate of ^Madanapalli, in Calendar Case 
No. 367 of 1914. 

Mr. E. It. Osborne, for the Petitioner. 

The Public Prosecutor, for the Government. 

ORDER—All that appears from the 
evidence i.s that 2nd accused, who was sitting 
on the pint, said **heat.” I am of opinion 
that tlie 2nd accused on the evidence can 
only be convicted of abetment of an offence 
under section 352 of the Indian Penal Code. 
The particular intention required to be 
proved before a conviction under section 353 
or 355 can be sustained has not been made 
out. I convict the accused df abetment of 
an offence under section 352 and alter the 
sentence into one of imprisonment for the 
period he has already undergone and a 
fine of Rs. 100. As the fine has been paid, 
it is not decessary to fix any imprisonment 
in default. 

Sentence reduced, 
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ALLAHABAD HIGH C0I:RT. 
CiUMiNAB Revision No. 117 or 1915. 
^Uwch 13, 1915. 

Present :—Justice Clmiuier. 
BHAJAN TKWARl— Prtitioneu 

rersKs 

E^ll^EROR—OcBOsiTt: Party. 

Civil Procohirc Code (.Icf 1' of lOOS), 70— 
Local Govcrniueut under scciion 70, rr. RO, 

31, B2— Erccuthn—Power of ArsiMant CoUcclor to order 
prosecution — Jurisdiction—Penal Code (.I**/ XL V of 
1860),182. 

An Assistant CoUoctni' lias no powers of oitber 
Civil, llovcmio or Criminal Court wliile rocoivinj? an 
applicatioji under rule 30 of the rules framed by the 
Loeal Govornmont umler sections 68 and 70 ot tho 
Code of Civil Procedure, 1008. lleuce if an olTenoe 
as detined in section 182 of tlio Penal Code is com- 
Tuitted in the course of makinp: tlie application under 
tho above rule, the Assistant Collector has tio juris¬ 
diction to order i>rosecution. [)>. HO, cuds. 1 A 2j. 

Criminal revision against an order of tlie 
Assistant Collector of Basti. 

Mr. R.K. Sorahjiy for tlie Petitioner. 

The Assistant Oovennnent Adrocate, for the 
Crown. 

JUDGMENT.—This is an application for 
revision of an order passed by an Assistant 
Collector of tlie first Class in the Basti 
District directing the prosecution of the 
applicant for an offence under section 1S2, 
Indian Penal Code. A ejuestion might arise 
as to whether this application should not 
have been presented under s<»ction 115 of 
the Code of Civil Procedure and not under 
Chapter XXX11 of the Code of Criminal Pro¬ 
cedure. But in the view 1 take of the case, 
it is unnecessary to di.scuss tlie question. 

It appears that one Bindliachal Tewari 
obtained a decree for money against Hliajan 
Tewari and otliers in tlie Court of tlie Munsif 
of Basti. In execution of that decree im¬ 
moveable property was ordered to bo sold 
and the execution of decree was transferred 
under section 68 of the Code of Civil Pro¬ 
cedure to the Collector of Basti. On Octob^*!’ 
23rd, 191-ta sale took p'ace and the property 
was knocked down to one Ramphal Misra. 
On November 3rd 1914 the iudgment-dehtor 
presented a petition under rule 30* of the 

•llule30. (I )Wh(*re immoveable properly has been sold 
ino.Kecutiouof a decree, • ny person.citlicro Miinj? sucli 
property or holding an interest therein by virtue of a 
title acquired before such sale, may apply to have the 
sale set aside on his depositing with the Collector;— 
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rules made by the Local Government und«r 
sections OS and 70 of the Code of Civil 
Procedure praying for permission to jiay the 
sum decreed and five percent, of the purchnso 
money. Next day he pre.sented a petition in 
whicli he said he lind paid in the sum re¬ 
quired hy rule 30, and he prayed that 
tlie sale might he set aside. On November 
5th lie put in a petition, .laying tliat some 
unautliorized person liad paid the money into 
tlie treasury and lie cliargcd Bansi and 
others witli having compelled him to put 
his thumb impression on a blank paper which 
was suhsequently u.sed for the petition under 
rule ^0. It is quite clear that tlie Assistant 
Collector to whom tlie.^e applications were 
presented was a public servant, and I will 


(n) for paymoni to ilm junvhasor, a suim ccjual to 
5 per c(“ut. <»f tho purchaso-uioiiov; and 

(h,' for paymoiit to tho docroo-hohlor, the amount 
spcciticd ill tho proclamutiou of sale as that for tho 
ri'covorv of wliich tho sale ^Yus ordered, less anv 
amount whieli may, since tlie date of sueli jiroelanm- 
tion of .‘■ale, have l»een received bv the di'erec-liohler. 

(2) wlieri' a ])er.'on applies under Kulc 31 to set 
aside tlie sale of his immoveable jiroperty, ho shall 
not, unless ho witlidruws his a))])licatlon, be entitled to 
make or prosecute an ajtplieation under this rule. 

(3) nothing in this rule shall relieve the judg- 
niPiit-dcbtor from anv liabiiitv lio mav be under in 
respect of costs and interest not covereil by tlic po- 
ciamatioii of .sale. 

Kule 31. \Vhere any iiinnovenblo property has boon 
sold ill exoeutioii of a decree, the deorec-holder or any 
person ‘ iititled to share in a rateable distribution of 
assets, or whose intorosts are affected by the sale, may 
apply to the Collector to set aside tho sale on tho 
giound of a material irregularity or fraud in publish- 
iiig or conducting it; 

Provided that no sale shall bo set aside on the 
ground of irr'-gularify or fraud unh'ss upon tlie facts 
pr<>ve<l the Collector is satislied that the applicant 
has suptniiied substantial injury by reason of such 
irreguliirity or fraud. 

Rule 3 j. tU Where no ajiplication is made under 
rule 30 or rule 31 or where sucli ajiplication is made 
and disallowed, tho Collector shall make an order 
confirming tho sale, and thereupon the sale shall 
become absolnto. 

12) Where such afiplicntioii is made and allowed, 
and here in tlio case of an application under Rule 30 
the d'‘poail rc<|uircd by that rule is made witliin 30 
days from tho date ot side, the Collector shall inuke 
an order setting aside tho sale: 

Provided that no order shall be made unless notice 
of this application has been given to .‘ill ])er.«uns 
affected thereby. 

(3) Xo suit to set aside an i rder made under this 
inilo “hall be brought by any jiersoii against whom 
such order i^ made. 
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assume that a charge iniglit properly he 
broiiglit against TJhajaii Tewari under sec¬ 
tion 1S2, Indian Penal Code, in respect of 
the statements made hy him in his third 
petition. On behalf of llhajan it is, Iiowever, 
contended tliat tlie Assistant Collector n-ho 
ordered his prosecution liad no power to do 
so not being a Civil, Criminal or Uevenue 
Court. The As^iistant Collector has the powers 
of a ilagistrate of the first Class ; but the 
applicati-'U was not made to him as a Magis¬ 
trate; it is clear that it was not made to 
him as a Revenue Court, and it is beyond 
question that even if the otlicer in question 
could be regarded as a Criminal or Kevenue 
Court, the alleged olfence was not commit¬ 
ted before him or brought under his notice 
in the course of any judicial proceeding of 
a Criminal or Revenue Court. The question 
is whether the Assistant Collector was. or 
had the powers of, a Civil Court in respect 
of tlie application made by Rhajan Tewari. 
The rules made by the local Government 
above referred to contain provisions autlioriz- 
ing a Collector to make over to any Assist¬ 
ant (/ollector of the first Class any of the 
powers and duties conferred by the rules 
upon the Collector witli certain exceptions. 
It seems tliat in respect of powers and 
duties delegated by the Collector to an 
Assi.stant Collector of the first cla.ss the 
latter may be a Civil Court, for section 7') 
of the Code of Civil Procedure authorizes 
the Local Government to make rules con¬ 
ferring upon a Collector or any gazetted 
subordinate of the Collector all or any of 
the powers which the Court, that is, tlie 
Civil Court, might have exercised in the 
execution of the decree, «f the execution had 
not been transferred to the Collector. Among 
the powers of a Collector which may not 
be delegated to an Assistant Collector under 
the rules are tlie power to order a sale 
under paragraph (1) (c) and certain other 
paragraphs of the third Sciiedule to tlie 
Code of Civil Procedure and the power to 
confirm a sale or .set aside a sale under 
rule 32 of the rules made by the Local 
Government. It thus appears tliat the 
Assistant Collector who has ordered the 
prosecution of the applicant liad not power 
either to sell the property as a Court or 
to confirm the sale or to set it aside. The 
application in respect of whicli the prose¬ 
cution has been ordered was presented to 


the Assistant Collector. Pos.sibly no objection 
could be taken to tliis; but the Assistant 
Collector could not deal with the application. 
He could only pass it on to the Collector 
wlio would tlien dispose of it with the 
powers of a Civil Court. It appears to me 
that so far as the application in question 
was concerned, the A.ssistant Collector had 
no powers of a Civil Court and the applica¬ 
tion was not presented to him in the 
course of a judicial proceeding. That being 
.so, I must hold that tlie A.ssistant Collector 
had no power to order tlie prosecution of 
the applicant. 1. therefore, set aside his 
order. 

Order set aside. 


MADRAS HIGH COURT, 
Criminal Revision Case No. 613 oe 1914. 
Criminal Revision Petition No. 519 

OF 1914. 

March 11, 1015. 

Present: —Mr. Justice Sesliagiri Aiyar. 

In re VAYALAPPRA KELAPPAN NAIR 

AND OTHERS—ACCI’.SED—PETITIONERS. 

Irregulorifij—Ail mission of cviAeice, irhcn irriling 
jiitlijm^iit—Charge of fhrft, assertion of right i» anstvee 
fo—Bonn fi(K*s, how negiitired. 

A Mugistratp cannot, after a trial is closed and 
while he is writing his judgment, admit in evidence a 
document without giving tlie accused an opportunity 
of raising objections to its rclevnney or admissil)ility. 
[p. Ul, col. l.J 

There cannot l)c a hona fide assertion of right in 
answer to a charge of theft when tlio accused 
know that he had no possession of (he property and 
gathered a ])r(>duce grown hy the conqilainant there* 
on. [p, 91. col. 1.1 

Pandita v. Ilahimiilla Aknndo, 27 C. oOl; 

W. X. 480, followed. 

Petition, under .sections 435 and 439 of 
the Code of Criminal Procedure, 189S, 
praying the High Court to revise the joJjf' 
nient of the Court of the Joint Magistrato 
of Tellicherry, in Criminal Application 
47 of 1911, preferred against that of the 
Court of the second Class Magistrate of 
Payyanur, in Calendar Case No. 23 of 

Dr. Stcaminadhan, for the Petitioner. 

The Acting Public Prosecutor, for the Gov* 
ernment. 

Mr. G. Maihavan Nair, for the Com¬ 
plainant. 
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ORDER.—Counsel for petitioners find the 
counter-petitioner Inive argued tliis case 
with some warmth before me. I have come 
to the conclusion that no case lias been 
made out against the 2nd and 3rd accused. 
They as.sisted the first accused in gatliering 
the pepper and there is nothing to .suirgest 
that they did not believe that the first 
accused had a right to the pepper. The 
conviction and sentence as regards these 
two accused must be set aside and the fine 
must be refunded to them. 

The case of the first accused stands on a 
dilferent footing. A good portion of the 
judgment of the second Glass Magistrate is 
taken up with the discussion of the title 
relating to the 70 cents in dispute. Ihe 
Appellate ^lagistrate fortunately has not 
followed this procedure. A Magistrate will 
not find it eas}'’ to decide the title of the 
contending claimants when the question is 
incidentally raised in a theft case .Moreover 
the documents produced in this case are 
not easily reconcilable. The second Class 
Magisfrate has also admitted a new docu¬ 
ment in evidence when he was about to 
write a judgment without giving the accused 
an opportunity of i*aising objections to its 
relevancy or admissibility. 

Notwithstanding these irregularities, be 
has given his finding on the evidence re¬ 
garding possession. The Appellate Court has 
confirmed that finding, although the Appel¬ 
late Magistrate has committed a few errors 
in the statement of the case, lhat finding, 
it is clear to ray mind, negatives bona fules 
on the part of the 1st accused in gathering 
the pepper. It has to be remembered that 
the 1st accused denied that he went upon 
the premises. This again shows that his 
claim to the pepper is not a bona fide one : 
The decision in Pandita v. Rahimulla 
Akundo (1) shows that Courts will not 
conclude in favour of the bona fide a.ssertion 
of a right when the accused knew tliat he 
had no possession of the property and 
gathered a produce grown by the com¬ 
plainant. I confirm the conviction of the 
1st accused. Dr. Swaminadhan\s arcrument 
that the assault was justifiable cannot be 
accepted, as the 1st accn.sed had no right 
to be upon the paramba. 

(1) 27 C. 50»; iC. W. N. 480. 


I think a fine of lis. lOO will meet the 
eifls of justice. I reduce the fine aecord- 
iiigly. Tlic other Us. 100 will be refuudeil 
to the 1st accu.sed. 

[Revision allowed ; Sentence minced. 


ALDAHAHAD HIGH COURT. 
Crijiinal Afpkal No. UO of 191."). 

■March 20, 1915: 

Present: —Sir Henry Richanis, Kr., Chief 
Justice, and Mr. Justice l^iggott. 

RASUL KHAX and utueus—Affei.i.ants 

I'er.va.s' 

EMPEROR—Rf.sfondext. 

JV/mi Codr (Art XU' »•. I 10, 302— 

— Ih'nttt enured Inj nAstitiH—‘Common ahjrct — Hffrurc. 

In sin uttoinpt lo ros"iu* cortiiin cntl'o from hoinj; 
driven to tlic pound ono of tlio pcrMins of tlio ucouschI 
j)!irtv ordo3'('d tin* Olliers to nse tlunr Inthiii anil Dear 
tlio other )»!irty. 'I'lie were at oiico used nith 

the result that on(‘ of the opjinnents dic'd: 

Jfrld, that the olVcnce was eommitted in further, 
ance of tlie coinnion ohjeet of tlu' jiarty and I'lu li 
one of tlio ac'cusi'd was «ruilty of an offenee umler 
section .102 of the Penal ('ode. , p, 1)2, col. 1. 

Criminal oppeal from an order of tlie 
Sessions Judge of Aligarh. 

Mr. C. Dillon (with him Mr. Muhammad 
Hamecd UUah), for the Appelliuits. 

Mr. R. Malcomson (Assi.stant Government 
Advocate), for the Ci’own. 

JUDGMENT.—Tiiis is an appeal by nine 
per.sons against convictions under .section .302 
read with section 149 of the Indian Penal 
Code and .sentences of transportation for life. 
The main facts of tlie ca-se are proved 
beyond all possible doubt. The cattle of 
the accu.sed\s party were trespassing and 
apparently doing considerable damage to the 
crop growing in a field belonging to the 
complainant.s. The complainants’ party 
drove off the cattle and were bringing them 
to the pound. Some twelve or thirteen 
persons rushed down armed with lathis to 
rescue the cattle. Ranne Khan, appellant, 
at once gave the command to re.scue the 
cattle and to use their lathis. The npnel- 
lanbs’ party at once proceeded to carry 
out the order. One of tlie complainants’ 
party, a man name.l Leklia, ran away for 
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about ten paces pursued by tliree men, all 
of whom are amongst tlie appell^ints, 
namely, Rasul Kban. Hakim Ali and Asbraf. 
I'bey surrounded bim, cutting olT his 
retreat. All the witnesses agree tliat Rasul 
struf'k bim with a lathi on the top of the 
liead. The witnesses also agree that lie 
was struck by Asbraf and Hakim Ali. 
'rbere is some discrepancy as t<i wbicb of 
these two last-mentioned persons actually 
struck bim on the besni, but be was struck 
again on the bead witli a InlJn. He was 
struck with hithiti even after be fell to the 
ground. The attack was unprovoked, save 
about the cattle, and the complainants’ 
party were unarmed. The medical evidence 
shows that bekba received two fractures of 
the skull,—on the right and left temple. He 
also bad a contusion over the left side of the 
chest and over the left eye. Death resulted 
almost immediately. Another of the 
complainants' party, naiimd C’buta, received 
injuries, wbicb caused compound fractures of 
both bones of t'm right arm and a simple 
fracture of tlie left arm. Another man, 
Puran, sulTered compound fracture of the 
right ulna. 

We have tir.st to consider wluit was tlie 
offence wbicb caused the death of Lekha. 
Tliese blows on the bead with Ad/iA were 
undoubtedly sufticient in the ordinary course 
of nature to cause death. They were 
intentionally .struck and death resulted. 
The appellaids’ party seem to have acted 
with considerable ferocity and cruelty. In 
our opinion the evidpuce amply justiHes the 
finding that an cifence under section 302 was 
committed. 

We have next to consider whether or not 
this offence was committed in pursuance” of 
the common object of tlie appellants’ part}'. 
All the members of this party came down 
armed with lathis, and tli" man who seems to 
have been the most iuHueutial amongst 
them, namely, Rannc, ordered them to use 
their lathis, and the \ithis were at once used 
with the result whicli we have stated before. 
Taking the evidence as a wbolp, we think 
that it is impossible to say that the offence, 
which was in fact committed, was not 
committed in prosecution of the common 
object.” Section 149 provides “th.at where an 
offence is committed by any member of an 
unlawful as.sembly in prosecution of the 
common object of that assembly, every 


per.son. wlio at the time of the committing of 
that offence is a member of the same assembly, 
is guilty of that offence.” Some attempt 
was made to show that the killing of Lekha 
was a .separate transaction. We think that 
tliis contention cannot be sustained on the 
evidence, and that all the appellants were 
members of an unlawful a.ssemlilv at the 
time that Lekha met his deatli. On these 
tindings the appeals must nece.ssarlly be dis¬ 
missed. AVe have no power to award any 
less punishment than the punishment of 
transp rtati >n for life. We, however, think 
it right to say that in our opinion the nio.st 
guilty of tlie appellants were Rarine Khan, 
Rasul Klian, Asliraf and Hakim Ali. 
Tliere is no evidence to sliow that Ranne 
struck any blow himself, hut he was 
undoubtedly more responsible than any one 
else. It is said that he is a very old man, 
pcrliaps this was the very reason why his 
advice was followed. It is difficult to draw 
any distinction between Rasul, Ashraf and 
Hakim Ali. They w’ore all beating the 
unfortunate Lekha at tlie same time, Raanl 
beyond doubt struck him one of the blows 
on the liead which can.sed tl:e fracture to his 
skull. If it were within our power to do .so, 
we would award substantially le.ss punishment 
to the other appellants. We dismiss the 
appeals. 

dismissed. 


RLXJAB CHIEF COURT. 
CiUMrx.vr, Revision Pktitiox No. 1528 

iiF 1914. 

November 9, 1914. 

Pfosent: —Mr. Justice Shadi Lai. 
EMPEROR—pROSEcnoa 

versus 

RAIJ NATH—AcersED. 
iV/u,/ Co(h' (A.f XLV »f 1S60), 420, 107— 

Cui'rcut coin, title to—Pcnccede of cheatinij 
siifinfaction of debt—Right of creditors to retnifi 
money—Criminal Procedure Code P of 1898). 

». 517. 

Title to money wliich is current coin of the realm 
passes by mere delivery to a person who receives it 

in satisfaction of a lawful debt due to him. lP- 
col 1.] 

In re Collector of Salem, 7 M. H. C. R- ^3^5 
2 Weir 664, Empress v. Jnggessur ilochi, 3 C. 3/9; 
2 Ind. .Tnr. 7'*6. Kanshi Ram v. Sccretanjof Stale, 83 P. 
R. 1800, referred to. 


INDIAN CASES. 


93 


Vol. XXfX] 

KilPKROR r. BAIJ NATU. 

Whci-c, thcri'foro, during the Police investigation o£ 
a case under sections \20 aiui IVu of the I’enal C<><U', 
it appeared that the accused liad dclivorctl over a 
sum of Ks. 1,16*^ to his eretiitors, this inonev heing 
part of the proceeds of cheating, atul the * Police 
recovered it from the creditors: 

Held, that the creditors were entitled to the money 
and that it must be retuined to them. [p. 91, col. l.J 

Case reported by the District Magistrate, 
Hi.'jsar, with his No. 19-t9-G. of the 4th 
of August 1914. 


FACTv^.—In 1912 Duni, Jivvaii, Bankia ami 
others were challaned under sections 420 4o7, 
Indian Penal Code, for cheating in connec* 
tion with some liundin. The case lirst was 
tried by the District Magistrate, but on 
one of tlie accused accepting a pardon, tlie 
case was transferred to the District Judge. 
All were found guilty and sentenced to 
various terms of imprisonment by Sultan 
Asad Jan, District Judge and Magistrate, 
1st Class, with section 30 powers, on 31st 
of July 19 2. During the Police investiga¬ 
tion the Police found that the accused had 
delivered over some Rs. 1,1GS to his creditors, 
this money being part of llie proceeds of 
his cheating. The Police recovered it from 
the creditors and by the order of District 
Magistrate, dated tiie 21th April 1912, it 
was handed over to the complainant. The 
appeal of Jiwan and Duni was rejected 
hy the Chief Court on the 22nd of May 
1913. On the 14th of February 1911 the 
creditors applied to Vr. Anderson, Magis¬ 
trate, first Class, with section 30 powers to 
have the money recovered from the com¬ 
plainant and given over to them. On 20tli 
of March 1914 (by an error it is entered 
as 20th of April 1914) that Magi.strate 
hold tliat this could not be done and 
referred the applicants to a Civil Court. 
On 23rd of March 1914 • ounsel urged 
the point again and the Magistrate gave 
notice to the opposing parties and on the 
I5th of April 1914 the Magistrate ordered 
(thereby cancelling his order of 20th March 
1914) that the money must he returned to 
the persons from whom it was taken,” i.e., to 
the creditors of the accused. 

The petitioner was, by District Judge, 
Hissar, exercising the powers of a Magistrate 
of the first Class in the Hissar District, 
sentenced, by order dated the 15th of 
April 1914, under sections 420/467 of the 


Indian Penal Code, to return and refund 
Ks. l,l()b'-2-() to tlie persons from wliom 
they wore taken. 

Tlie procet^dings are forwarded for revision 
on the following 

(tUOL'N DS. Fuatli/, that when once 
a Court has passed an order it cannot 
suo review and cancel tliat older. 

Secoudlij, tliat tlie present ilagistrate lias 
no jurisdiction to liear tlie application, as 
the present Magistrate is not a succe.«sor of 
the Court which decided the section 420 case. 

The first ground is certainly valid and 
no rulings need be (pioted. As regards 
the 2nd ground Pliina Siugh v. PJnipress (1), 
Muhammad Ishaq v. MuquH’Ud-din (2) 
apply, ami they hold that a first 
clas.s Magistrate's Court with section 30 
powers is not a permanent ('ourt which 
could pass an oi-der under section 517 in 
a ca.se decided by its predecessor. As the 
order of l.')th of April 1914 is not a 
legal one, I recommend that it be set aside 
by the Chief Court. 1 have no doubt that 
in the Cliief Court the parties will come 
forward with some suggestion as to what 
macliinery should be used for the disposal 
of the money. 

Lala Shuvi Lai, for the Creditor.s. 

Lala linlwauf ltai\ for the Accused. 

OKDFR.—The facts of this case are 
stated in the report submitted by the 
Distl’ict Magistrate under section 43c, 
Criminal Procedure Code, and need not 
be repeated liere. It seems to me that it 
is unnecessary to determine the tiuestion 
whether !Mr. Anderson could sno moln review 
his previous order, dated the 20th Marcli 
1914, and whether he was debarred from 
passingan order under section 517, Criminal 
Procedure Code, by the fact that another 
Magistrate exercising jurisdiction under 
.section 30, Criminal Procedure Code, had 
decided the criminal case in which the 
three accused had been convicted. The case 
ultimately came up in revision before tlie 
Chief Court, and this Court was fully 
competent to pass such orders as to the 
disposal of the property as it thought fit. 

In any case the record of the proceed¬ 
ings is now before me and I can correct 


(1) 25 ?. R. 1889 Cr. 

(2) 9 Iml. Cas. 178j 7 P. E. 1913 Cr.; 207 P. h. IL 
19i3j U Cr. L. 178 Cr. 
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the mistake=; of the .subordinate Courts and 
make under section 439, Criminal Proce¬ 
dure Code, such orders as may be just 
and proper. 

It appears that during the Police inves¬ 
tigation, a sum of Us. I.IGS was recovered 
from certain creditors of the accused to 
whom the money had been paid by them 
(the accused) after the commission of the 
offence of cheating. This money was, accord¬ 
ing to the prosecution, part of the proceeds 
of cheating, and the question arises whether 
it should be returned to the credibu-s or 
not. 

Now it is a settled rule of law tliat 
title to money which is current coin of the 
realm passes by mere delivery to a per.son 
■who receives it in satisfaction of a lawful 
debt due to him, vide In re Collector of 
Salem (3) and Empress v. Jixjgessnr jU(Wii'(4). 
The same view is taken by this Court in 
Kuiishi Uam v. Secretary of State (5). As 
observed by Cave, J., in Es parte Wolver¬ 
hampton and Staffordshire Banking Company; 
In re Campbell (G): "'There are no doubt 
cases in which money cannot be recovered 
by the rightful owner from the person who 
ha.s obtained possession of it. This is one 
of the incidents attaching to a payment of 
current coin.’’ The principle of these judg¬ 
ments applies to the present case and I 
fail to see how it can be seiiously urged 
that the creditors are bound to return the 
money to the per.sons from whom their 
debtor acquired it by committing the offence 
of cheating. Money is net ear marked and 
it cannot be said that the identical coin.s 
received from the complainant were paid 
to the creditors. 

For these reasons, I have no hesitation 
in holding that the creditors are entitled 
to the money which was recovered from 
them by the Police. I accordingly direct 
that Us. 1,168 be returned to them. 

Eevisiun accepted. 

(3) 7 M. H. C. R. 233; 2 Weir G04. 

(4) 3 C. 379; 2 Ind. Jur. 786. 

(5) 83 P. R. 1890. 

(6) (1884) 14 Q. B. D. 32 at p. 36; 33 W. R. 642- 
1 Murrell 261. 


PUNJAB CHIEF COURT. 
Criminal Appeal No. 824 ok 1913. 

November 30, 1913. 

Present: —Mr. Ju.stice Clievis and 
Mr. Justice Ko.ssignol. 

GAYAN SINGH and others—Convicts— 

Appellants 

versus 

KMPKUOR— Prosecctor—Respondent. 

Penal Code f.lcA XLV of 1860», if. 307— Injliction of 
mainj incised ieonnds on head — Inference—iliirdcrons 
intcnt~B>‘neJit of danhf. 

\ cMilprit who inflicts 10 incised wounds on the 
Ik)( 1\' of a person, most of which are aimed at his 
head, must lx* credited with murderous intent. [p. 
96, col. 1.] 

Wliere several ])er.sons profess to be eye-witnesses 

stundijigat.a short distunco from the scene of tl>e eriiiie 

Imt fail to explain satisfactorily why noneofthem did 

not come to the rescue of the injured man, the pm- 

bahilitv is tliat tliev did not see the assault. In such 
• * 

a case the evidence of the complainant should be 
accepted with reservations and the hent'fit of the doubt 
should be driven to those against whom it is not 
suflicieiitly corroborated, [p. SC, col, l.J 

Appeal from an order of the Ses-sions 
Judge, Ferozepore, dated the 2nd September 
1913, convicting the appellants. 

Messrs. Xand Lnl and MeakiJis, for the 
Appellants. 

Kanwar Dalip Singh (for tlie Government 
Advocate), for the Re.spondent. 

JUDG^IENT.—The appellants, who are 
hrother.s, have been convicted of an attempt 
to murder Tek Singh, their collateral, and 
have been .sentenced, Gayana to transporta¬ 
tion for life, Jawala to tranportation for 
10 years and Shama to five year.s’ rigorous 
impri.sonment, sentence of imprisonment 
to include three months’ solitary confinement. 

The alleged motive for the assault was 
that the complainant had sown a crop, and 
the two former appellants had reaped a 
portion of it. Tliey were prosecuted by the 
complainant on a charge of theft and on the 
9th .May the Magistrate investigating the 
charge visited the disputed field and ordered 
the parties to appear before him on 10th 
ilay. He is said to have expressed an 
opinion that the complainant’s charge was 
justified. 

To turn now to the prosecution account of 
the evdnts on which this ca.se is based, 
complainant states that he slept on the night. 
of the 9th May on his threshing floor, that 
at dawn all three appellants came to biiu 
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and begged him to compromise and not 
attend tlie Court that day. Wlion complain- 
aiit remained obdurate to tlieir prayer, they 
attacked him. Gyana struck tlie first blow. 
He was armed with a gandmi, Jawahi 
with an axe, and Shama witli a gandkala. 

There is direct corroborative evidence by 
Kharak Singh and Amur Singh, who were 
sleeping within a few paces of complainant 
and by Dyal Singh, who was only 30 kariH$~- 
50 yards away. 

The questions for tlecision are, whether 
this evidence is trustworthy, what offence 
was committed and which, if any, of the three 
appellants took part in this offence. 

The learned Sessions Judge has expressed 
surprise that the injuries iiiHicted, tliough 
numerous, were so slight, but finds that ns 
most were probably aimed at the head, death 
was intended by the assailants; we share 
his surprise, but we cannot avoid the 
conclusion that the reason must be sought 
for in some false presentation of the events. 

If the story given by the prosecution is 
true, then the appellants had complainant at 
their mercy, could have indicted death with 
one good blow on the head, and to judge by 
the slight nature of the wounds inflicted, must 
have gone out of their way to inflict only 
superficial cuts. 

It is true that the fSub-Assistunt Surgeon 
found 20 injuries on the person of tlie 
complainant, but they had been stitched 
before he saw them, so that wo are at a loss 
to understand how he was in a position to 
say that some of the wounds were more 
cleanly cut than others, and were, therefore, 
caused probably by different weapons. 

The individual who first saw the wounds 
and stitched them was not called upon to 
depose as a witne.ss. 

On the forehead were two .small bruises 
which were only skin deep. The Sub-Assist¬ 
ant Surgeon stated that most of the wounds 
could be caused with the edge of an ordinary 
gatidhala* 

Now a gandhala is an implement used 
for making holes for planting bushes, etc., 
its edge is not at all sharp and is generally 
1 inch to 1 - 2 -inches in length. It is not a 
cutting instrument, would not cause a clean 
wound, and would undoubtedly break the 
underlying bone, if used with such force as 
to penetrate the flesh. 

We are convinced that none of the injuries 


found on complainunt were produced with a 
gandlialfi blade. 

As to the weapons used, there is a Jiscre- 
paiiey between the evidence and tlie lir.st 
report; the first report mentions a fnhtya 
(small hatchet) gomlhnla and lathi. The 
evidence is that Gayana used a gandasi, 
Jawala a liatchet, ami Shama a gandhala. 

The main witnesses in tlie case are Kharak 
Singh, Amar Siimdi and Dyal Singh. Tlie 
first two were within a few paces, 10 to 12 
yards, of Tek Singh, yet they say they made 
no attempt to defend Tek Singh nor to 
pursue and secure the appellants. It appears 
from the Police papers that .several other 
men were in tlie neighbcmrliood, yet no 
attempt was made to rescue Tek Singh. 

The learned Government Advocate admits 
the ditHculty of tlie sliglit nature of the 
injuries inflicted and suggests that the 
appellants wished merely to torture the 
complainant and extort a compromise from 
him and conseciuently tliey inflicted cut after 
cut in order to induce him to a conclusion 
favourable to themselves, but Counsel admits 
that if we accept his suggestion, we must 
reject the prosecution evidence except in its 
bare outline. 

The two junior brothers deny the charge 
entirely, wliilst (iayana, the senior, admits 
striking complainant with a .stick at his 
(Gayana’s) pir during the night, lie imagined 
complainants had come there to tli ieve. 
He also admitted that a shirt was taken from 
him and on it the Chemical Examiner found 
blood stains. 

The complainant states that Gayana struck 
him with the gandasiow the forehead and the 
others only aimed blows at him before ho 
fainted. 

After careful consideration of tlie evidence 
and a perusal of the ]\)lice diaries, we see 
no reason to doubt that the appellant 
Gayana or Gayan fSingh did commit this 
offence, but wc liave no confidence that 
either Jawala or Sliama were participators 
in it. No doubt Jawala at any rate was 
equally interested with Gayana in the theft 
case, but he seems to be much younger tlian 
Gayana, and Shama was not a party to that 
ca.se. 

In view of their admitted failure to come 
to the rescue of complainant, we think it 
highly probable that Aniar Singh, Kharak 
SingU and Dyal Singh did not see the assault, 
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and on the ^Yl^ole we fiml the only safe con¬ 
clusion is that Gayan Singh alone took a 
part in this affair. Tlie injuries borne by 
coniplainant entirely fail to suggest the 
employment of a heavy bruising weapon 
such as a gandhnln or even a Infhi. The 
slight nature of tlie iii'^ised wounds is pro¬ 
bably due to the fact that the complaitjant 
■WHS able to dodge them and liis assertion 
that he received them as he lay unconscious 
on liis bed is in all probability false. ^Ve 
accept his evidence, with certain reserva¬ 
tions, against Guyana only. In these circum¬ 
stances, in view of the fact that the blows 
were aimed at tlie head, Gayan Singh 
must be credited witli murderous intent 
and we refuse to alter either the conviction 
or the sentence in his case. To the otlier 
two appellants we give the benefit of a very 
substantial doubt and they are accordingly 
acquitted. 

Appeal partly accepted. 


MADRAS HIGH COURT. 

IjCTTEUs Patent Ai’I’eae No. oe lOlI. 

January 'Id, HJ15. 

Present-. Mr. Justice Ayling and 
Mr, Justice Tyabji. 

In re ADAPALA AH-iNKATA XAUASA 

IILDDY AND ANOTIIEU— Ari'RLLANTS. 

Leftci-s Pntrnt cl. lo —Cniniual trial _ 

Bevision—Appeal, if coaipcfeul. 

An order passed by n single .ludge of the Hipli 
Court in the exercise of its criminal rovisional jnri.s- 
diction is one passed in a criminal trial if the pro¬ 
ceedings wliicli gave rise to the revision were a 
criminal trial, and no appeal lies under clause 15 of 
the Letters Patent against such an order. 

In fill'matter of Homamiinj Chvtty, 2“ M. 510- 
1 Weir 787; 1 Cr. Ij. J. 10*^7, followed. 

Appeal against the judgment of his 
Lordship the Hon'ble Mr. Justice Spencer, 
dated the 2StIi of August 1914-, in Criminai 
Revision Case No. l20 of 1914, preferred 
against that of the Court of the first Cla.ss 
Deputy Alagistrate of Kavali, in Calendar 
Case No. 53 of 1913. 

PACTS.—The appellants were charged 
with the offence of robbery in forcibly 
taking away a buffalo helnnging to the 
complainant from the grazing ground, where 
it was in charge of lier servant, and in 
assaulting the complninant and using abusive 
language towards her. The fiist Class 
Deputy Magistrate of Kavali, who tried 


tlie case, lidding that the matter was gro.ssly 
exaggerated, convicted the accused, the 
Ist under .section 352, Indian Penal Code, 
and the .second under section 504, Indian 
Penal Code, and sentenced them to a tine of 
Rs. 50 each. Against this conviction and 
sentence a revision petition was tiled in the 
lligli Court. Spencer, J., wdio heard the 
revision petition, held that the convictions 
were correct, but reduced tlie fine to Rs. 20 
each. Tlie accused then preferred this appeal 
under the Letters l^atent. 

Mr Si<l»€y Smith for the Public Pro.secutor, 
for the Crown, raised a preliminary objection 
tliat no appeal h\y and relied upon In (he 
matter of Ramanamn Chetfy (1). 

Mr. V. I'. Seshachnriar, for the Appel* 
lants;—An appeal lies under tlie Letters 
Xhitent—Videlu the matter of Horace Lyall 

(2). The decision in In the matter of Uauui- 
samy Ch^^ity (1) does not apply to the facts 
of tlie case. Proceeding.s in revision are not 
criminai trials, but are in the nature of ap¬ 
peals— V'ide*S7ic/r Prosad v. Ram Chnnder 
The law certainly makes a distinction between 
original trials and proceedings by way of 
appeal and revision. Even under the 

Knglisl* Law, Courts of error are different 
from trial Courts. Purtlier the opinion 
that the order in revision is in a criminal 
trial is tliat of a single Judge. The other 
learned Judge bases his decision upon a 
different pf>int altogether. And tlie weight 
of the decision is considerably shaken hy the 
ruling in Pitthuhndi Ahdn v. Fnvahka 

Kiinhikutti (4), on wliieli it is based, being 
in effect overruled by the decision of the 
Full Reiicli in T. V. Tidjaram Row v. 
Alayapjm Chettiar (5). 

ORDER.— The proceedings before the 

Deputy Magisti-ate were indisputably a 
criminal trial and tliere is clear authority ni 
In the matter of Ramasamy i’hetty (l) 
holding that the order of Spencer, J., declin¬ 
ing to interfere with the conviction was al^o 
an order in a criminal trial. It follosvs that 
no Letters Latent appeal lies. 

The Letters Patent appeal is dismissed* 

xAppeal dismissed- 

O) 27 M. 610; 1 Weir 787; 1 Cr. L. J. 1087* 

(2) 29 C. 286: 6 C. W. N. . 54. 

(3) 23 Ind. Cas. 977; 41 C. 323. 

(4) 27 M. 340. 

(5) 8 T„d. Cas. 340 .?o M. 1; (1010) M. W. >• ovo, 

8 M. L. T. 453; l 1 il. L. J. 1. 
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ALLAHABAD HIGH COURT. 

Criminal Revision Petition No. 175 of 1914. 

Jlarcli 2:2, 1915. 

Ptesent: —Mr. Justice Cliamier and 
Mr. Justice Piggott. 

TILAK PANUEY and others—Applicants 

versus , 

EMPEROR —Respondent. 

Procedure Code (Act V of 1898;, s. 47(3 — 

time teifhimchich proceeding should be tnken—Limi. 
fafion. 

There is nothing in section 476 of the Criminal 
roccduio Code which re(inircs a Court to take 
action, if at alhimmediutoly after tlie conclusion of the 
case in which tlio offences are said to luwe been 

commuted or within any fixed time thereafter, ''p. 
98, col. 2.] 

Auu-fl/ Singh y. Emperor, 14 Ind. Cas. 7(16; 13 
Cr. L..I. .302; 34 A. 303; 9 A. L. J. 481; Giru-nr Prashad 
V Ampere, •, 1 I„d. Cas. 306; fl A. L. J. 392; 9 Cr. L. J. 
4iI9, tollowod 

^Em^ror v. Rustomji Uormusji Tarwalla, 4 lioiii. L.U. 
Lukshmida^ Lnlji, In re, 32 ». 181: 3 M. L. T. 1'6; 
oiu. L. K. 28; 7 Cr. L. .T. 3.",; Aimknnnu Ptllni v. 
1 Ind. ('as. o97; 4 M. L. T. 404; 9 Cr. h. J. 
•H; 3« M. 49; 19 M. I,. .1. 42 (F. li.l, JiuhimnduUa 
8«hd. V Emperor, 31 M. 140; 3 M. L. T. 79; 17 M. L. 
0 . o84; 7 Cr. L. J. roterrod to. 

Revision against tlie order of the Subnrdi- 

nate Judge of Basti, dated the 1st September 
1914, 

lACliS.—One bhiv Narain died leaving 
Mohra, a daughter, Mnsammat 
Abbraji, a widowed daughter-in-law, and Mu- 
simmat Daulata, tlie widowed daughter-in-law 
of one of Shiv Narain's brothers. Every one of 
thethree applied to theRevenue Courtfor muta¬ 
tion in her name. Daulata retired, 

but Musammat Mohra and Musammat 
Abbraji^ compromised and agreed that 
Abbraji s name should continue for her life and 
after that Molira’s name should be recorded, 
Latpr on Triloke Pande and others, collaterals 
0 Shiy Narain, applied to the llevenne Court 
objecting to the compromise and the order 
of the Revenue Court thereon. Abbraji 
supported the collaterals. The Revenue Court 
referred them to the Civil Court. Two suits 
one by Mohra for posses.sion and the other 
by Iriloke for possession were brought 
before the Sub-Judge, Triloke’s case being 
that Mohra was not Shiv Narain's daughter. 
Ihe Sub-Judge held that Mohra was Shiv 
Narain s daughter and took action under 
section 47G, Criminal Procedure Code, 
against the applicants for false veritications 
or pleadings and giving false evidence. 

7 


1 he applicants applied in revision to the 
High Court. 

Mr. Haniandan Lai (with him Mr. Lakshmi 
yaraijau), for the Applicants:—The Sub¬ 
ordinate Judge had no jurisdiction to take 
action long after the case was decided. He 
gave hi.s decision in the case on the I8th 
February 1914. ]fe issued notice on tlie 
21st March 1914, more than a month after 
tlie judgment, and he passed orders under 

section 476, Criminal Procedure Code, on 11th 
May 1914, three months afterwards. I 
submit his order was clearly witliout juris¬ 
diction. He ought to hav« taken action 
either immediately at the cIo.se of the pro¬ 
ceeding or so soon afterwards as to make it 
reasonably appear to be a part of that pro¬ 
ceeding. It was so held in PahimathiUa Sahib 
V. hniperor (1), Aiyakannu PiUai v. Emperor 
(2). Moreover the Judge’s order sliows that 
tliere was no deHnite evidence of the 
offences charged before him. He seems 
to have acted more on suspicion than any¬ 
thing eDe. He ouglit to have beensfatisfied by 
prinia facie evidence tliat the offence had 
been committed. Hi.s judgment show.s tliat 
he decided on probabilities. I rely on 
Mahomed Bhukku v. (^ueen-Empress (3). 

Mr. A. E. Pyves, for the Respondent, 
referred to Girwar Prashad v. Emperor (4), 
Eawal Singh v. Emperor v5) and was not 
called upon to reply. 

JUDGMENT.—This is an application for 
revision of an order of the Subordinate 
Judge of Goralhpur, under section 476 of 
the Code of Criminal Procedure, directing 
the procecution of the applicants on various 
charges in connection with pleadings 
verified, and evidence given by them, in two 
cases tried by the Subordinate Judge. It 
appears tliat one Musammat Mohra brought 
a suit to establish her right to certain pro¬ 
perty as the daughter of Shiv Narain. 
The applicants and others brought another 
suit against Musammat Mohra for pos.sessioii 
of property, on the ground th t she was 
not the daughter of Sheo Narain. The two 

(!) 31 M. I4C; 3 M. L. T. 79; 17 M. L. J. 584; 7 Cr. 
L. J. 54 

(2) 1 Ind. Cns. 597; 32 M. 49; 19 M. L. J. 42 (F B )• 

4 M. L. T. 404; 9 Cr. L. J. 41. 

(3) 23 C 532. 

(4) 1 Ind. Cas. 306; 6 A. L J. S92; 9 Cr. L J 219 

diA 3D3 ® 
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cases wore ti’ie<I to^etlior, and the kMib* 
ordinate Judge found that Musammnt Mohra 
was the daughter of Slieo Xaraiii. He 
waited for a uionth probably to see w)ie- 
tber appeals would be tiled against bis 
decision, and as soon as the inontli had ex¬ 
pired he took pntceedings ag.iinst the appli¬ 
cants under section 47(3 of tlie Li'jde of 
Criminal Procedure. On tlie part of the 
appli''ants it is contended that the Sub¬ 
ordinate Judge had no jurisdiction to take 
action against tliem a inontli or more 
after he had disposed of tl>e cases 

in which ilie offences are alleged to have 
been committed. We have been referred to 
several decisions on tlie subject. A Full 
Bench of the Madras High Court (Miller, 

J , dissenting) has lield that the power 
conferred by sectioir470, Criminal Procedure 
Code, can be exercised \ y the Court only in 
the course of the judicial proceeding or at 
its conclusion or so shortly thereafter as to 
make it really the continuation of the pro¬ 
ceedings in tlie course of wliicli the offence 
was committed or brought to notice. See 
Aiyakannn PiHai v. Kmprror (2), which 
followed a previous decision of the same 
Court in Ilahimailulla Sahib v. Emperor (1). 

The ^ladras Higli Court declined to follow 
the decision of the Bombay Higli Court in 
Lakalimidas Lalji, In re (6), in which the 
learned Judges said that they were unable 
to find anything in the language of section 
476 making it incumbent upon a Court 
acting under it to take action, if at all, with¬ 
in any particular period or at any particluar S. 
time. Ihereis also a reported decision t(K 
the effect that action should not be taken 
by a Court under section 476 before the 
. clo.se of the case in which the offence is^ 
brought to the notice of the Court. See Empe¬ 
ror V. JiUsfomji .IIormi(<fji Tanralhi (7). This 
Court in Oirwar Prasad v. Emperor 14) de¬ 
clined to follow the decision of the Madra.s 
High Court referred to above, and held 
that a .Munsif had jurisdiction to take action 
under section 476, IS months or more after 
the conclusion of the case in which the 
offences wore said to have been committed, 
and in iXatcal Singh v. Emperor (51, 

Mr. Justice Banerji upheld the order of a 


Subordinate Judge pa.ssed under section 476 
several years after the conclusion of the 
case in which the offences were said to 
have been committed. M e agree with the 
view which has liitherto been taken by this 
Court that tliere is nothing in section 476 
nliich requires a Court to take action, if at 
all, immediately after the conclusion of the 
case in which the offences are said to have 
been committed or witliin any fixed time 
thereafter. Ca.ses can easily be imagined 
wliere it would be impossible or inadvisable 
to take action immediately on the conclusion 
of the ca.se. In the present case the 
Subordinate Judge appears to us to have 
exercised a wise discretion in abstaining 
from taking actitui against the applicants 
until he knew that no appeal had been tiled 
against his deci.sion. It would have been 
usele.ss to prosecute the applicants for the 
offences which they are supposed to have 
committed, if there had been an appeal in t^he 
case and the District Judge had held that 
Musammaf ilohra was not the daughter o 
8heo Narain. AVe express no opinion on 
the merits of the case or on the advisabih y 
of thn prosecution which has been ordere • 
In our opinion tlie Subordinate Judge ha 
jiiiisdiction to direct the prosecution of the 
applicants and we have, therefore, no 
power to interfere with bis ordei’. j® 
application is dismi.ssed with co.sts, inc o 
ing fees in this Court on the higher scale. 

ApplicatioM dismissed. 

> w. % CR 8:^ \ 
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ilADRAS HIGH COURT. 
ClilMINAL BeVISION CaSE No. 710 ‘ 

CitiMix.AL Revision Petition No. 

or 1914 . 

March 26, 1915. 


Present: —Mr. Justice Kuraaraswami 


Sastn 


In re RUKMANI AMMAL and another 
Acccsei) Nos. 1 and 2—PETiTiONEns. 

Criminal Procedure Code (Act T oj ^ 

109—PfOOon by 

coei ciiip ici/V, whether a complaint — ilagi^trate . 

, T ■ 1 . _ j _—» anoin^ 


(G) 32 B. 181; 3 M. L. T. IIC; 10 Bom. L. R. 28; 7 
Cr. L. J. 35. 

4 Bom. L. B. 778 


Police inquiry —Charge sheet prcjcri'ed bejoie 

^ngisirate — Jurisdiettou. house 

Wliero Uie accused No. 1 leaviughorhusoan * 

went to the house of accused No.2 with of 

some property, aud the liushaud went to the 
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tho Deputy Magistrate at almut 9 r. m.. wheiv was also 
the hrst uccusecT, aiul ).ivsouttHj a complaint not with 
the object of gettJUH: the Ma^fi^tn^^e to take actioti Imt 
simply to coerce his wife to j^ive l,„ck the jewels: 

IWil, that there was no complaint timler section 
199 of the Criminal Procedure Code such as couhl 
entitle tho Majfistrate to iakc‘cojfnizancc of tlio ca^c 
after the death of the hushaiul [p. 100, coK 2.J 

IMiero a Majristrate hnvinj; cojfnizance of a ease 
iTfmittothe Police for impiiry and report, the 
Police have no power to prefer a char'^Q sheer before 

nether MuKiMrateand such other Magistrate has no 

jiinsdictiontotakecoj^niizauceof thecase. [p. 100, col. 

It is not open to persons after the huslmmls death 
to ^ ix'vivo procccdinjrs which were dropped 
dunuif his life-time. [p. 100. ccl. 2-1 

Petition, under sections 435 and 4’^9 of 
the Code of Criniiital Procedure, 189S, 
praj’ingf the High Court to revi.«o the 
order of the Court of tiio Sub-Divisional 
Magistrate of Vellore in Calendar Case 
No. 35 of 1914. 

Messrs. J. Tj. liosnrio and K, Kiimsimha 
Aiyar, for tlie Petitioners. 

Tuhlic Prosecutor^ for the 


Narasimhachariar^ for tlie 


The Acting 
Government. 

ifr. N. S, 

Complainant. 

ORDER.—This is an application to revise 
the order of the Sub-Divisional Magistrate 
of \ellore, on tbe grounds that he had no 
jurisdiction to try the charges against tlie 
accused and that his order dated 8th 
October 1914 is illegal. 

On the 13th February 1914, the 1st 
accused, who is the wife of the d cceased 
Seshachari, Inspector of l*olice, is alleged 
to have left her husband’s house, gone to tbe 
house of the second accused with her jewels 
and some property, .'■'eshachari went to 
the house of the Deputy Magistrate at 
about 9 r.M. and the 1st accused, bis 
wife, was there. Ho presented a complaint 
(Exhibit K) describing himself as the 
complainant and the present 1st and 2nd 
accused as the accused. The complaint runs as 
follows :—“The 2nd a^’cused enticed away the 
1st accu.sed, tho wife of the complainant. The 
2nd accused made away wdth the jewels valued 

at Rs. 2,05U and 3 silver vessels. 

The 1st accused abetted this theft. So I charge 
the 1st accused under sections 498 and 379 /IOSj 
and the 2nd under section 379, Indian Pena] 
Oode. Pray inquiry and justice.” According 


GASES. 


to the evidence of,-the Deputy Magi.strato, 
he received K.'thibit K and 'e-vplnined 
the gi.st of it and tlie consequences to the 
1st accu.sed and told lior that ho would 
take the sworn .statement of Seshachari 
and after going through that formality, iio 
would take cognisance <4 the offence ami 
issue a warrant for her arrest. This is 
what he says as to what subsequently 
happened: “The l.st accu.sed tlien .said site 
would deliver up tlie propertie.s. There 
Avas, therefore, then no caii.se for furtlier 
action in the matter. »>he Avent away 
witli the late Jlr. Sesliachari. .Seshachari 
did not afterward.^ come to me until the 
2Uth idem. He mentioned to me that 
his wite had not dcli\'ered the jewels and 
tliat she Avas staying away from Iiiui in 
a separate liouse. He expressed that all 
endeavours at reconciliation liad failed 
and he requested that I should take action 
on his complaint. I was going to take 
hi.s sworn statement, when he happcneil 
to look at iny watch,on my table and 
said it Avas Ualm KnJam ami tliat he Avonld 
come again later on and make the .sworn 
statement before me. " In cross-examina¬ 
tion be states; “l wrote on it (Exhibit E) 
‘sworn statement of T. iM. Resliacdiari.’ 

I wrote it Avith a view to examine him 
on oath. After Avriting this down, 1 
e.xplained the situation to accu.sed, and as 
she agreed to surrender *ho properties, I 
did not record the SAvorn statement. After 
tlie Avoman agreed to sin render the pro¬ 
perties, .Seshachari did not press me to 
record a sworn statement. Seshachari did not 
tell me tliat he Avould recover llio jewels 
from tho woman and that no further 
action need be taken.” 

Seshachari committed suicide tlie next 
day and bis son preferred a formal cinii- 
plaint to tho 2nd Class Magistrate charging 
the two accu.sed under the sections above 
mentioned. When he Avas examined by 
the Magistrate be stated as follows;—“My 
father pre.sented only this statement (Ex¬ 
hibit E) to Mr. Saldanha on Friday, He 
did not present tlie complaint. Subsequently 
thinking that ho may smoothly get back 
tbe properties be came away, saying that 
he Avculd present a complaint. Ho Avas 
accordingly inquiring for the clue. He Avas 
saying that’he Avould go and give the com- 
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plaint this morninj?, meanwhile he shot 
himself/’ 

On receiving the complaint of the present 
complainant the second Class Maj'istrate took 
cognisance of the otVence and issued a war¬ 
rant for the 1st accused’s arrest and appre¬ 
hension. After issuing the warrant on the 
*2'2nd, he asked the Station House Officer 
to investigate the case. hile matters 
were in this state, the Police laid a charge 
sheet before the Deputy :Magistrate under 
sections 49S and 379 of the Indian Pena! Code 
and he proceeded to inquire into tlie case. 
Objection was taken to the jurisdiction of 
the Deputy Magistrate on two grounds, 
namely, (l) that there was no complaint 
as reiiuired by section 199 of the Criminal 
Procedure Code so as to give the Court 
jurisdiction to take cogni.sance of the 
olTence under section 4-98 and (2) that the 
second Class Jlugistrate having had cogni¬ 
sance (*f the case and having referred it to 
the Police for inquiry and report, the Police 
had no power to prefer a charge sheet before 
the Deputy Magistrate and that the Deputy 
Magistrate had no jurisdiction to take cogni¬ 
sance of the offence. 

The first question is whether Exhibit E is 
a complaint satisfying the provisions of 
section 199 of the Criminal Procedure Code, 
which requires that a complaint should be 
made by the husband of the woman, or in 
his absence, by some person who had care of 
such woman on his behalf at the time when 
such offence was committed. Complaint’’ 
is defined in .•section 4 of the Criminal Pro¬ 
cedure Code as the allegation made orally 
or in writing to a Magistrate, with a view to 
his taking action under the Code, that some 
person, whether known or unknown, has 
committed an otfence and the short point is 
whether when Seshachari went to the 
Magistrate’s house at night and presented 
Exhibit E, he did so with a view to the 
Magistrate taking action under the Criminal 
Procedure Code or whether bis object was 
simply to intimidate his wife and get the 
return of the jewels without having 
recourse to criminal proceedings. On a 
careful consideration of the evidence of the 
Deputy Magistrate, I am of opinion that 
the object of Seshachari was not to get 
the Magistrate to take action, but simply 
to have recourse to him foi* coercing his 
to §ive back the jewels which she 


had taken. He and hi.s wife were in the 
house of the Deputy ilagistrate at about 
9 r M. and when the Deputy ^lagistrate 
wanted to take tlie sworn statement of 
Seshachari as required by section 209 of 
the Criminal Procedure Code, he was ex¬ 
pressly asked not to do so on the gi’ourd 
that the accused had agreed to give back 
the jewcds. The Magistrate himself says 
that he thought there was no cause for 
taking any furthe'' action in the matter. It 
is difficult to believe that, if the Magistrate 
was approached in his official capacity and 
the object of Sesltachari was to prefer a 
complaint, the Magistrate would have allowed 
the parties to compound the offence of 
theft and to leave the place quietly 
together. The evidence of Seshachari’a son, 
to which 1 have referred, also shows 
that, after the failure of negotiations with 
the accused for the return of the jewels, he 
wanted to file another formal complaint 
before the ilagistrate. Even as.'-uming that 
Exhibit E was sufficient as a complaint 
under section 190, Criminal Procedure Code, 
<if an offence under section 498 of the Indian 
Penal Code, 1 am of opinion that when the 
parties left the place together, the hushan 
agreeing to drop tlie proceedings owing to 
Ids wife having agreed to give back the 
jewels, a fresh complaint would be ncce.ssary 
and that it is not open to per.'ons after the 
husband’s death to revive the proceedings 
which admittedly had been dropped. Having 
regard to the evidence in the case and 11® 
conduct of the parlies, I am of opinion t'fl 
there was nc complaint under section i ’ 
Crindnal Procedure Code, such as wen 
entitle the ^Magistrate to take cogni.«ante 
of the case after the death of Seshne am 
1 would, therefore, quash the charge nn er 
section 4t8, Indian Penal Code. . 

Asreerards the charge of theft the secen 
Class Magistrate had cognisance of the case 
and it is difficult to see how th*' ^ 

whom the charge of theft was roferred o 
inquiry and report, can change the forum 
preferring a charge sheet before the I 
^Magistrate. The case ought to be 
transferred and till then I do not thin ' 
Deputy Magkstrate had any juri.sdiction 
try it. I think that the proper course 
to quash ail proceedings taken by the 
Magistrate and to transfer the case, m 
far as it relates to theft against toe 
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accused wliich was filed before the Snlv^rnpi.s. 
trate, to the Deputy Magistrate for dis¬ 
posal. 

VroceeiUngs qtiaaheti. 


SIND JUDICIAL COMMISSlONEirS 

COURT. 

Criminal Report No. 206 of 1914. 
December 17, 1914. 

FmenU—'Mv. Pratt, J. C., and Mr. Fawcett, 

A. J. C. 

EMPEROR— Appiclant 

versus 

DINO U'alad PIARO— Responoent. 

Criminal Procedure Code (Act To/ 189S), s. 565— 
High Courts power of, to pass order under, in appeal or 
revision, 

Wliere a trying ^Ingistrato, not espocially em¬ 
powered in this behalf, passed an oi-dcr under section 
66', Criniiiml Procedure Code, and directed a convict 
to notify his residence for a period of two years 
ami the District .Magistrate moved the High Court 
to pass such an order on revision: 

Held, that the Magistrate’s order being without 
jarisdiction must be quashed, but that as section 065, 
Criminal Procedure Code required that tlie order 
should be made by the trying Magistrate at the time 
of passing the sentence, fhe Appellate Court or the 
Court of Revision could not make an order under that 
section where the original Court was not so em¬ 
powered. 

Emperor V, Bhausingh Dhumnlsingh, 1 Ind. Cas. 404; 
8 Cr. L. J. r67: 311 B. 33; 10 Boui.'L. R. 759; Dhnram 
Das V. Emperor, 7 Ind. Cus. 412; 33 A. 48; 11 Cr. L. J. 
480; 7 A. L. J. 910, referred to. 

Report made by the District Magistrate, 

Nawab Shab, again.st the order of the Re.si- 

df'nt Magistrate, Namslmliro. 

Mr. E. liaymond, (Public Prosecutor for 

Sind), for the Crown. 

JUDGMENT.—The accused has been con¬ 
victed in this case of the theft of a horse 
and was sentenced by the Resident Magis¬ 
trate, Nau.sbahro, to 18 montlis’ rigorous 
imprisonment and was ordered under section 
565, Criminal Procedure Code, to notify his 
residence for a period of two years. 

The District Magistrate forwards the case 
under section 439 for revision and points 

out that the Magistrate was not empowered 
to make the order under section 565. The 
District Magistrate suggests that as the 
case was a proper one in which the order 
si culd have been made, we should cancel 
the Magistrate’s order and make an order 
ourselves to the same effect. 


The Magistrate’s order must be qua.slted, 
for it was made without jurisdiction. Rut 
we regret we cannot substitute an order of 
our own fur if. Section 565 reiinires that 
the order sl'ould be made b}' tlie trying 
^lagistrate at the time of passing sentence. 
The section in that respect is similar to 
section 106, Criminal Procedure Code. This 
section was amended in the Code of 1898 
by the addition of clause (R) iii order to 
empoweran Appellate Court or a High Court 
to make a similar order, ami under this clause 
tlie High Court can make an order even when 
the original Court was not empowered: Em¬ 
peror V, Jihausingh JHiumaJsijigh (1), and 
Tlliarnm Itas v. Emperor (2). Tlie omis.sion 
of similar provisions in section 565 leads to 
the inference that the Appellate Court or the 
Court of Revision cannot make an ^rdei' 
under that section wliero the original Court 
was not so empowered. 

We, therefore, make no such order and 
rjuash the order made hytlie Magistrate. 

Order quashed. 

H) I 1ml. 451; 8 Cr. b .1.267; 33 B. 33; 10 
Bom. L. R. 759. 

(2) 7 Ind. CHS. 412; 33 A. 18; U Cr L. J. 480; 7 A 
L. J. 910. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 251 of 1915. 

April 6, 1915. 

Present:— Mr. Justice Shah Din and 
Mr. Ju.stice Kossignol. 

NUR JklUHAMMAD and another—Convict.s 

—Appellants 
versus 

EMPEROR— PfiO.sECUTOf? — Respondent. 

Confession—Confession iniplicotimj co-accuscd 

retracted at trial — Ivnependenf corroboralio r 
essential. 

Wlierc one of two co-accused makes a confession 
implicating the other co-accused as well, indeponden t 
evidence sboidd bo forthcoming to corivihorato the 
confession in regard to each accused implicated, [p. 
103, col. 1.] 

W'here K and R, Imsband and wife, wore accused of 
the murder of -Vs brother and R made a confession 
before tlie Committing Magistrate implicating hc-r bus- 
band as veil, but subsequently retracted the con- 
fession: 

Ueld, that as there was no real corroboration of 
the retracted confession against N and against R 
herself there was merely the retracted confession 
corroborated solely by evidence of her absence from 
her bouse daring the night of the alleged murder, the 
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uccnsed were entitled to the benefit i>f the doubt and 
must be acf|uitted ,_p. lO-h »‘nl. 2.] 

Appeal from an order of the Sessions 

.Tudge, Jl.elum, dated the 27th Kebrnary 

1015, convicting tiie appellants. 

Dr. Mnhnmmm] TqhuK for the Appellants. 

Mr. h. Benin Pefmnn (for the (xovernment 

Advocate), for the Uespondent. 

,iri)(lMKNT.—The appellants. Xur 
Muhammad and Kahmtan. husband and wife, 
iiave been sentenced to death for the inurdei 
daring the night of 27th-2Sth Xovember 
101-t of Fa/.la, the real brother of the male 

appellant. , , 

The motive is to he found in the partition 

of the family property; the land had been 
partitioned bat Xnr Muhammad had suc¬ 
cessfully resisted Fazla’s claim to share in 
the (Jhnk or outlying farmstead, the sup- 
jmsed scene of the murder, which lies some 

200 A-nrew from the main n/iudf. 

The animo.sity engendered by Kazla s 
claim had long been smouldering, but the 
immediate cause of the offence is to be 
found in Fa/da's construction on the day 
preceding the offence of a m inger on that 
portion of the dhok occupied by appellant. 

U is proved, nay, admitted that Fazla 
.slept ill a room of tbe dhoky with the male 
appellant. 

Deceased was married, but his wife being 
of tender years had not yet joined him. 
On the last evening of his life he supped 
with his wife and parents-in-law, P. IV. 
Nos. 2, 3 and T, and then went ojf to sleep 
at the d/ic/L. Tlie next morning his body 
was found lying in a ravine 513 karnif by 
a round-about route from the dh ),V. Near 
it were found a pair of shoes and a p'lqn'. 

There is no eye witness of the offence, 
but witnesses Nos. 2, o and 4 prove tbe 
standing cause of enmity and the immediate 
provoking cause of the murder. 

Against Rihmtan there is no 

evidence except lier admission made before 
the committing Magistrate on 3rd December 
1 j 14, after the prosecution evidence had been 
recorded. 

In that statement she said that she and 
her husband bad strangled Fazla with a 
rope, that they had then carried his body 
with the shoe.s .and pagn to the ravine, and 
she explained the presence of marks of a bite 
on her wrist by saying that Fazla deceased 
had bitten her during the death struggle. 


Thirteen days after she put in a petition, 
alleging she had made the admission under 
Police torture. She was at once examined 
and the medical witness deposes unhesitat¬ 
ingly that the blisters displayed on her 
neck us well as the circular mark on her 
wrist could not have been inflicted on the 
2nd December, the date on which she alleges 
she was subjected to torture. 

It is wnrthj' of remark that Musarnmat 
Rahmtan liad not been in Police custody after 
2nil Decembe;' 1.T4. 

We have no hesitation in agreeing with 
the learned Sessions Judge that the injuries 
displayed by ^[ttsnnunnt Rahmtan on 16tli 
December 1911 were not tbe handiwork 
of the Police and the rea.son she offers tor 
her alleged false admission is clearly untrue. 

'I’he medical evidence shows that the death 
of Fa/.la was due to strangulation. 

The learned Sessions Judges holds that the 
retracted confession by Mnsammat Uahmtun 
was true and that it is corroborated as 
evidence against her husband by three mam 
circumstances. 

The first is that the body was viewed by 

the villagers from the cliff overhanging the 
ravine ami only Nur Muhammad could 
identify it from that distance, the second 
is tho production from his straw stack, by 
the appellant Nur Muhammad of a blood¬ 
stained rag ; the third, that the murder 
took place at tlio dhok where none but appel¬ 
lant and deceased lived. 

The first item does not greatly impress 

us; the depth of the ravine was only some 

30 feet and it is difficult to believe that 
from that distance Fazla's body was un¬ 
recognisable; in any case bis brother wouW 
naturally recegni.se him with greater ease 
than persons who were not relatives, .'ore 
over, a perusal of the Police diaries f oes 

not lend support to this story that the F 

was not recognisable from the top or 
ravine. To this circumstance we attacli 

little value. 

To the recovery of the blood-stained raff 
the Sessions Judge attaches little in , 

ent vilue, but tlds circumstance, 
up \^ilh the immediate identification o 

corpse from a distance of 30 feet, he 7 

of great wei.ght Now itis 
tliat this blood-stained rag was idonti a 
as the property t)f the appellants an 
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seems iinnaturnl tlmt Nnr ^lulmminail shoulil 
have risked pollut-ingr his own oloUio.s by 
taking it away and hiding it in lii.s stack. 

It should bo noted that Ins clothes were 
examined when he reached the fhauf, 
but were found to be fi*ce from blood¬ 
stains, his person also bore no marks of a 
struggle. 

Moreover, a perusal of the Police diaries 
reveals that a blood-stained rag lay near 
the body when the Police arrived. What 
became of that rag ? No further mention 
of it is to be found in the diaries and it 
was not sent up with the case. Why should 
two rags have been used to staunch the 
flow of blond from deceased’s nostrils and 
why was one only secreted by appellant Nur 
Muhammad ? 

The alleged production of the rag hy Nur 
Muhammad from the stack appear.s to he a 
very suspicious matter and cannot he 
relied on. 

The Sessions Judge’s first two corrobora¬ 
tive factors appear then to have very little 
value. 

General corroboration of the story told by 
Mmammat Rabmtan is no doubt to be found 
in the statement of Musimmaf Khan llano, 
her sister-in-law, that Musammaf Kahmtan 
was away from the liouse for the greater 
portion of the night of the murder, but 
corroboration should be in regard to each 
accused implicated. 

The third rea.son given by the learned 
Sessions Judge is that the murder certainly 
took place at the dhok where nobody hut 
deceased and Nur ^luhammad slept, and he 
arrives at this conclusion as to the .scone 
of the murder on tlie strength of the Sub- 
Inspector’s deposition that the soles of the 
corpse were smeared with cowdung, and that 
near the bed in the dhok was a patcli of wet 
cowdung on which were foot prints. 

Now the Sub-Inspector is the only witness 
of this important point and the diaries do not 
bear him out. 

We find in the diaries that only one foot of 
the corp.se was smeared with cowdung, fur¬ 
ther that no mention of a wet patch is made. 

There were some foot marks :n the ravine 
and on the floor of the dhok, but there is no 
evidence that they could be identified with 
the footprints of either appellant. 


This factor too is thus shorn of all its 
value. Now deceased is .said tohaveliadan 
intrigue with the wifo of Din Muhammad, 
and Din ^luhammad was mentioned in the 
first report ns a suspect. Din Muhammad’s 
wifo is Mumuimaf Fatma, the sister of 
}[i(ftaoim(if Ualimtan, and when the investi¬ 
gation opened it was ascertained tliat Mpluli, 
brother of MusiimintU Rahmtan, Iind left 
that morning on no intelligable errand and 
tiiough sought for could not be found by the 
Police. 

Thus it is possible that Din ^luhammad 
and Melidi were the culprit.s. 

For the appellants it is urged tliat the 
admission of Miistnnmnf Raliintan is meagre 
and unconvincing, the rope, tlie alleged 
lethal instrument, h«s not been produced 
and she may have been induced to implicate 
herself and her husband in order to screen 
her firother. 

The admission is certainly not very rich 
in details of what preceded the strangling 
and it .seems strange that the bite on the 
back of the wrist of Miiiinmmaf Rahmtan 
should have been merely a set of small 
bruises and not penetrating injuries. 

Thus against Nur ^Muhammad we have 
no real corroboration of the retracted 
confession, whilst against Rahmtan there is 
merely the retracted confession, corroborated 
solely by the evidence that she was absent 
from her bouse during the night. 

No doubt there is grave suspicion that tl>e 
appellants were piuvy to the murder, hut 
there is no reliable evidence a.s to the 
scene of the murder or of their complicity in 
the deed. 

In the circumstances, appellants must be 
given the benefit of the very real doubt that 
exists. 

The appeal is accepted and they are 
acquitted. 

Appeal accepted. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Confirmation Case No 2.S op 1914. 
Criminal Appeal No. 114 of 1914. 
December 3, 1914. 

Present: —^Ir. Pratt, J. C., and 
^tr, Fawcett, A. J. (b 
DARHOON tcalad KHUDA BUX— 

Appellant 

versus 

E>f PEROR— Respondent. 

Penal Code (ActXLVof 1860), 290, 300 (S').304— 

Murder, culpable homicide not amounting to—Iniuriesf 
njlicted not suj^cient hut likely to cause death—Offence. 

Where the injuries pi'cvecl to have been inflioted 
■were found not sufticient in the ordinary course of 
nature to cause death, but quite likely to liave 
produced death: 

Held, that the offence committed did not amount 
to murder, but only to culpable homicide not amount¬ 
ing to murder, [p 104, col. 2; p. 105, col. 1.] 

Appeal against the decision of the Sessions 
Judge, Larkana. 

Mr. Kimatrai Bhojraj^ for the Appellant. 

Mr. E. Raymond (Public Prosecutor for 
Sind), for the Crown. 

JUDGMENT. 

Pratt, J. C.—The accused has been con¬ 
victed by the Sessions Judge, Larkana, and 
sentenced to death. The accused had a 
quarrel with the deceased and is said to have 
attacked him on his way to the tillage of 
Bhnti where he was going to fetch home his 
wife. The accused suddenly emerged from 
some “Lai” bushes and gave the deceased a 
severe beating with a lathi which led to 
death 18 days later. I have no doubt on 
the evidence that the case of the prosecu¬ 
tion is proved and that the accused was 
really the assailant of the deceased. There 
was an eye-witness to the beating called 
Lutif Ali. His evidence has been impugned, 
on the ground that he took no steps to 
succour the deceased who was lying injured 
in a pool of water. But the witness is 
only an ignorant goat-herd and the apathy 
of this class of witnesses as to matters which 
do not affect them personally is well known. 
In the interval between the beating and 
his death the deceased repeatedly named 
the accused as his assailant. He told this 
to the hant i Phagnn and also to his father- 
in-law, Khananshah, and his brother-in-law, 


Dinal Shah. The deceased made a dying 
declaration before the ilagi.strate in which 
he gave a long and detailed account of the 
assault. I have no doubt as to the truth 
of the declaration. There is a faint sugges¬ 
tion that the real offender was the father- 
in-law, Khananshah. I think it quite im¬ 
possible that Khananshah, if he had been 
the real murderer, would have the courage 
to bring his victim to the Police Station, 
nor is it credible that the deceased knowing 
that he was beaten by Khananshah should 
deliberately make a false statement against 
an innocent man. 

On the other hand I do not think that 
the offence amount.s to a murder. The 
Doctor does not say that the injuries were 
sufficient in the ordinary course of nature 
to cause death. All he says is that it is 
quite likely that all the injuries would have 
produced death. Tliis is the degree of 
probabdity referred to in section 299 only 
and falls short of that defined in section 300 
(3). The Sessions Judge seems to have 
accepted the Doctor’s estimate, for he says 
that the intention of the accused was at 
any rate to cause such bodily injuries as 
he must have known to be likely to cau.se 
death. Again, applying the test referred to 

by Melvill, J., in Reg. v. Govinda (1), the 
nature of the weapon used does not lead 
to the inference that the accused’s intention 
was murder, for the injuries were inflicted 
with a .stick measuring 3 inches in circum¬ 
ference. No doubt a large number of blows 
inflicted by a light stick might indicate an 
intention to cause bodily injuries sufficient 
in the ordinary course of nature to cause 
death. But there should be clear medical 
evidence to .support such an inference and 
such evidence is in this case wanting. 

I would, therefore, alter the conviction of 
murder to one of culpable homicide not 
amounting to mu»’d<»r under .section 304, part 
3, and reduce the sentence to one of trans¬ 
portation for life. 

FAWCETf, A. J. C. —I concur in holding it 
fully proved that the deceased’s injuries, 
which led to his death, were inflicted by 
the appellant. I have felt some doubt 
whether, having regard to the number and 
nature of the injuries inflicted on the de- 

(1) 1 B.34?. 
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oeasetl, the case does not fall under the 
third clause of the delinition of murder in 
section 303, Indian Penal Code. Put the 
evidence of the Siib-A.ssistant Surgeon is 
not quite clear on the point whether the 
injuries were sufficient in the ordinary course 
of nature to cause death ; and, though I 
am inclined to think he probably meant this, 
yet the fact that he has not clearly said 
so is one which should bo taken in the 
accused’s favour, as a point of this kind in 
a murder case should not be left in any 
doubt and this Court in a case of this kind 
should lean in Favoi'em Vttae. There are 
also circumstances whicli justify the view 
that the injuries themselves may not alone 
have been sufficient to cause death. For 
instance the enlarged spleen of the deceased 
points to the probability of his sulfering 
from malaria. 

1, therefore, concur with my learned col¬ 
league in altering the conviction to one 
under section 304-, Indian Penal Code, and 
the sentence of death to one of transportation 
for life. 

('ojiviction altered. 


PUNJAB CHIEF COURT. 
CriminaTj Appeal No. 892 or 1914. 

April 8, 1915. 

Present :—Justice Sir Donald Jolin.stone, Kt. 
and Mr. Justice Shadi Lai. 
DAULAT RAI— Convict—Appellant 

versus 

EMPE ROR—Prosecutor—Respondent. 

Pnwl Code CAct X'.v of 18G0;, -WO. -U7.1— 
ilavaging Director of Bunli deceiving share-holders ns to 
the real profits—Wrongful personal gain—Falsification 
of balance sheet—Balance sheet, ichethcr a 
within the vieaning of the section—Compensation to 
share-holders^Companies Act (VI of 1882^ s. 21-1-. 

Where the accused, the Managing Director of the 
Hindustan Bank, wisliing the Bank to make a bettor 
show tlian the real facts of its working wouhl warmnt, 
in ordortomaintain theconfidouce of the sliarediolders 
and the public and so to make possible a project for 
increasing largely the Bank’s capital, on tlic 17th 
December 1012 got his son to present a pro-note for 
Rs. 3,000 to tho Bank, treated this Rs. 3,000 ns a 
pro tan/o addition to the profits for 1912 by reducing 
on paper to that extent his remuneration account for 
Rs. 4,050, which bo had actually drawn, to Rs. 1,050 
and thus deceiving the share-holders at their general 
mooting in the following March as to the real profits, 
induced them to declare a dividend of 6 per cent, 
instead of some 3 per cent, which would otherwise 
have been the most possible: 


Held, (1) that the accused was guilty under section 
499 of tho Penal Code, bocau.se being entrusted with 
tho property of tho Bank, ho dishonestly used and 
disposoil of some of that property contrary tri tho 
Bank’s .Articles of Association causing tho share. 
Kohlers to declare a diviilend larger than the profits 
warranted' [j). 107, col ,1.] 

Kini)eror v. Rish Behary Das, 35 C. 450; !2 C. \V N. 
58 : 7 Cr. L. .1. 37'*; Jyotish Chandra Mukerjee v 
Kinperor, 4 Ind. Cus. 410; 14 C. W. N. 82; 10 Cr. L. .1, 
581, Queen-Kinpress v. Moss, 16 A. 88; A. W. N. (1894) 
23, distinguished. 

(2) that both ihe Managing Diractor and the 
iMunager of the II«>ad Otlice were guilty under section 
477.A. of the Penal Code »is they had' •‘falsified” tho 
bulanee sheet of 1912 and tl>e books of the Bank bv 
showing us profits Us. 3,000 whicli wore not profits 
the falsification being iiontheless complete because 
they had first manufactured pro-notes, etc., in order 
to give to the falsified balance shoot and books an 
appearance of correctness, [p. 107, col. 2 ] 

Qiieen-Kmprcss v. Moss, 16 A. 88; A. W. N (1894) 23, 
refenvd to. 

(3) that a Bank’s balance sheet isa paper or writing 
belonging to tho Bank; and • fj). 107, col. 2.] 

(4) that the Director was guilty of “misfca.sance” 

“and breach of trust” and by inducing tlie share- 
holders to jiay a dividcjul partly out of what was 
really capital ho “niisapplied” the Coinjiany’s money 
and, ihoreforo, could Ik> compelled by the Court to 
contribute a reasonable sum by way of compensation, 
[p. 108, col. 1.] 

Appeal from an order of the Magistrate, 
first Class, exercising enbanced powers under 
section 30, Criminal Procedure Code, Multan, 
dated the 4th November 1914, convicting 
the appellant. 

Messrs. Kirkpatrick, Parker, Obedulla and 
Rughunath Sahai, for the Appellant. 

Mr. Broadawy, Assistant Legal Re¬ 
membrancer, for the Crown. 

Mr. Mohendra Kath Banerji, for the Liqui¬ 
dator. 

judgment.—T his appeal and 889 of 
1914 can conveniently be disposed of to¬ 
gether. They were argued before ns at great 
length, but we do not think any very pro¬ 
tracted diseu.ssion is here required. Our 
final opinion on both case.s Is that the 
accused are certainly guilty as charged, 
Daulat Rai under section 409, Indian Penal 
Code, and .section 477A, Indian Penal Code, 
and Hari Chand with abetment under 
each head ; but that the sentences are 
in all the circumstances unnece.s.sarily .severe. 

Daulat Rai was Managing Director of 
the Hindustan Bank, Multan, and Hari 
Chand, Manager of the Head Office there. 
The charges are very explicit as regards 
Daulat Rai. The first is that in the year 
1913 he caused to be paid as dividend to 
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sliarelioUlers (of whom he. was one himself) 
Us. .S,000 in excess of prcjfits and “tliiis clis. 
honestly misapplied money against tlie terms 
of Articles of Association and against legal 
directions prohibiting payment of dividend 
from any money otlier than profit and the 
aeconii charge is tliat, in order to prepare 
the way for tlie above misapplication of 
money, he did on or about ITtli December 
1912’', cause to be falsilied (l) the balance 
sheet for 1912 l)y causing to be shown 
Ks. I,0o0 onlj' a.s liis remuneration instead 
of Us. 4,050, and (2) the account books 
■ of the Hank by debit and credit as between 
himself and liis .son, Nainsukh, and 
the Bank of Us. 1^,000 on the hasi.s of a 
tictitious pro-note executed by Ids son. The 
way the date of tlio second charge is 
bi’ouglit in is rather misleading. Tlie grava¬ 
men of the whole charge really is that 
accu.sed, wisliing the Bank make better show 
than the real facts of its working would 
warrant, in order to maintain tlie confidence 
of tlie shareliolders and tlio public and .so 
to make po.ssihle a project for increasing 
largely the Bank's capital, on ITfrh December 
1912 got his son to present a pro-note for 
Us. 3,000 to the Bank, treated this Hs. .1,000 
as a j)i‘o fanto addition to tlie profits for 1912 
by reducing on paper to that extent his 
remuneration account from Rs. 4,050, wldcli 
he had actually drawn, to Us. 1,050, and 
thus deceiving the share-holders at their 
general meeting in tlie following ^[arch 
as to the real profits, induced them to 
declare a dividend of fi per cent, instead of 
.some 3 per cent., which would otherwise have 
been the most po.ssible. For this pro-note 
t'.iere was really no .securitj', Nainsukh being 
joint with his father and having at that 
time no independent re.sonrces wliatever. 
Later, in January, i.e., after the clo.se of 
the financial j'ear, tlie whole thing was 
re-adjusted, and matters returned to the 
statun quo ante 17th December 1912, except 
that a small amount of interest stood to he 
charged against Nainsukh on the pro-note 
and a balance sheet could be framed on a 
profit some Us. 3,000 in excess of the real 
profits. 

This is the case for the prosecution shorn 
of details. The rival theory of the defence 
is that Daulat Rai’s .salary being Rs. 6,000 
per annum, he had actually d>'awn in 1912 
Rs. 7,850, of which Rs. 3,800 was on 


account of 1911 and Rs. 4,050 on account 
of 1912 ; that by a rule of the Bank lie was 
not allowed to draw in any one year over 
Rs. 6,000 a.s remuneration, tliat before 17th 
December 1912 the Accountant, P. W. No. 
6, intimated to liim that he had overdrawn, 
hut did not state tlie exact amount, that it 
was in order to satisfy the aforesaid Bank 
rule that he, not having money ready, got 
his son to execute the pro-note for Rs. 3,0t0, 
that in 1913 ho was entitled to draw that 
Rs. 3,000 again as remuneration, which 
he did by .simply .showing the pro¬ 
note as paid up ; and that there was 
no intention to deceive or defraud or act 
dishone.stly. 

It will be .seen that tliere is no denial 
of the main facts stated by the prosecution. 
The intention to increase tlie capital of the 
Bank is admitted, as also the execution of 
the pro-note, the statement of profits in the 
balance sheet at tlie enhanced figure, the 
declaration of (5 per cent, dividend, and so 
forth. But the prosecution deny the story 
that the Accountant warned Daulat Rai of 
his excess drawing of remuneration and 
also deny the existence of the alleged rule 
limiting drawings in any one year to 
Its. 6,000. In our opinion both these 
denials are fully justified by tlie record. 
Tliere is no documentary proof of the 
warning, and it is impo.ssible to believe 
that Daulat Rai would not, if so warned, 
have taken the trouble to inquire exactly 
what the exce.ss drawing amounted to 
hut would have hastily arranged for 
an adju.stment to the unnecessnry extent 
of Rs. 3,000, the real excess being 
only Rs. 1,8.50. The rule, too, has not 
been shown to have any existence. A little 
thought shows that it is an impnssihle rule ; 
and examination of Exhibit P7, tlie accuse^ 
No. I’s ‘Remuneration account,” as compiled by 
the Liquiilator, further shows that more than 
once over Rs. 6,000 has actually been drawn 
by accu.sed Daulat Rai in a .single year—see 
1909 and 1911 (Rs. 1,475 and Rs. llSrespec- 
tively in excess). 

We must, therefore, reject the defence 
theory, and take the facts as stated by the 
prosecution as e.stablished. We also think 
that the accused’s intentions were as stated by 
the pT^osecution, and it only remains to see 
how the facts phis intentions disclose 
offences under section 409 and section 477A 
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of tlie Indian Penal Code. Some minor 
points were uriTued before us, but we i*eally 
do not see any need to discuss them, e.cj, 
whether the Liquidator, wlu) diew up 
Exhibit P7 and Exhibit PS, had authority 
from tlie Court to add tlm “Uomarks” in 
the last column of tlie statement Exliihit P S; 
that though there was no written rule* limiting 
drawings to Rs. G,000 in any one year, tl'is 
was the Accountant’s (P.\V No. 5) interpreta* 
tion of Art’cle 115 of the Articles of As.socia- 
tion—an absurd explanation; that Uaulat Hai 
might have drawn Us. 8,000 against his casli 
credit (as Managing Director) of Ks. 25,000 
and have used that money as he used tlie 
pro-note—a plan that would obviously not 
have served the purpose of inflating profits; 
that the Reserve Fund might have been 
drawn upon; that in December Daulat Rai 
could not have had any idea tlie real profits 
were going to be so low, which .seems to us 
contrary to common .sense and experience; 
that Hari Cband knew nothing of what was 
being done or of Daulat Uai’s aims and 
intentions, a rather incredible proposition 
to put forward regarding the Manager of the 
Head Office. 

We consider the accused Daulat Rai guilty 
under section 409, Indian Penal Code, because 
being entrusted with the property of the 
Rank, he dishonestly used and disposed of 
some of that property, namely, Rs. 8,000 wliich 
was not really profits, contrary to the Bank’s 
Articles of A.ssociation (see Article 60) causing 
the share-holders by deceptiontodeclare a divi- 
d<»nd larger than the profits warranted. Com¬ 
pare the above with section 405, Indian Penal 
Code, whore **criminal breach of trust’ is 
defined —"Whoever, being in any manner 

entrusted with any property.dishonestly 

uses, or disposes of, that property in violation 
of any direction of law prescribing the mode 
in which such trust is to be di.scharged, or 
of any legal contract, eA'presH or ini- 
plietJy which ho ha.s made touching the dis¬ 
charge of such trust, or wilfully suffers 
any other person so to do.” J5y Ins act he 
canoed wrongful immediate gain to himself 
and the other share-holders to the extent of 
the enhanced dividend and so acted dis¬ 
honestly.” Itis idletoargue,asMr. Kirkpati'ick 
does, that the money was theirs and 
there could be no wrongful gain in their 

“'•k! B.'—TriradmTttMrthat Gurdial, D. W. Xo. 2, 
is incorrect in saying there was one. 


taking it. T liey and Daulat Rii were not 
private persons with no duty to their cri'ditors; 
they and ho were person.s registered as a 
limited' Company and admittedly under a 
leg*il obligation to take dividends only out of 
profits and he was under a legal contract to 
observe tlie Articles. Their property in 
the Hank, apart from profits, was not theirs 
to u.se as they liked. A few rulings liave 
been ipioted to us in connection with the 
legal aspect of this case, and wo liave noted 
them in thom^irgin* (foot-note), bat each ca.so 
must depend on its own peculiar facts. 

The second head of charge, as e.vphiined 
by us earlier in this judgment, is also fully 
made out. The accused were both ofHccr.s or 
.servants of the Hank. Their action was 
wilful” and we fliink it was “ with intent to 
defraud.” The word “defraud" is not defined 
in the Code; l)ut its ordinary meaning is clear 
enough, and after all if, as wo have already 
found, the accused's action was (/iahoiKwf^ 
W6 need find no difficulty in importing info it 
also the idea of defrauding. Then the 

accused "falsified" the balance sheet of 1912 
and tlie hooks of the Hank by showing as 
profits Rs. 8,000 which wei’e not profits; and 
they falsified them nonetlieless because thev 
ha<l first manufactured pro-notes and what 
notin orderto give to the falsified balance 
sheet and books an appearance of cor- 
rectne.ss, See (}uei>n-Eni2)rci}s v. Moss (1). 
As to the kind «>f documents covered by it 
section 477A is extraordinarily wide, “book, 
paper, writing, valuable .security or document, 
which belongs to or is in the possession of 
his employer, or lias been received by liim 
for nr on behalf of his employer.” We are 
unable to agree with Mr. Oertel (for JIari 
(Jhand) that a Hank's balance sheet is not 
a paper or writing belonging to the Rank, 
or that the Rank’.s hooks are not hooks belong¬ 
ing to the Rank. 

\Ve, therefore, iipliold the convictions; hut 

considering the comparative novelty of this 
sort of thing in the Punjab and our convic¬ 
tion that the experience of the past few years 
in these new fields of activity, coupled with 

moderate sentences, will prove a sufficient 
(1) IG A. 88; A. W. X. tl8‘)i) 23. 

•A’ljipri'or V. R'tt<h HcIi.ti'ij lio C. -toO; 12 C. W. 

N GHl- 7 Cr. L. J. 378; .hjofuk dhnuiha Mukerjre v. 
Emperor, 4 Ind. Gas. HO; 11 (’. W. 82; 10 Cr. L. .1. 
£8; 30‘C. B5i7; r-'.«o/x,-40 As A. AV. 

N. (1894) 23. 
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deterrent for the future, we accept these two 
appeals and reduce the sentences in the case of 
Daulat Rai (from seven j'ears aiid Us. 15,000 
fine) to four years' rij^orous imprison¬ 
ment and a fine of Rs. 0,0CO (one 
year’s salary ), or in default IS montiis' 
rigorous imprisonment; and in the case 
of Hari Chand from two years’ rigorous 
imprisonment to one year. In both cases tlie 
imprisonment to count from date of arrest. 

An application has been raa'te to us that 
the tine, in whole or part, should he awarded 
to the Rank, now under liquidation, for tlie 
benefit of its share-holders or creditfu’s. Such 
an order could hardly be pa.ssed under 
section 545 (1), Criminal Procedure Code, 
for the “expen.ses” mentioned in sub-section 
(1) (u) appear to have been borne by 
(Tovernment, while as to clause (/>) it is 
doubtful whether the Company could have 
sued Daulat Rai for damages on tlie facts 
of this case. But however tin’s may be, we 
think that under section 214, Act VI of 18^2, 
we can award to the Company damages by 
making the fine mentioned above over to the 
Liquidator for the benefit of the Company. 
By the devices adopted by him he was guilty 
of misfeasance” and breach of trust”; by 
inducing the share-holders to pay a dividend 
partly out of what was really capita!, he 
“misapplied” the Company's nmney, and this 
Court can, therefore, compel him to contribute 
a reasonable sum by way of compensation 
5Ve, therefore, direct that the whole fine 
(Rs. 6,000)* or so much of it as is recovered, 
be paid to the Liquidator on behalf of the 
Company as compensation. 

Henfenc^s reJuc^fJ. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Transfer Apcltcatton No. 225 

OF 1914. 

January 12, 1915. 

Present-. —Mr. Pratt, J. C. 

OTANDAS DWARKADAS- Applicant 

versus 

EMPEROR—Respondent. 

Criminal Procedure Code (Ad V of 1898J, 8. 526 
els. (1) (a) 4 8 —Transfer of case—Fair and impaiiial 
inquiry—Reasonahle apprehension. 

Where an application was made by the accused 
to the trying &Iagistrate, before the commencement 
of the hearing, notifying his intention to move the 
High Court under section 526, Criminal Procedure 
Code, for transfer and praying for an adjournment 


for that purpose, but the applications was rejected 

and some condenmutorr remarks were made in a 

% 

superrtuovis order by the Magistnite against the 
accused: 

Held, that the Magistrate was bound to grant the 
adjourninont and that as these irregularities coupled 
with the condemnation of the accusotl appearo*! to 
have created a reasonable apprehension in the n ind of 
the accused that a fair and imjmrtial inquiry could not 
Ik? had. the case ought to be transferred. |^p. 9, col. I ] 

Application for transfer of a ease from 
the Court of the City Magistrate, Sliikarpnr. 

Mr. F. J. he Veitenit., for the Applicant. 

Mr. E. Raymond, (Public Prosecutor for 
Sind), for the Crown. 

JUDGMENT.—This is an application for 
transfer to any other Magistrate of a case 
pending in the Co *rt of the City Magistrate, 
Shikarpur. The application is based on 
many grounds, most of which have been 
dropped in view of the Magistrate's report. 
Two of the remaining grounds disclo.ee 
irregularities in the procedure of tlie Magis¬ 
trate. The ca.se was a simple ca.se of 
wrongful restraint and was fixed for hearing 
on the 8tli October. TIte accused moved the 
Court to grant an adjournment in order to 
enable him to apply under section 526 for 
t/ansfer. The accused say.s that he made 
this motion before the liearing began. The 
Magistrate in his report does not state 
distinctly whether this was so or not. He 
reports that the application was made after 
the commencement of tlie case. But ns the 
case had been put for preliininacy inquiry, it 
is not clear what the Magistrate considered 
was the commencement of tl»e case. A 
general and somewhat discursive order on 
various matters was recorded by the ^lagis- 
trate on the 8th after recording some 
evidence and this order appears to refer to 
the application as having been made before 
the evidence was led on the Sth. I take it, 
therefore, that the application was made 
before the commencement of the liearing. 
This being .so, the Magistrate was bound to 
make an order granting the accused .such 
an adjournment as would enable Idm to 
make his application and obtain an order 
from the High Court before being put upon 
his defence. I do not say that he was 
bound to stay proceedings the instant the 
application was made. Nor do I think that 
such is the necessary inference from tlie 
decision of Crown v. Naoo (1). There as 
here the Magistrate rejected the application 

(I) IS. L. K. 35; 9 Cr. L. J. 274. 
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without any qualitication as to a future 
aiij mrument. It was open to the Magistrate 
toorcUr that tlio necessary ailjournment 
should be given after the examination of such- 
witnesses as were in attendance. He, 

however, merely rejected the application. * 

* * * 

These irregularities, coupled with the 
condemnation of the accused contained in the 
somewhat superfluous order recorded on the 
Stli October, do appear to have created a 
reasonable apprehension in the mind of the 
accused. 

I acc(u*dingly order the transfer of the 
case to such other Magistrate as the 
District Magistrate, Sukkur, may direct 

Case transferred. 


MADRA.S HIGH COURT. 

Criminal Rkvisiox Case No. 667 of 1914. 
Criminal [Ievision Petition No. 565 

OF 1914. 

March 26, 11U5. 

Vresenfi —Mr. Justice Kiiinaraswami Sastri. 
hire S. KUPPUSAMI Al YAR— Accdsed— 

Petitioner. 

Criminal Procedure Code (.4c*f 1 of 1808), s. 435 
Charter Act, a. lo—High Court, power of, to 
yrocecdin^s of ony —Penal Code (Act 

XLV of 186 V, S'*. 1^9. 50-t. offence uu lcr, of— 

Abusing process-tierver, whether offence-Serrtee of 
summons, when complete—Frocess-sereer, right of, to 
enter any hourte with iut permission. 

A High Court has jurisdiction to interfere nt any 
stage of the proceedings if it considers that, in tho 
interests of justice, it should do so. [p. HO, col. ‘’.J 
Before an offence under section 189 of the Indian 
Penal Code cun he made out, it must be shown that 
there whs a threat of injury to a public servant for 
the purpose of inducing him to do any act or forbear 
or delay to do any act connected with the exorcise ot 

his public function, [p. 119, col. ] 

The mere fact that the accused abused the process, 
server will not constitute an offence under section 
189 of the Indian Penal Code, nor will it (•r*nstituto 
an offence under section 504 of the Indian Penal Code 
without an intention to cause a breach of the peace or 
knowledge that a breach of the peace is likely to 
result fp. Ill, col. 1.] 

Service of summons is complete when it is tendered 
to the witness and his refusal to sign tho origma 

makes no difference, [p. Ill, coh 1-j . j * 

The fai*t of a subpmna being entrusted to a 

process-server does not give him a general rig i o 
entry into any house without obtaining t le per¬ 
mission of the owner or person in charge. LP* > 

col. l.J 


Petition, under sections 435 and 439 o 
the Code of Criminal Procedure, 1898i 
praying the High Court to revise the order 
(charge) of the Court of the second Cla.ss Ma* 
gistrate of Tranquebar, dated the 29tli July 
1914, in Calendar Case No. 229 tyf 1914. 

Tlie Vnhlic Prosecutor, on behalf of the 
Government. 

Mr. T. Rnmachandra Aitjar, for Me.ssr.s. 
7i\ Sndagopachariar and 0. Rafagopala 
Iyengar, for the Petitioner. 

ORUKli.—This is an application under 
section 435 of the Code of Criminal Procedure 
and section 15 of the Charter Act, praying 
that the charge framed against the petitioner 
by the second Class Magistmte of Ti'anquebar 
may be quashed. 

The case for the accused is tiiat he 
was charged under sections 189 and 504 
of the Indian Penal Code, that the evidence 
on record is insufficient to substantiate either 
of the charges and that tlie proceedings 
were instituted out of pure malice and with 
the object of harassin > the petitioner. 

A preliminary objection has been taken 
by the Public Prosecutor as to the main¬ 
tainability of the petition and the power 
of the High Court to interfere. So far as 
the pow'er of the High Court is concerned 
the point seems to be concluded by authority. 
In Chandi PersJiad v. Abdur Rahman (1), it 
was held that the High Court had pow'er 
to interfere at any stage of a case if it 
considers that the grounds have been 
made out for interference. Their Lordships 
at page 138 observe as follows :— We feel 
bound to say that Mr. Pugh did not attempt 
to contend that the charges framed against 
Chandi Pershad could be sustained. He 
rather contined himself to urging the 
impropriety of our interference at a time 
when the case is still pending before the 
Magistrate. There can be no doubt, 
liowever, that we have the power to 
interfere at any stage of the case, and 
when it is brought to our notice that a 
person has been subjected for over two 
months to the. harassment of an illegal 
prosecution, we think it is our bounden duty 
to interfere.” In Choa Lai iJass v. Anant 
lershad Uisser (2), it was held that the 
Court had power to interfere in any case 
and at any stage and the above passage 

(I > 22 C. 131. 

(2) 26 C. 233. 
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from ChainU Persltad v. Abthir Pahman (1) 
was approved. Wliile ndmittin.? tlie general 
power of the Higlj Court, tlieir 
[jordships state that the interference slionld 
he rare and only in exceptional cases and 
tliat tlie safe practical test would he to see 
whether a bare statement of the facts of tlie 
case without any elaborate argument should 
be sufllcient to convince the Court that it is 
a tit case for interference at an intermediate 
stage. In Jngnf CJiandrn MozumJar v. Queen- 
Empress (8), the power of the High Court 
to interfere in any case and at any stage was 
referred to and tliefr Lordships found that 
in cases where there is some manifest and 
patent injustice apparent on the face of the 
proceedings calling for prompt reilress the 
High Court has power to interfere. Their 
Lordship.s ciuashed the proceedings in the 
particular case, as they were of opinion that 
“ it is clearly most unfair to the accused that 
he should not be called upon to rebut a 
charge which, upon the evidence, is baseless 
in so far as it aifects him.” In (^ueen-Empress 
v. Xngeshnppa Pai (4), it was held that the 
High Court could interfere with an inter¬ 
locutory order passed by a Magistrate and 
;Mr. Justice Ranade observed as follows :— 
“ A preliminary objection was raised by the 
Government Pleader that as the proceedings 
before the ^lagistrato were still pending, 
this Court could not interfere with an order 
passed by the Magistrate in an interlocutory 
.stage. The words u.sed in section 435 of the 
Code of Criminal Procedure are, however, 
very general, and empower the High Court to 
send for the record of a case not only when 
it wishes to .satisfy itself about the correct¬ 
ness of any iinding, sentence or order, but 
also as to the regularity of any proceedings 
in Subordinate Courts. In Ahlonl Kmlir 
Khan V. Mogisfrnfe of Pnrneah (b), the High 
Court of Calcutta expressly ruled that it had 
jurisdiction to revise interlocutory orders. 
This i)ower was again exercised by the same 
Court in re.speot of an illegal Municipal pro¬ 
secution—C/nnn// Pershad V. Ahdur Pahman 
(1). "We follow these de cisions and overrule 
this preliminary objection- urged by the 
Government Pleader. 

There can thus be litlle doubt that, though 

' (3) 2G C. 3 C. W. X. 491. 

(4) 20 B. 543. 

(0) 20 W.B. 23 Cr.j 11 B. L. II., Ap. 28. 


the power has to be exercised with great care, 
the High Court ha.s jurisdiction to interfere at 
any stage of the proceedings, if it considers 
that, in tlie interests of justice, it should di, 
.so. No liard and fast rule can be laid down 
as regards tlie cla.ss of cases in which the 
High Court will interfere. 

In the present ca.se the accused is charged 
with ottence.s under sections lc:9 and 504 of 
tlie Indian Penal Code. 

A careful consideration of the evi¬ 
dence adduced by the prosecution and 
the Kxhibit.s tiled in the case leads me 
to the conclusion (1) tliat the ingredients 
necessary to constitute an offence under 
sections 189 and 504 have not 5*^00 made 
out, and (2) that the case a.s pre.sented to 
the Court bears considerable evidence of fabri¬ 
cation and that the development that the ca.se 
has undergone from the dat® of the first report 
of the process-server dated 21st April 1914 
shows that this is not a bona fide prosecution 
hut that tlie complainant is a tool in the 
hands of others. 

The case for the prosecution i.s that the 
accused (who is a respectable Pleader) 
ob.«tructed the service of summons on his 
father, whom he had subpoenaed as a wit- 
ne.ss for his client. There is absolutely no 
motive suggested why ac'^u-sed should have 
done .so and the whole story is on its face 
improbable. 

Hefore an offence under section 189 of 
the Indian Penal Code can be made out, it 
must be shown that there was a llireat of 
injury to a public servant for the purpose 
of inducing liim to do any act or forbear or 
delay to do any act connected with the 
exercise of his public function. 

In the prespnt case it is admitted that 
the summons was tendered to the witness 
before the accu.sed appeared on the scene. 
Though the complainant does not stick to 
one story as to when the witness signed his 
name, there can he little doubt that he wn.s 
.served with the summons. I cannot help 
ob.«erving that the story told by the pro¬ 
secution Lst witness hears considerable 
traces of addition and improvement if re¬ 
ference be made to his sworn endor.sement 
on the complaint. The endorsement 
show.s that summons was served in tho 
house of the accused and that there was no 
threat of violence but only abuse. The whole 
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of the story about the street scene, wliich is 
inconsistent with the versi )n in the endorse¬ 
ment on tho summons, is an afterthouijht 
and in my opinion false. 

There is nothing to show that tho accused 
intended to obstruct service or as a matter 
of fact obstructed it. Service of summons 
is complete when it is tendered to the wit¬ 
ness and his refusal to sign tlie original 
makes no difference. Jlule 10 of Order V of tlie 
Code of Civil Procedure states that service of a 
summons shall be made by delivery or 
feuJen‘}/(/a copy of a summons. If the party 
refuses to sign the acknowledgment, alhtliut 
the process-server has to do is nflix it. 
Rule 8 of Order XVI of the Code of Civil 
Procedui’e enacts that service of summons 
on witnesses shall be in manner prescribed 
in Order V. 

The endorsement on the summons is to 
the effect that after tender of summons to 
the witness the accused came up, abused 
the process-server and asked him to get out 
of the house and that the witness immediate¬ 
ly afterwards received the summons and 
ba/fa and signed his name. Assuming that 
accused abused the process-server, it will 
not constitute an offence under section 189 
of the Indian Penal Code. 

As regards the charge under .section 50-1, 
mere abuse will not do without an intention 
to cause breach of the peace or knowledge 
that a breach of the peace is likely. '1 here 
is nothing to show that the accused had any 
such intention or knowledge. The endorse¬ 
ment on the summons does not warrant any 
such inference. 

It appears from the subpcona that it was 
to bo served on the witness who is described 
as residing at No. 6, Pattamaiigalam Agraha- 
ram, Kasba Mayavarara. The process-server 
had power to enter that house in order to 
effect service. He, however, went inside the 
house of the accused in Vellalar in Koil 
Rettai Street without permission and the 
accused is said to have abused him and asked 
him to get out. 

I do not think that tho fact of a subpcrna 
being entrusted to a process-server gives him 
a general right of entry into any house 
without obtaining the permission of the 
owner or person in charge. Such a general 
power to enter any house at any time is 
not given by any of the provisions of the 


Code and wouUl, in my o])inion, ho a .serious 
violation of private rights. The mere fact 
that tlie owner asked the process-.server to 
go out of his house would not be an offence. 
Assuming that the request to go out of the 
house was accompanied by tlte word.s 
Jiiidava, rascal”, it cannot be said that the 
object or intentior. was to provoke a breach 
of the peace, liowevcr, improper the language 
may he. 

The case was fully argued on both sides and 
giving itiny best consideration, lam of opinion 
that this is a case where 1 ought to interfere. 
It is easy to see what injury is likely tube 
inllicted on a respectable IMeader by a 
vexatious and protracted, criminal trial. 
It may he that after a protracted trial the 
acciKsed will be acquitted, hut tl)at does not 
appear to be a suHicient ground for not 
saving him from what 1 consider to he a 
groundless and vexatious pro.secution. 

I quash the proceedings in tho lower 
Court. 

Proceed(iigs quashed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Ckimin'al Revision Aim>lication No. 197 ok 

1911. 

November 12, 1914. 

Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

MUHAMMAD IBRAJJIM and another— 

Applicants 

versus 

i: M P E R 0 li— R E s PO N I) E N T. 

Viiminol Pi’occthde C'oilcfArt To/1898), *•. 122 
Surefij, ei ulence about fit ness of, rejection ofi-~2la<jistrate, 
(lulij of—Burden of proof. 

Tin* power of rejection of sureties conferred on 
Jl.agistrates bv section 122 of tlic Criininul Procedure 
Code, 1898, sliould not bo used ineroly to prevent a 
‘badmnsh' from giviug security, '^p. 112, col. 1.] 

Although it is tlie duty of the accused to produce 
tho evidence of tho titno.ss of tho surety, tliat burden 
is ordinarily discharged by the evidence of thesnrety 
himself. If tlie Magistrate is not satislied witli the 
evidence of the surety, that alone is not sutlicieiit 
ground for rejection. 'Section 122 of the Criminal Pro- 
codure Code recognizes only one ground for rejection 
of the surety and the reason given by the Magistrate 
must be a positive reason for believing tho surety to be 
unfit. If he is not so satisfied, ho must make further 
inquiry and come to a definite couclusiou one way oi* 
the other. ll>. U2, col. 2.] 
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Application for revision against an order 
of the Sub-Divisional Magistrate, Mehar. 

Mr. F.J.De Verteinh h'r the Applicants. 
Mr. E. Enymond (Public Prosecuter for 
Sind), for the Crown. 

JUDGME.VT.—This is an application for 
revision of an order of the Sub-Divisional 
Magistrate of Mehar rejecting four sureties 
offered for two suspects, Mahomed Ibrahim 
and Abdul Hakim. 

The order under section 118, Criminal 
Procedure Code, required that these suspects 
should execute bonds with three sureties 
each for a period of two years and was 
made on the *20th December 1913. The 
order required that the sureties should be 
of a class which fulHlled three conditions, 

(а) that they should not be of inferior 
standingto the suspects: 

(б) that they sliould be respectable; 

(c) that they should be neighbours of 
suspects. 

Condition (c) is reasonable: see finperafor v. 
Mann (1). Condition {b) is mere surplusage, 
for if a surety were not respectable 
that would be a personal disqualification. 
Condition (a) lias been held to be valid 
in Revision Application No. 55 of 1914 
iMuhammad Ibrahim v. Emperor (2)], though 
in my opinion the word “standing” is so 
vague that I doubt if it gives the suspect 
adequate and precise information ns to the 
class of surety he should produce. At any 
rate some more precise definition of the 
class required would seem preferable. But 
it is settled in the same I’evision applica¬ 
tion that whatever else it may mean, it 
did not necessarily refer to a property 
qualification. The sureties rejected by the 
Magistrate wpre tendered under this order 
and the application stated that the sure¬ 
ties had brought their assessment books, 
had each land worth Rs. 1,000 besides 
moveable property and were willing and 
able to control the accused. Nevertheles.s 
the Magistrate dealt with the application 
in a summary manner, which indicates that 
he had paid little attention to the injunc¬ 
tion given by this Court that the power 
of rejection sliould not be used merely to 
prevent a badmasE* giving security. 

As to all the sureties the reason for 

(1) 1 S. L. R. 46; 8 Cr. L. J. 166. 

(2) 27 Ind. Cas. 148j 8 S. L. R. 173; 16 Cr. L. J. 

100 . 


rejection is that they have produced no 
evidence as to cliaracter. Now although 
it is tlie duty of the accused to produce 
the evidence of the fitness of the .surety, 
that burden is ordinarily discharged by the 
evidence of the surety himself, if the 
Magistrate is not satisfied with the evidence 
of the surety, that alone is not sufficient 
ground for rejection. Section 122 recognize.s 
only one ground, /.e., “tlie ground that for 
reasons to be recordpd by the Magistrate 
such surety is an unfit person.” The 
reason given l)y the Magistrate must, 
theref^'re, be a positive reason for believing 
the surety to he unfit. It is not sufficient 
for the Magistrate to say that he is not 
.satisfied with the evidence called by the 
accused. If he is not .so satisfied, he ran.st 
make further inquiry and come to a 
definite conclusion one way or the other. 
Two of the .sureties, Sherkhan and Umer 
Usman, did call witne.'ises as to their 
character, but the Magistrate declined to 
consider their evidence as they were them- 
.selves tendered as sureties. It is unfortu¬ 
nate that the Magistrate should make a 
presumption against a witness’s credibility 
merely because he has offered to be a surety 
for a bad character. The presumption 
ought to be the other way, foi’ otherwi.se 
no re.spectable per.son will undertake the 
responsibility of being surety. As to 
Sherkhan, the Magistrate thiliks he is not 
of equal standing to the .suspects as he 
has only 16 acres of land, but it has 
been decided that tliat qualification does 
not necessarily or exclusively refer to pro¬ 
perty. As to Yusif Bhambe, the Magistrate 
says that he lias only 8 acres of land 
and not the means to pay the penalty 
of the bond, but he lias omitted to con¬ 
sider the moveable property of this surety. 

These four suretle.'a, Sherkhan Bahiklian, 
Khan Mahomed Ghulamali, Umar U.sman 
and Yusif Bhambe are neighbours of the 
su.spects and there is nothing against their 
character, nor does their .social standing 
seem inferior to that of the suspects. 

We, therefore, direct the Magistrate to 
accept their bonds. 

Order reversed. 
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MADRAS HIGH COURT. 

Second Civil Ai-i-eal No. 2401 of 1912. 

January 12, 1915. 

Present: —Mr. JuvStice Spencer anil 
Mr. Justice Napier. 

THUVOOR VENKATASURRA REDDY— 

Plaintiff —A i * i» k l l a n i 


rersits 

RAGIAMMAIj—Defendant—Resfoxdknt. 

Transfer of Property .tc^ (/P 0 / 18S2), .s\ Hi—Cantri- 
lution—Propertu\s of Moo ou'»'’»\s morlyayed to secure 
o»? debt —Om«’ ovjiwr and his property, release of, on 
payment of one^half of debt—ilajor })ortion of proik'rty 
reieased—Liability of other nwrtyayor and remaininij 
portion of mortgayed property. 

Where properties of uno<pml value holojurin" to 
two owners woi'o mort^goil to seoure u single debt 
and the inortffagce, on roceivinf^ one-half of 
the mortgaijc amount from o!»c of the mort"a*rors 
released his portion of the mortjmyed pr<)periios, 
which woiv of hijfhor value, ami sought, to realise the 
balance of the mortgage amount from the remaining 
properties belonging to the other mortgagor: 

Held, that he was entitled to do so ami tiiat tlu' 
suit properties wore liable to be sold for the whole of 
tlie balance remaining due upon the mortgage and 
not only to contribute rjiteably towards the mortgage- 
debt. [p. IlG, col. 2; p. Ill), col. 1.] 

Krishna Ayyarv. ituthnkn7nuras(iiviniyti Pillai, 29 
M. 217 and Mir Ksnff Ati Uaji v. Panchannn Chatter- 
jee, 6 Ind. Cas. 842; 15 C. W. N. 800; 11 C. L. .J. 039, 
distinguished. 

Ponnusatni Mudaliar v. Srinivasa Nuicken, 31 M. 
333; Norendrn Nath Sircar v. Knmalbasini DasI, 23 
C. 50^3; 23 I. A. 18; Lala Dilaicar Suhai v. TJeivan 
Bolakiram, 11 C. ioH; Itoyhii Kath Pershad v. Harlal 
■Sadhn, IS C. 320; Iniaui Ali v, Hnij Xnth Ram S'fhii, 
33 C. 613; 10 C. W. N. 551; 3 C. L. J. 576 and TIVW 
v. Mnephersou, 3! C. 57: 5 Horn. b. U. 838; 8 C. \V. N. 
41; 13 M. L. .7. 389; 30 I. A. 2:38 (1*. 0.), referred to. 

Sheo Tahal Ojha v. Sheodan Rni, 28 X. 174 <F. 13.7; 
A. W. N.flfK)5) 244; 2 A. L. J. 630 and Santcah Singh 
y. Qaveshi Lai, 20 Ind. Cas. 41; 35 A. 441; 11 A. L. J. 
630, followed. 


Per iiT/ipfer, J.—A Court shouhl not introduce such 
provisions as the Legislature has not thought lit 
to incorporate in Transfer of Property Act. [p. 117, 
col. 2.] 

Second appeal against the decree of tlie 
District Court ot North Arcot, in Appeal 
Suit No. 415 of 1911, preferred against 
that of the Court of the District Miinsif 
of SholingQi’, in Original Suit No. 547 
of 1910. 


FACTS.—The suit aro.?o out of a mort¬ 
gage executed by Arunachala Mudali and 
Sanieevi Mudali for Rs. 1,800. The pro¬ 
perties belonging botli to Arunchala and 
Sanjeevi were compri.sed in the mortgage, 
the propertie.s of Arunchala being of a higher 
value than tho.se of Sanjeevi. In 1910, 
Arunachala paid one-half of the amount 


tlien duo on the mortgage and tho mortgagee 
released his properties from the inortgiige. 
feanjeevi having died in tlie meaiuvliile, tho 
mortgagee instituted the present suit agiinst 
the daugliter-in-law of Sanjeevi for the 
recovery of the balance of the mortgage 
amount by tlie .<ale of tho propertie.s of 
Sanjeevi alone. Arunacliala was not made 
a party to tliis suit. Tlie defendant mainly 
contended that tljo suit properties were only 
liable to contribute rateably towards the 
mortgage debt and that as the propei'ties 
mortgaged were worth Rs. 5,550 and ns tiie 
suit properties alone were only wortli 
Ks. 1,020, she sva.s only liable to pay 
a sum of Rs. 450 ns and for her share of 
the mortgage-debt. Roth the lower 
Courts uplield this contention. Tlie plaintiil 
appealed. 

Mr. /.. A. liovindarnyhaca Aiyar, for tho 
Appellant:—The plaintilf never intended to 
exonerate or did exonerate Arunchala or 
his propevtie.s. There is nothing in 
Exhibit R or in the plaint to support such 
a positii)n and tlie tinding of the lower 
Courts to that effect cannot be upheld. 
Assuming, however, tliat there had been 
such a release, even then the plaintiff is 
entitled to recover tlie balance of the mort¬ 
gaged amount from the properties of 
Sanjeevi alone. Vide .section 82 of the 
Transfer of Property Act. The ohservutioms 
in Krishna Aijyar v. Muthukumarasawmif/a 
Pillai (1) are only obiter. See also Lala 
Dilairar Suhai v. Peiran Bolahira (2) ami 
K'yhn Nath Pershad v. Hartal SadhnijN) refer¬ 
red to in Krishna Ayyar v. Midhukumarasaw- 
miija Pillai (1), whirl) have taken the 
the contrary view. In Sanicalc Singh v. Ga- 
neshi Lai (4), the ca.so of Krishna Ai/yar v. 
MutliukHinarasan'miya Pillai (1) was con¬ 
sidered and the Court held that the mortgagee 
was at liberty to realise the mortgage debt 
from any portion of the mortgaged property. 
See also Sheo Tahal Ojha v. Sheodan lltu (5) 
for the .same po.sition. 

]ilr. V. V. Srinivasa Aiyangar, for the 
Respondents:—The lower Courts have 
found as a fact that the plaintiff had released 
his right.s so far as Arunachala and his 

(1) 29 M. 217. 

(2) 11 C. 258. 

(3) 19 C. 320. 

(-1) 20 Ind. Cafi. 4h 35 A. 441:11 A. L. J 630. 

(5) 28 A. 174 (F. B.); A. W. N- (1905) 244; 2 A 
J. 630. 
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properties were concerned. Vide endorse- 
jnent of payment on Exhibit A and tlie 
plaint. A release need not necessarily 
be in writinp. The parties went to trial 
on the footing lhat there had been a release 
and it is too late for the plaintiff to go 
back. The words ‘are mortgaged' in section 
82 of the Transfer of Property Act mean 
‘are at the date ol suit liable on an existing 
mortgage.' They cannot mean that the right 
to contribution arises where several properties 
are mortgaged. The mortgagee's releasing 
Arunachala has necessarily the effect of ex¬ 
tinguishing the debt so far as he is con¬ 
cerned, with the consequence that the other 
mortgagor is debarred from getting contri¬ 
bution from him. In consequence of this 
disability an equity arises in favour of the 
other mortgagor limiting the mortgagee’s 
right to rateable contribution from him. 
The lower Courts were, therefore, right in 
l)asing tlieir decision on the cases reported 
as Krishna Ayyar v. Mnfhnknmara.snirmiya 
J'iUai (1) and .V<V Ksvff AJi Haji v. Fanchanan 
Chatterjee (b). See also ronnusatni Mndaliar 
V. Srinivasa Saickan (7) and Imam AU v. 
Jiaij Kath Ham Sahn (8). 

^Ir.//. .1. Goviudarayhava Aiyat\ in reply:— 
The equity sought to be invoked in favour 
of the defendant is against the spirit of the 
Transfer of Property Act. Section G8 of 
that Act directly negatives such a conten¬ 
tion and gives the mortgagee unrestricted 
liberty to realise the mortgage money from 
any portion of the mortgaged property. 
There is nothing in section 07 limiting that 
right. See also .sections 43 and 44, Contract 
Act. As regards the applicability of the 
equity itself see Norendra Nath Sircar v. 
Kamalbastni Dasi (9) and ire66 v. Macpherson 
(10). The case of Krishna Ayyar v. Mulhii- 
kumarasaicmiya Pillai (1) only holds that as 
between the mortgagee and holder of equity 
of redemption, the former is not bound to 
distribute his debt i*ateably. The case of 
Ponmisivami Mtidaliar v. Srinivasa Naicken (7) 
also concerns the right*? of an assignee of equity 
of redemption. Even in the case of Mir Esuf 
AU Haji Y. Panchanan Chafteriee (6), such a 

(6) 6 Ind. Cas. 842; 15 C. W. X. 800; 11 C.L.J. 639. 

(7) 31 Jl. 333. 

(8) 83 C. 613; 10 0. W. N. o51- 3 C. L. J. 676. 

(9) 23 C. 663; 23 I. A. 18. 

(10) 31 C. 67; 5 Bom. L. R. 838; 8 C. \V. N. 41; 13 
U. h. J. 389; 30 I. A. 238 (P. C.). 


principle has been held to be inapplicable to 
cases of mortgagor and mortgagee. Vide 
Mir EsuffAli Haji v. Panchanan Chatterjee (6). 

JUDGMENT. 

Spexclr, j. —In this case the separate 
properties of two owners were mortgaged 
to secure a single debt of Rs. 1,800. One 
of the mortgagors, Arunachala Mudali, paid 
up Rs. 1,631-14-0 and the mortgagee sought 
in this suit to recover the whole of the 
balance from mortgaged properties in the 
posse.ssion of the other mortgagor. The 
lower Courts refused to allow the plaintiff to 
recover more timn what the property he pro¬ 
ceeded against was rateably liable for. 

The questions for our decision are, (1) 
whether there was in law an extinguish¬ 
ment of the mortgagee’s lien over Aruna¬ 
chala Mudali’s property, so as to preclude the 
plaintiff from recovering the whole of the 
balance due under the mortgage in this suit 
and the defendant from obtaining a contri¬ 
bution from Arunachala Mudali in a separate 
suit in proportion to the value his property 
bears to the whole debt secured by the 
mortgage, after deducting the amount already 
paid to the mortgacee; (2) whether as.sura- 
ing that it was understood by the parties that 
plaintiff released his right to proceed against 
Arunachala Mudali’s property, this will pre¬ 
vent him from recovering the whole debt from 
the defendant. The statement in paragraph 
6 of the plaint that Arunachala Mudali clear¬ 
ed off a portion of the interest and principal 
due upon the mortgage and that accordingly 
his properties liave been excluded from the 
suit as arranged, does not in ray opinion 
amount to an extinguishment of the mort¬ 
gage lien over Arunachala Mudali’s pro¬ 
perty. 

No doubt there are woi*ds in Exhibit B 
showing that plaintiff at one time had an 
idea of relinquishing his lien over Arunachala 
Mudali's property, but as it w'as not a com¬ 
pleted transaction and the document contains 
an admittedly false recital as to the payment 
of Rs. 1,621 in cash, it cannot affect the 
equities existing betw’een the parties. Exhibit 
B, therefore, doe? not help the defendant as 
containing an admission of plaintiff that he 
had given up Arunachala Mudali’s property* 
1 consider the alleged extinguishment no 
proved, but as this is partly a question of fac 
upon which one of the lower Courts ha 
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pronounced in defendant’s favour, I proceed 
to the second question. 

Now as stated in Mir E'fnff AU ICiji v. 
Panchaiuin Chntt'^rjee (ti). It is a iirmly 
settled doctrine that, as between the 
original parties, the release of a part of 
premises does not alYect the lien of the 
mortgagee upon the residue, which is bound 
for the whole debt.” There are no wi>rds 
in section 07 of the Transfer of Property 
Act to limit the mortgagee’s right in this 
respect. Section 82 declares: W here several 
properties, wliether of one or several 
owners, are mortgaged to secure one debt, 
such properties are, in the absence of a 
contract to the contrary, liable to contribute 
rat.eably to the debt secured by tlie mortgage 
after deducting from the value of eacli 
property the amount of any other incum¬ 
brance to which it is subject at the date 
of the mortgage.” The effect of this and 
other sections relating to mortgages has been 
fully considered in Krishna Auu^tr v. Mufhn- 
kumarasawmiya Pilhii (1), where it was held 
that there was notliing In the provisions of 
the Transfer of Property Act to support 
the view that as between a mortgagee and 
the h'^lders of the equity of redemption the 
mortgagee is bound to distribute his debt 
rateably upon the mortgaged properties. 
Reliance is placed by respondents Vakil 
upon the obiter didtun at page 224: It 

remains only to observe that, if the action 
of tlie mortgagee bad the effect of extingui-sh* 
ing the mortgage lien upon any portion 
of the mortgaged property so as to relieve 
it from the liability to bear its proportion of 
the debt, be cannot recover more than 
what the property he proceeds against would 
he rateably liable for.” The learned Judge.s 
were here dealing with an argument advanced 
on behalf of subsequent purchasers. ilie 
decision in Ponnusami Mudaliar v. brinivasa 
Naicken (7) is also one relating to the rights 
of assignee.s of the equity of redemption. 
As observed by the Calcutta High Court in 
Mir EsuffAli Haji v. Panchanan Chalterjee (0), 
*the principle has no application as between 
the mortgagor and the mortgagee when t le 
rights of no other person intervene anc 
require protection.” The decision in Sanwa e 
Shigh V. Ganeslu Lai (4) is to the same effect. 
I express no opinion as to the rights o 
subsequent traasferees with or without notice. 
It was not necessary to join Arunachala 


Mudali as a party to this suit and there has 
been no application to have him made a 
party, lie i.s not a person interested in the 
properly which is the subject of tliis suit. 
Vide Krishna Ayyar v. Mnfhtiknmarasawmiy 
Villni (1) and Ponnusami Mudaliar v. 
Srinivasa Kaicken (7). 

I consider for tliese rea.sous that the appeal 
should be allowed and that tlie appellant 
sliould be given a decree for sale of the 
plaint-mentioned properties for the whole of 
tiie balance due upon tliis morfgago witli 
interest up to the date Hxed for payment, 
and that he sliould recover his costs from 
the respondent tliroughout. 

Time six montlis from this date. 

Nai'IEK, J. —Two questions are rai.sed in 
tliis appeal : First, wlietlier the plaintiff lias 
in fact extinguished the liability on tlie 
property of Arunacliala ^tudali under bis 
mortgage: ami, serondly, whether, if he has 
in fact done so, he is only entitled to recover 
a rateable proportion of the mortgage 
amount from tlie mortgaged properties in 
the possession of the defendant. 1 he original 
liability arose on a simple mortgage executed 
on the 9th March 1S9S by Arunachala 
Mudali and Sanieeva Mudali, the fatlier-iu- 
law of the defendant (tlie mortgage amount 
being Rs. 1,800) with interest at 12 annas 
per rent, per mensem. Both executants mort¬ 
gaged distinct items of the property belonging 
to each of them to cover the joint debt, and it 
is admitted that Arunachala Mudali, one of 
the original mortgagor.s, paid a sum of 

Rs. 1.631-14-0 in August 1910, which amount 

represented half tlie then existing liability. 
The plaintiff then brought a suit to recover 
the balance against the defendant and not 

making the co-mortgagjr a party defendant, 

alleging that, in consequence of liis having 
paid a sum of Rs. 1,631 14-0 to the plaintiff, 
he and his property out of the hypotlieca 
were excluded from the suit, as was arranged 
with him. The defendant set up in paragraph 
No 10 of the written statement that sho 
was not liable for this balance of Rs. 1,600, 
as the plaintiff was bound to apportion the 
mortgage amount rateably on the value of 
all the mortgaged properties and, as Aruna¬ 
chala Mudali’s properties were worth 
5,550 and her property only Rs. 1,020, she 
was ’only liable for an amount of Rs. 450 
as her share. The issue framed on this 
plea is • “ ^V■liether the plaint propertsie 
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arc liable to bo sold only for a rateable 
iiiuount due, as the plaintiff lias exoneiMted 
tha other inorti^acjor and his properties. 
The District Mansif held in favour of the 
defendant on this issue. 

On appeal to the District Court two 
points were taken, that tlie lower Court 
had erred in holding that the non-inclusion 
of Arunachala Miulali, tlie co-mortcragor, and 
his properties operated as an extin^juishment 
of the Tuorterage to that extent ; and, ser nKlhj, 
that the plaintiff was entitled to recover iiis 
debt on any portion of the inortgaireil proper¬ 
ties. Before the District Court the (irst point 
.seems liardly to have been pre.^sed: for the 
learned dudge states tliat the only (luestion 
argued in this appeal relat'd to tlie seconrl 
point, it having been as.sumed that the plaintiff 
luid exonerated the other mortgagor and his 
properties. 

A long and careful argument has been 
addressed to us by Mr. (xovindaraghava 
Aiyav urging that the plaintiff ditl not intend, 
by the language used in his plaint, to allege 
that he had exonerated the otlier mortgagor 
and his pniperbies. I am unable to accept 
this contention, (t is clear to me from the 
language of the plaint that the parties went 
to trial on this fooi-ing and, seeing that 
there can be an oral release, I accept the 
tinding of both Courts that there had been 
such a release and tliat the endorsement on 
Exhibit A of the payment is evidence of 
that release. 

Assuming, therefore, that the plaintiff had 
discliarged one of tlie mortgagors from 
liability under the mortgige by receipt of 
half the amount due, the questi'in retntins 
wliether lie is thereby debarred Prom seeking 
to recover more than a rateable proportion 
of the balance from the co-mortgagop lh>th 
Courts have held that lie is so debirrel, 
relying on the language of Ki'inhua Aiju-n' 
V. Ma^h/liuinvasnwianji Filin (1) and also 
on the dirtnui of Mookorjeo, J., in .If/V E^nff 
AU H-iji V. Panrhanni OnaHenee (6). The 
languige used by the learned Judges on 
page 22t is as follows:—‘ It remains only 
to observe,” etc. [t is to be noted that in 
the view of the learned Judges the limita¬ 
tion of the mortgagee’s rights arises where 
his action has had the effect of relieving 
the discharged property from its liability 
to bear its proportion of the debt; and the 
argument addressed to us is based on the 


assumption tliat .section 82 of tlie Transfer 
of Property Act, which create.s the right 
to c(*ntribntion, does not apply where one 
of the mortgaged properties lias, at the time 
of tlie suit, been discharged from liability. 
The words are: “Where several properties 


are mortgaged to secure one debt, such 
properties are liable to contribute rateably 
to the debt.” It is argued that the 
words “are mortgaged ” mean are, at the 
date of .suit, liable on an existing mortgage,” 
and that they cannot be road as meaning 
“\^here several properties have been mort¬ 
gaged to .secure one debt the right to contri¬ 
bution arises” and that, t' erefore, the mort¬ 
gagee having put it out of the power of one 
mortgagor to get contribution, an equity 
arises in favour of the remaining mortgagor 
which limits the mortgagee’s riglit to rateable 
contribution. It is, to my mind, a little 
difficult to see bow a mortgage can be ex¬ 
tinguished so as to prevent contribution but 
be kept alive for the purpose of ascertaining 
rateable proportion. Bub 1 do not think it 
necessary to decide liere wliether the right of 
contribution has, in fact, been lost. That 
question may arise in another suit. I am 
unable, however, to accept the view that 
even if it is lost, this riglit of equitable 
limitation exists. It .seems to me that^ we 
.should he very slow in introducing equities 
into the statutory mortgage law of this 
country, based on equitable doctrines applied 
to Englisli mortgagors. The right of contri- 
butiim is it.self an equity, and an equity 
specifically introduced by Statute. If» under 
the English Law of mortgages, there is an 
equitable limibilion to the mortgagee’s rigid, 
it was perfectly open to the framers of the 
Act to introduce that equity by suitable 
provision. They have not chosen to do so 
niul in my humble opinion, it is not the 
fu net inn of the Courts to do .so for them. 
The learned Judges in Kriahna V. 

M uthukHwarn'iatvnm? ya PiUai (1) examine 
the provisions of the Transfer of Property 
v^ctwith great minuteness. They point out 
that there are only 4 or 5 sections which 
need bo considered, namely, sections 56, ol> 


8i, 95 and 60 and conclude as follows:-— 
“ It is scarcely necessary to say that theie is 
nothing in any of these sections suErgestinJ 


the view that as between a mortgagee m 


the 


position of the plaintiff and holders of the 
equity of redemption, such as the appellants 
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are, the law compola the former to ilistrilnite 
ln.'4 debt, upon tlie mortgaged prt)perty rate- 
ably fio ns to entitle tlio latter to insist upon 
their interest not being pr(»ceeded with until 
after the nephew’s one-third sliare luis been 
pi'oceeded against.” Section 8L deals with 
marshalling; .section S2 is the conti*ibution 
section. Section 05 creates a charge by a 
co-mortgagor, who has redeemed the whole 
debt, on the share of the other co mortgagors 
in the property for their due proportion; 
section 60 states the rights of a mortgagor to 
redeem: section 56 gives aright to a pnr- 
ohaser of one of two properties .suhje'*t to a 
common charge, as against the seller, to have 
the charge satistied out of the other property 
as far as such property will extend. It is to 
be noted tlmt sections 56, SI, S2 and On are 
.statutory equities in favour of persons own¬ 
ing properties liable to a charge against other 
persons and other properties equally liable on 
that charge. It has not been argued, and it 
cannot be argued, tlmt any of these provisions 
raises the equity .sought for hero. Tlie brst 
difficulty in tlio way of this equity .seems to 
me to be this. If the equity can be used as 
a defence to a mortgage .suit, it obviou'^ly 
should beavaiiable to a mortgagor in a redeinp- 
tiuii suit; for it is illogical to say that the 
mortgagee cannot claim nn)re tlian a rateable 
proportion, but that tlie mortgagor in a suit 
to redeem would have to pay the whole 
amount. Therefore, the right must be exer¬ 
cisable in redemption. Unfortunately, how¬ 
ever, the Tiansfer of Property Act is definite 
in negativing this right. Section 60 gives a 
right to the mortgagor to redeem oa pnijment 
of the mmigage mo-eg and .specifically provides 
that nothing in tlie section shall entitle a 
person interested in a share only of tlie 
mortgaged property to redeem his own share 
only on payment of the proportionate am<iunt 
of the money remaining due on tlie mortgage, 
except where a mortgagee has acquired 
another such share. Hero is to be found 
the only statutory limitation to the liaiiility 
of the mortga or to pay the wliole amount 
due on the mortgage, if he seeks to redeem. 
Section 67 .states the rights of the mortgagee. 
It gives a riglit to a foreclosure, or an order 
for sale, to the mortgagee as long as the 
mortgage money has not been paid. Among 
all the following sections from 69 to -4 
there is not a single provision limiting tiie 
right of the mortgagee to recover the amount 


of liis mortgage from any piMpcj-fy mado 
liable therefo by the mortgage document, 
except where he 1ms lost his priority b^'- 
fraud, misrepresentation or gross negteef, 
ai.if except as to the right of a .second 
mortgagee witliout notice of a former nioi’t- 
gage to liave the securities inarsliallcd so 
as to protect liimselfas far as possible. It 
is clear, tliercforc, that Uiis equitable limita¬ 
tion of the mortgagee’s right is one which 
is directly opposed to the language of various 
sections, introduces a right in tlio mortgagor 
impliedly negativ'al by section 60, und i.s, of 
course, in direct conflict with the riglits and 
liabilities arising from the language of the 
document. When I am asked to read this 
eipiity into tlio Statute anci am presseil witli 
tlie language used by tlie learned Judges of 
this Court and of other C-nirts, I can only 
refer to the language of Lord iMacnaughteu 
in Nf'i-rwlra Xnth Sircar v. KamuJhasiui 
Vast adopting the language of Loi-d 

llerschell in the lunik of KugJaud v. 
Vagliano (.11) wliich is in effect 

as follows, that the properconrse is to examine 
the language of tlie Slaiute—uninfluenced by 
any con>iderations derived from the previous 
state of llie law. if the Statute is intended 
to embody in a Code a particular brancdi 
of the law, the purpose of siicli Statute surely 
\v«s that the law slioiild be ascertained by 
interpreting the language used and not ' by 
enquiring iiow tlio law previously stood. 
Bcaringin mind that the Chapter relating 
to mortgages in tlie Tran.sfer of Property Act 
is as distinctly a ‘ Code” ns any enactment 
could be, in that it begins by defining a 
mortgage, and seeing tliat its provisions 
contain several equities known to Lnglisii Law 
I must, with the greatest deference to tlie 
views taken by the otlier Judges, decline to 
introduce provisions which the Jjegislatnre 
lias notthougiit lit to incorporate in the Act. 

1 now proceed to consider tlie question 
from anotlier point of view. The mortgage 
is a simple mortgage, under which each of 
the mortgagors bound liimself personally to 
tlie mortgage money. Under section 6S of 
the Transfer of Property Act, the mortgagee 
has a right to sue the mortgagor for the 
mortgage money wliero the mortgagor lias 
b mnd himself to re-pny the same. There 
is no equitable limitation here and a reference 

to the Contract. Act shows that no such limita- 

(H ) (1801) App. Cas. 107; CO L. J. Q. B. 145; Ct L. 

T. 353; 39 W. R. 657; 55 J. P. 676. 
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tion can he introduced. Section 43 of the 
Indian Contract Act provides that any one 
of joint promisors may be compelled to 
perform the whole of the promise and section 
44 specihcally enacts that where two or 
more persons have made a joint promise, 
a release of one of such joint promisors by 
the promisee does not discharge the other 
joint promisor. This is the very point 
under consideration in this case and it is to be 
noted that these two sections 43 and 44 give 
the right of contribution to joint promisors 
and also specifically provide that the 
release of a joint promisor by the 

promisee does not free such promisor 
from responsibility to the other joint pro¬ 
misors. I fail to see how it con 

be argued that a mortgagee in a mortgage 
suit can only ask for sale of mortgaged pro¬ 
perty for a i*ateable proportion of the mort¬ 
gage debt, when on his claim on the covenant 
to pay he is entitled to judgment for the 
whole amount with, as a necessary corollary, 
a right to levy execution against the land. 
If there is an equity here, it operates strangely, 
for its only result will be, not to protect the 
mortgagor, but to give some advantage to 
a subsequent mortgagee, if there be one. 

Reliance is placed on the view embodied in 
Ponnusami MuilaJiar v. Srinivasa Naicken (7). 
There the learned Judges accept the state¬ 
ment of the law contained in !Mr. Ghose’s 
Law of Mortgages,” dated 1875, prior to 
the Transfer of Property Act. With the 
very greatest deference, I cannot follow the 
Court in disposing of the case without 
reference to the provisions of the Act, but 
this case does not help the respondent 
as the proposition stated is covered by 
sections 56 and 81 of the Act. The learned 
Judges in KHshna Ayxjar v. Muthtikiimarasaw- 
miya PiUai (1), the case containing the 
obiter dictum relied on by the lower Court, 
quote with approval two cases, Lain Dilawar 
Sahai v. Dewan Bolakiram (2) and Poghti 
Nath Pershad v. Harlal Sadhu (3), which 
lay down that the mortgagee is entitled to 
realise the whole debt upon the whole pro¬ 
perty, the right to contribution being only 
as between the defendants, though they limit 


^^4) and the Court adopted as correct the broad 
proposition, without any reservation, that 
where two properties are jointly mortgaged 
for the same debt, each of these properties 
is liable for the whole debt and it is open to 
the mortgagee to proceed either against the 
whole of the mortgaged property or against 
a part only of such property; and the propo¬ 
sition is stated equally broadly by a Full 
Bench of the .same Court in an earlier case, 
SheoTahaJ Ojhn v. Sheodau Ttai{i^). It is true 
that a different view appears to have been 
taken by the High Court of Calcutta in Imam 
AH V. Baij Nath Ram Sahu (8). But there 
the learned Judges were considering the 
case of an assignee of the equity of redemp¬ 
tion, a case which is covered by section 56 
of the Act, and no authority on the con¬ 
struction of any section of the Act is quoted 
for the proposition stated on page 622 that 
**a mortgagee, who has a security upon two 
or more properties, which, he knows, belong 
to different persons, cannot relea.se his lien 
upon the one so as to increase the burden 
upon the others, without the privity and 
consent of the persons affected.” With the 
greatest deference, 1 know of nothing in the 
Act to .support this limitation and it is to be 
noted that in a later case reported as Mir 
Esuff AH lloji v. Panchannn Chafterjee (6) 
Mr. Justice Mookerjee, who was a party tot e 
prior case, limits it specifically to cases where 
the relea.se took place after the purchase of 
an interest in the mortgaged premises and 
considers it inapplicable to the case where 
the mortgagors alone were the persons 
affected by the release. 

Nothing could be more definite than the 
following language used by that learned 
Judge in tliis last case: — 

‘Tt is a firmly settled doctrine that, as 
between the original parties, the release 
of a part of the premi.ses does not affect 
the lien of the mortgagee upon the residue 
which is bound for the whole debt 


page 647). ” 

In this view I entirely concur, for the 


simple reason that, both 
of the mortgage and the 
sections of the Transfer 


by the language 
language of the 
of Property Act, 


it in a manner expressly provided by section no equity arises as between mortgagors 
81. The decision in Krishna Ayyar\, Mutkti- and mortgagee which limits the mortgagees 
leumarasawmiya Pillai was considered rights, and I would refer the language iisef 

by the High Court of Allahabad in a later by Lord Davey in We55 w Macpherson (1^1 
Qftse reported as SanwaU Singh v, Qaneshi Lai with reference to an epdeavour to appv 
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English equities to the Transfer of Property 
Act. The question arose as to a vendor’s 
charge under tlie Act and the Board’s view 
is stated on page 72. The Rnglisli vendor’s 
lien “was a ci*eation of the Court of Equity, 
and could be modified to the circumstances of 
the case by the Court of Equity. But in tlie 

present case there is a statutory charge. 

Such a charge, therefore, stands in quite a 
different position from a vendor’s lien. You 
have to find something, either express con¬ 
tract or at least something from whicli it 
is a necessary implication that such a con¬ 
tract exists, in order to exclude the cluirgo 
given by the Statute.” 

What was sought to do in that case was 
certainly different to what is sought here. 
But it appears to me that the Privy Council 
were insisting in that case, too, on the 
construction of the Statute, apart from equit¬ 
able principles introduced by Courts of 
Chancery in England. 

For the above reasons I would reverse 
the decision of the lower Courts and make 
a preliminary order for sale as prayed for in 
the plaint. 

Appeal allotved. 


MADRAS HIGH COURT. 

Appeal against Order No. 45 of 1914. 

March 10, 1915. 

Present-. —Mr. Justice Seshagiri Aiyar and 

Mr. Justice Napier 

P. M. A. VELLIAPPA CHETTIAR and 

ANOTHERS—DECREE-HOLDERS—APPELLANTS 

versus 

S. N. SUBRAHMANIYAM CHBTTY— 

JpDQMEMT-DEBTOR—RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 24 (1) (b), 
}48--Civil Rules of Practice, r. ]6\A-Transmission 
of decree for execution by one Coini to another — Trans- 
mission of that decree to another Coxirt—Ao steps taX-en 
for six months to execute decree—Proceedings thereafter, 
whether void. 

Where a public officer is directed by a Statute to 
perform a duty within a specified time, the pronsions 
as to time are only directory. In considering whether 
u Statute is imperative, a balance may he struck 
between the inconvenience of rigidly adhering to, 
and the inconvenience of sometimes departing from, 
its terms, [p. 120, col, 1,] 


Callow v. Pixcll, 2 C. P. T). .'302; 46 L. .T. C. P. 5II| 
36 L. 'l\ 469; 25 W. R. 773, followod. 

Tn deciding whether n rule is maiidntoi’v or 
ilirectorv, tlie possibility of justice sunVriiig from it 
too rigiil n])))Heiition of the time limit should h(» 
taken into account, fp. 120, col. 1.] 

Qnecn v. Ingnll, 2 (). B. I). 199; 16 L. .T. M. C. 
113; 3.5 L. T.552; 25 W. R. .57; Jfnimfift v. Bicnnier,, 

9 C. B. tN. s.) 1; K. A- (1. 3.52: 30 L. .r.'c. P. 33j 7 Jur. 
(n. s.) 371: 3 L. T. 375; 9 W. R. 1 H; 142 K. R. 1; 
127 H. R.582; Queen v. Injihouse, 1 Q. B. 4.33: 7 
B. A' S. 447; 3:5 L. .1. i). B. 145; 12 Jiir. (x. s.) 619; 
14L. T. 350: 14 W. R. 649, followed. 

A Court has under section 24, clause (1) (h) of tlio 
Civil Procedure Code, power to witlidraw to its own 
tile a transmitted execution proceeding ami to 
dispose of it. []•. 120, col 1.] 

An omission to take within si.x months steps to 
exeeute a transmitted decree ikx'S not render tlie 
])roocedings taken after six montlis infniciuous and 
void ah initio. In such cases time is not of tlie 
tessence of the stipulation, i p. 120, ool. 1.] 

Rule I61A of the Civil Rules of Practice, Madras, 
is a rule, of convenience issued hv the High Court, 
with tlio t)hjoct of inducing tlecrec-holdors to t;ike 
early steps to execute the decree. It is directory in 
its nature, and not niandatorv. [i». 120, col. 2.] 

Appeal against an order of tlie District 
Court of Uamnad at Madura in Original 
Petition No. 249 of 1913 (Execution 
Petition No. 179 of 1913, on the file of tlie 
Court of the Subordinate Judge of Uamnad, 
in Original Suit No. 467 of 1909, on tlie Hlo 
of the High Court of Judicature at Fort 
William in Bengal). 

Mr. A. Krislivnsu’duii Ait/nr, for the Appel¬ 
lant. 

Mr. .1. Veukafaraijalinh, for the Respond¬ 
ent. 

JITOGMENT.—The appellant.^ obtained a 
decree for money against the respondent in 
the Cailcutta High Court. As the respon¬ 
dent was residing within the jun.sdiction 
of the Subordinate Judge’s Court of Ramnad, 
tlie decree was transmitted on the 2nd Sep¬ 
tember 1912 under the latter portion of 
Order XXI, rule 5, to the District Court 
of Ramnad for execution. This latter Court 
sent the decree to the Subordinate .Judge. 
An application for execution was made to 
him on the 22nd of April 1913, and certain 
properties were attaclied. 'While the appli- 
cation was pending in tlie Sub-Oourt, tlie 
re.spondent moved the District Court to call 
up the records from the Sub Court on the 
ground that under rule 161A of the Civil 
Rules of Practice, the proceedings taken in 
execution .were void as they were iiistituttd 
more than six months after the transmis.sion 

of the decree by the Calcutta Higli Coui’t 
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The District Judge upheld this contention 
and ordered ' that tlie decree will be re-called 
from the Sub-Court and returned to the 
Higli Court of Calcutta.*’ The present 
appeal has been presented against this 
order. 

Mr. Krishnaswami Aiyar lias argued a 
number of points against the view of the 
District Judge. He contended that there 
will be a further period of .six months 
from the date of the District Court trans¬ 
ferring the decree for execution tf) the 
Sub-Court. 'J'his is obviously untenable. He 
next contended that the District Judge had 
no power to re-call the decree from the 
Subordinate Judge. Section 21, clause (1) 
{h), is comprehen.sive enough to enable the 
District Court to withdraw a transmitted 
execution proceeding to its own tile and 
to dispose of it. The learned Vakil has 
also argued that the exceeding of the time 
limit does not renderthe proceedings infructu- 
ons. 

The aim of the rule i.s to compel the deci'ee- 
holder to take prompt steps to enforce the 
decree. The rule is in tlie nature of an 
instruction or direction to tlie Court to 
return the papers to the transmitting Court, 
if no steps were taken by the decree-holder 
within six months to execute the decree. A 
violation of this rule doe.s not renderthe pro¬ 
ceedings taken void ab initio. Jn .such 
cases, time is not of the es.sence of the 
stipulation. Jlr. Justice Denman points out in 
Cniituw V. Fi.vell (1): “The cases cited before 
ns establish that, where a public olHcer is 
directed by a Statute to perforin a duty within 
a specified time, the provisions as to time are 
only directory, and aDo that in ccnsklering 
whether a Statute is imperative a balance may 
be struck between the inconvenience of 
rigidly adhering to, and the inconvenience of 
sometimes departing from, its terms.’* Mr, 
Justice Lopes .says that in deciding whether 
a rule is mandatory or directory, tlie possibi¬ 
lity of justice suffering from a too rigid 
application of the time limit sliould be taken 
into account. In Queen v. Inyall (2), 
both Mellor and Lush, JJ., enunciate the 
same principle. Reference may al.so be made to 


(1) 2 C. P. D. 562; 16 L. J. C. P. 541j ‘36 L. T. IGQ- 
25\\.R. 773. 

(2) 2 g. R. D. 199; 16 L. J. M. C. 113; 35 L. T. 552; 
26 W. B. 57. 


Ihumfitt V. Bremner (8) and to Queen 
v. Lofthonse (4). AVe think the reason under¬ 
lying tliese pronouncements is applicable to 
the pi’C-sent case. The effect of holding that 
the Sub-Court was functus officio after six 
months and that the proceedings in execution 
are a nullity would, betoallow the judgment- 
debtor to escape the liability which the law 
subjects him to. The rule in qne.stion is 
not an adjunct to the Code of Civil Pro¬ 
cedure. It is a rule of convenience issued 
by tlie High Court with the object of 
inducing decree-holders to take early steps 
to execute their decrees. Although section 
148 of the Code of Civil Procedure may not 
apply in terms to the present case, its analogy 
Tiiay be utili.sed for the purpose of showing 
that the Legislature regards such provi¬ 
sions as directory in their nature and not 
mandatory. 

Wq must rever.se the order of the District 
Judge and direct him to return the records to 
the Sub-Court to enable the appellants to 
execute the decree under the process already 
issued. 

Appellants arc entitled to their costs in 
this Court. 


Appeal allowed. 

(3) 9 C. B. (n. s.l 1; K. A- (}. 352; 30 L J. C. P. 
33: 7 Jnr. (x. s.) 371; 3 L. T. 375;. 9 W. 11. 144; 142 
K. n. 1; 127 U. R. 582. 

(4) I g. B. 433; 7 B. .V S. U7; 35 L. .7. Q. B. M5; 
12 .lur. (x. s.) 019; 14 L. T. 359; 14 W. R. 649. 
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Review in Api-eal from Appellate Decrek 

No. 2381 OF 1912. 
ifarch 10, 1915. 

Present: —^Ir. Justice Fletcher and 
Afr. Ju.stico Richardson. 
KRISHNA BAR— Defe.ndant—Appellant 

—Applicant 
versus 

Srimafi RANAMOYl DEBT-Plaintiff— 
Kesponpr.nt—Opposite Party. 

Mortgage isuU, decire iu, application for order ahio^ 
lute for fiale of—Limitation Civil Procedure Code 

r f//lU08 , O. XXV/r, r. 5. 

Au ai»i)lication for im order absolute for sale in n 
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luortgnRo-suit is n procoodinj? in cxoouHou and must 
be made witlnu the limo pivscnhi'd liv the Limi¬ 
tation Ai't. [p. 122 e<»l. 1.] 

iififHfc .NnfA V. Munni M'i, 2d Ind. Cas. 6U-RO V 
284; 18 0. W. N. 740; 12 A. L. J. rmfi; U) c. L. J. ‘. 74 . 
10 Bom. L. U. 3tW; M. L. J. 1; 10 .M. L. T. 1; 1 h. 
\V. TiiO and Ah<lul v. Joicahir l.nl, 1ml. Cu>. 

0451: 12A. L. J.024; 10 Bom. L. U. 3d.*,; IS C. W X 
903; 15)C. L. J. 020; 27 M. L. J. 17; (1911) M. W. \ 
485; 10 M. L. T. 41; 1 L. \V. 483; 30 A. 3r,0 (P. C.), 
followed. 


In the matter of an applicatioti for review 
of jiuUMnent pa.ssed by tiie Hoirblo Mr. 
Justice Fletcher and tlie Iloirble Mr. Justice 
Richardson, on tlie 2()th Alny 1914, in appeal 
from Appellate Decree No. 2.^S1 of 1012, beiiigr 
an appeal preferred on the 13th of August 
101*2, against the decree of the Subordinate 
Judge, 1st Court, of Zillali Midnapore. dated 
the 7th Alay 1912, reversing that of the 
Munsif, ‘Jnd Court, at Contai, dated the 
21st August 1911. 

FAt)TS of tlie case appear fullj’’ from 
the following judgment of Fletcher and 
Richardson, JJ., dated the 2Gth May 1914-, 
under review: 

Fletcher, J.—The only point that calls 
for our decision in this appeal is whether an 
application for an order ab.solute for .sale of a 
decree uiW, dated the 2bth of .September ISOb, 
is barred by limitation. 

Tlie actual date of the application of the 
order absolute for sale does not appear from 
the paper-book, but it is admitted that the 
application wa.s made after tlie Code of Civil 
Procedure, 1903, came into operation. 

The Code of Civil Procedure, 1008, 1 ’epealed 
.sections 85 to 90 of the Transfer of Property 
Act, 1882, and in lieu thereof enacted the 
provisions contained in Order XXXIV in the 
first Schedule to the Code with reference 
to suits relating to mortgages on immoveable 
property. 

Prior to the Code of IT08 it had been 
established by the decisions of this Court 
that there was no period of limitation 
within which a plaintiff was bound to apply 
for the order absolute for sale in a suit 
brought for sale of the mortgaged property. 
Thus in the ca.se of Tiluck Singh v. Varsote.in 
Vroshad (1) Prinsep and Ghose, JJ., decided 
that an application under .section 89 of the 
Ti-ansi'er of Propei-ty Act, 1882, to have a 
mortgage decree for sale made ab.solute was 
not governed by Article 178 of the Indian 
Limitation Act, lfc77, and that the Article 
was limited to applications under the Code 

(D 22 C. 924. 


of Civil Procedure. Tlie learned Judges 
t.iwards the close of tlieii* judgment made 
the following remarks: “We may further 
observe tliat no linal oi-der for .sale having 
been pa.s.sed, tlie .suit may properly he regard¬ 
ed as being .still pending.’^ Article Ibi of 
the Limitation Act of 1908 Is in identically 

tlie same term.s as Article 178 of the Act of 
1877. 


The question for our decision depond.s on 
wliether tile provisions of Order XXXt\'of 
tlie lirst Scliedulo to the Code of Civil 

Procedure. 1908, apply so as to take away a 

ve>ted, riglit whicli the plaintilf had, of 
applying to have the decree for .sale made 
absolute. 

The Allahabad High Court has laid down 
in tlie ca.se of v. hh,-i Singh (-) 

tliat the elfcet of tlie Code of Civil Procedure, 
I9u8, did not take away the vested right 
that a party had to apply to have hi.s decree 
for .sale made ab.solute. 

A contrary view was taken by the Pomhay 
High Court in the case of Dado Atmanini 
llasnhins v Shauknr ])uftn(niij(i (3). 

Put with all respect to the learned Judge.s 
who decided tliat case, it seems to me that 
tliey founded their judgment on a misreading 
of tlie judgment of Jenkin.s, C. J., in the 
case of Ani<dak Chand Jhmik v. Shnrat 
Chundra Mukerjee (4). 

Moreover, we iiave the recent decision of 
a special Bench of this Court in tlie case of 
(iopeAiivar Pal v. Jihnn Chandra (5), wliicli 
laid down that a right of suit is a vested 
riglit and tliat it is an establislied a.xiom of 
construction that though procedure may lie 
regulated by the Act for the time being in 
force still the intention to take away a vested 
right without conipen.sation or any saving is 
not to be imputed to the Legislature unless it 
be e.vpressed in unequivocal terms. 

Applyiiife tho.se principles to the case 
before us 1 think the learned Judge in the 
lower Apptdlate Court came to a correct 
decision. 

The present appeal, therefore, fails and 
ought to be disnil.ssed with costs. 

U(CHAKi><ON', J.—I agree. 

Balm Jyofish Chandra Hazra, for the Ap¬ 
plicant. 


(2) 0 Ind. Ca.s. 18S; 7 A. L. J. 420; 32 A. lOi). 

(3) 21 Ind. Cas. 318; .38 B. 32; 15 9 omi. L. I{. 841 

(4) II hid. Cas. 9-L3; .38 C. 0 j 3; h> C. W. \.49, 

(5) 2t lud. Cas. 37; 18 C W. N. 8ai; 19 C L J 
649; 41 C. 1125. 
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Bftbu Brnjo Lai Chahravarh’, for tlie 
Opposite Party. 

.TUDG^^tENT. 

Fletcher, J.—Tliis is a iUile obtained liy 

the defemlapt-appellant calling on the plaint- 
iff-respondent to sbosv cause why a review 
of judgment should not be granted. Ibe 
only question involved in the appeal was. 
wbetbev an application for an order absolute 
for sale of a decree in a mortgage suit, date<l 
the -Jstli of September 1S98, was barred by 
limitation. Following the decisions of this 
Court on appeals from Courts subordinate 
thereto we held, as we were bound to bold, 
that no period of limitation applied to such 
an application and that the Code of Civil 
Procedure, 1908, had not taken any vested 
right that the plaintiH had. Gn the original 
side of the Court a different view lias been 
taken, namely, that an application for an 
order absolute for sale in a mortgage suit 
is a proceeding in execution and must be 
made within the time prescribpd by the 
Indian Limitation Act: AmoJak Chmul 

Parak v. Sharat Chander Mukorj^e (t). 
After our decision in the pre.sent case the 
learned Vakil for the defendant appeared and 
called our attention to two decisions of the 
Privy Council published since the date of our 
judgment. The.se two decisions are Batuk 
Nath V. Munni (ti) and Abdal Majid v. 
Jawahir Lai (7). In both of tliese cases Pie 
Privy Council had expressed an opinion 
contrary to the view we expressed in our judg¬ 
ment. We, therefore, issued the present Rule. 

I think the pre.sent Rule must be made 
absolute. The present case is covered by tlie 
two decisions of the Privy Council that I have 
cited aU.ve. ^Moreover the case of Mnnna Lai 
Parrack v. Saraf Chander Mukerji (8) has 
been on appeal to the Privy Council and the 
decision of this Court has been affirmed. 
See Baja Nnremh-a Lai Khan v. Jogi }{ari (9). 
That being so, the preset Rule must be made 
absolute. The appeal of the defendant must 
be allowed and the judgment of the Subordi¬ 
nate Judge set aside and that of the ^lunsif 


(61 3 Ind. Cos. 64-1; 36 A. 284; IS C. W. N. 740; 12 
A L J oHO; 19 C. b. J. 574; 16 Bom. L. K. 360; 27 >1. 
l’J. 1; 16 M. L. T. 1; 1 L. W. 729. 

(7) 23 Ind. Cos. 619; 36 A. 350: '2 A. L. J. 624; 16 
Bom L. R. 395; 18 C. ^V. X. 963: 19 C. L. .J. 626; 27 
M. L. J. 17 vl9I4 M. \V. N. 485; 16 M. h. T. 44; J L. 

(8) 27 Ind. Cas 683; 17 M. L. 1. 120; 21 C. L. 
8-2 L. AV. 282; 19 C. W. N. 561; 17 Bom. L. R. 408. 
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restored. The plaintiff must pay to the de¬ 
fendant his costs in this Court and the Courts 
below including the co.sts of this Rule, the 
hearing fee in the Rule being one gold viohur. 

Richaroson, j.—I agree. 

Rale made ahsolntr. 


CALCUTTA HIGH COURT. 

Seconp Civil Appeals Nos. 2310, 2r)51 to 
2d">7 OK 1911 AND Appeal from Order No, 646 

OF 1911. 

March 11, 1915, 

Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon. 

SHASHI BHUSAN HA/RAH— Defendant 
—Appellant (in all cases) 

versus 

In No. 2310 of 1911 

Sheikh ESABAR (ESRAR) ALI NAZTR 

and otuer.s—Plaintiffs—Respcndent.s 

In No. 2651 of 1911 

PURNA CHANDRA PAL— Plaintiff- 

Respondent 
In No. 2652 of 1911 
KALIDAS SAMANTA and others— 

Plaintiffs—Respondents 

In No. 2653 of 1911 
.TOGENDRA NATH SAMANTA asd 
ANOTHER—Plaintiffs—Respondents 
In No. 2654 of 1911 
Sheikh ARIETULLAH and others— 
Plaintiffs—Respondents 
In No. 2655 of 1911 
AKHIL CHANDRA ADHICARY and 
others—Plaintiffs—Respondents 
In No. 2656 ':'P 1011 
KALIDAS SAMANTA and others— 
Plaintiff.^—Rbspon dents 
In No. 26.^7 of 1911 

ABDUL GAFFUR NAZIR and others— 

Plaintiff.s—Respondents 

In No. 616 op 1911 

Sheikh ARIETULLA and others—Plaintiffs 

—Respondents 

licngal Fenannj Act (Vlllof 1885), 109, 106, 

of-nevenue Court's duty us to J’ 

Civil Court, bar of-^Rcvenue o»d ( inl Courts, jurt • 
dictionoj—Ko forfeiture for mistake in selecting caie 

Court for another, ^ ^ 

Under the provisions of sec! ion 109 of 
Teimncv Act, the decision of a Settlement 0^^. 
rather a Revenue Court, with reference 
is the fair and ecinilable rent, is binding and c •• 

elusive and the tenants are not tl.c 

that decision in any Civil Court, provided that the 
nuestioniu the Civil Courtis concerning any matte 

which or has clearly beep the subject ot fax 
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application nudor aootipna lOo to lOSoftho 

BonsfalToii'^noj’ Act [p. 128, col. 1.] 

Tho dvitv of a Uovonuo Coart ia limitod to tho 

% 

inquiry na to what i.s tho fair r^nt.haviay; rofrard to 
the entry that a])peav< on tho Uocord t)f Ui rhta and, 
tlierefoi'O, section 100 of tho Bengal ’renancy Act is 
no bar to a suit by a tenant for a d'claration that 
tho lauds are eitli'n* or are Irdil at Hx'mI 

rates. Section lOG of tho Bensjal Tenancy Act do'^s 
not oxolude tho rij^ht of a Civil Court. It is an 
extremely dauifomns proposition to say that 
whenever a Statute sives a person a rij'ht to «fo, 
if ho thinks lit, to a special Tribimal, that 
nec'‘ssarily exidndes tho jtirisdiction of tho ordinary 
Courts of tho country, [p. 124, col. 1.] 

A person, because ho wont to a Civil Court 
instead of going to a Hcvonuo Court, is not 
liable to bo deprived of his rights t<i tho jiroperiy 
which he may have ]nirchasod nr inheritcil from 
his ancestors, [p. 124, col. 2.] 

In No. 2310, 2651 to 2657 ok 1911. 
Appeals against tlie decrees of tho S^uh- 
•Tudgo, first Court, Ilooglily, dated 7th July 
1911, afilrining the decrees of the ^funsif, 
second Court, Uluberiah, dated 31st August 

1910. 


In No. 646 ok 1911. 

Appeals against tlie orders of tlie Subordi¬ 
nate Judge, first Court of Hooglily, dated the 
7th of July 1911, reversing tliat of tlie 
iinnsif, second Court, at Uluberiah, dated the 
31st of August 1910, and remanding tlie case 
to his Court for trial on its merits. 

Dr. Hash Behari Ghose, Dabus Sarat 
Chandra Roy Choirdhwy, JyGish Chandra 
Basra and Satya Charan Sinha, for the Ap¬ 
pellant. 

Babus Mnhcndra Nath Boy, Nngendra Nath 
Ghosh and 7 /arrt^//mnC/m//cr.;cc,fortlieRespond- 

ents in Nos. 2310, 2652, 2654, 2657 and 646. 

JUDGMENT. 

Eletcher, J.—Tiiese appeals are preferred 

by the defendant, who is the darpalnidar of 
a certain inonzah, called Nagarporc, of which 
his father obtained a darpatni settlement 
on the 13th April 1899. The plaintifts in 
these cases are the various tenants in tlie 
mouzah. The rights that the plaintiffs 
allege they have in the lands are either that 
their lands are lakheraj, or, in two cases, 1 
think, that they are held at fixed rents, ilie 
only objection that ha.s been raised before us 
js as to whether the Civil Court liad juris¬ 
diction to hear and determine tliese suits. 
Proceeding.s were commenced on the 27th 
July 1901 by the father of the defendant 
to have a Hecoid of Rights prepared and that 


being done, the record was finally pnhlished 
on the 9th July 190h and tho lands of tho 
phiintilTs in tliose suits were all recorded as 
mnl lands. Tlie defendant’s father then 
applied under .section 105 of the Bengal 
Tenancy Act for assessment of fair and 
etiuitnhle rents of the hinds. Objections 
were raised by tho tenant.s, namely, that 
certain of the lands were lakhera.} and the 
rest of the lands wore held at fixed rents. 
The Settlement OlHcer liohl that certain of 
the lands were htlcliproj, hut that tlie otlier 
lands were not lield at fixed rents, hut were 
liable to liave fair rent.s asse.ssed. Tlie cases 
were tlion taken before the Special Judge 
and the learned Special Judge agreed with 
the decision of the Settlement Officer. Then 
second appeals were pieferred to this Court, 
and this Court was of opinion that the 
decision of the Settlement Officer was ultra 
rircs in holding that the hinds were lakhoraj 
and that the duty of the Settlement Officer 
was to settle rents having regard to the 
entriesthat appeared in the Records of Rights. 
This Court upheld the decision in so far as 
it held that the other lands were not hold 
at fixed rents. Then the cases went hack 
to the Settlement Officer and he settled, in 
accordance with the decision of this Court, 
fair rents under the provisions of the Bengal 
Tenancy Act. The tenants then went to 
tlie Civil Court and they brought, amongst 
other suits, the suits that are now under 
appeal in which they asked for a declaration 
either that the lands wore lakheraj or that 
they were held at fixed rents. It is now 
argued that the decisions of the Courts 
below are wrong, on the ground that the 
decision of the Settlement Officer or rather 
the Revenue Court with reference to what 
is the fair and equitable rent is binding and 
conclusive and that the tenants are not 
entitled to question that decision in any 
Civil Court. Of course, that is so under 
the provisions of section 109 of the Bengal 
Tenancy Act, provided that the question in 
the Civil Court is concerning any matter 
which is or has clearly been the subject of 
an application made under sections 105 to 108 
of tlie Bengal Tenancy Act. But it is 
obvious from the decision of this Court in 
the secend appeals, to which 1 have referred, 
tiiat this Court held that the Revenue Offic^er 
was not competent to go behind tlie Record 
of Rights and enquire what was the reaj 
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nature of the interest of the tenants. This 
Court said that tl>e duty of the Revenue 
Court was limited to the inquiry as to what 
was tlie fair rent havinjr reg’ard to the 
entry that appeared on the Record-of-Rights. 
It is quite obvious that, in that view, 
section 100 of the Bengal 'J'enancy Act 
would not bo a bar to tlie present suits. 

Then an argument tliat .seems to me to 
have no substance at all has been advanced 
and that is tliut, having regard to tlie terms 
of section lOb of the Bengal Tenancy Act, 
as tiie tenants have taken no proceedings 
as contemplated by tliat section, therefore, 
they are deprived of tlie rigid of suit in tlie 
Civil Court. But the wording of the section 
clearly does not bear any sucli construction. 
The wm’ds are that *a suit maj” be institut¬ 
ed.’' Tlie word “may” cannot be construed ns 
moaning that the jurisdiction of the Civil 
Court is excluded. Before the jurisdiction 
of tlie ordinary Courts of the country can 
he excluded by a special Court, namely, the 
Revenue Court, there must be the clear 
words in the Statute excluding such juris¬ 
diction. It is quite true that Dr. Chose has 
referred to ns an nnrcported decision of 
this Court* in which the view is taken that 
section lOG does exclude the jurisdiction 
of the ordinary Civil Court. But that 
decision stands alone or rather if it has got 
any sui)port at all, it is supported by llie 
decision in Jogt'iulra Safk v. Krishna Vrainada 
(1), that has received judicial con¬ 

sideration on more than one *^ccasion 
and cannot he considered as lending a 
strong support. It is suHicient to say that 
my learned brother who is sitting with me 
has, in a well-considered judgment,! already 
dissented from this decision which Dr. 
Chose relies upon. I do not .see how, on the 
plain words of the section (lUG), it can ho 
said that the section excludes the right of 
the Civil Courts. It is an extremely dangerous 
proposition to say that wlienever a Statute 
gives a person a right to go, if he thinks 
fit, to a .special tribunal, that necessarily 
excludes the jurisdiction of the ordinary 
(1) 30 C. 1013; 12 C. W. X. 1032; 8 C. L. J. 322. 


•Reportocl in Imiiun Cases. See Sushi Bhus'in 
llttzra V. Comar Samanta. 28 Ind. Cas. 981- 19 

C. W. X. £’(?. 

fliefereiice ai)i)ears to be to Shashi Bhushan llazra 
V. Denainoyee Dasi, 23 Iml. Cas. 615; 19 C. W X 
QSSn^Ed, 
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Coni't of the country. I think that it does 
not so exclude and that tlie words of 
.section OG are merely permissive, and in 
my opinion the decisions in the two ca.ses* 
that liave been cited to us by the learned 
V'akil for the respondents are more in 
accordance witli not only principle, but the 
plain words of section lOG, than t.nat which 
Dr. Ghose has relied upon. That being 
.< 0 , it is manifest that there is nothing in 
tlie pi’occedings that have taken place before 
tlie Revenue Court or the omi.ssion of the 
plaintiffs in tliese suits to resort to the 
lievenne Court that would take away the 
riglits that tlie plaintiffs allege they liave 
in the lards as against the (Ja)' 2 iafnidar, 
It seems to me to he an alarming proposi¬ 
tion to put forward that a person, because 
he went to tlie Civil Court instead of going 
to the Revenue Court, is liable to be deprived 
of his rights to the property whicli he may 
have purchased or inherited from his 
ancestors. I agree with the decision of my 
learned brother in the case that has been 
handed over to us by the learned Vakil for 
the respondents and I think that the judg¬ 
ment arrived at by the learned Judge of 
the lower Appellate Court is correct. The 
appeals, therefore, fail and must be dismissed 
with costs. 

Tku.nox, J.— I agree. 

Appeal dis7nii<spd. 

®Uofc-rcnc'C iipparoiiily is to Pandoh Dovari Dos v. 
AiKHida Kishuu Chafemvard, 7 Iml. Cas. 102; 12 C. L. 
.1. 19.5; 14 C. W. X. 897 ami Shashi Bhushan Hazra v. 
Denatnoijce Dust, 23 Ind. Cas. Glo; 19 C. W. X. G38 m.— 
Kd. 


^iIADRAS HIGH COURT, 

Sfcond Civil Appeal No. 1093 of 1913. 

January 12, 1915. 

Present'. —Mr. Justice Spencer and 
2ilr. Justice Napier. 

ARUNAGIRI MUDALIAR— Plaintiff- 

ArPEbLANT 


versus 

KUPPUSAMI PJLLAI and otueks— 

Dbfkndani s—Respondents. 

Transfer of Properiy Act (IV of 18^2), ss. 82, 101-- 
VsHjructuary and sintfic uwrigage in favour of 
same yerson—itorigagec purchasing some of 
gaged property—Suit on simple mortgage — Liobt- 
lity of property puichased to rateable co7itributiv7t. ^ 
The defendant Xo. 1 a» d another mortgaged certain 
properties to tho plaintiff with possession. Later on 
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dofomlantiii Nos. 1 and 2 oxocutod a aimplo morrgjipo 
in I'cspoet of tho snnio liuuls ns woll us u houso and n 
houso site in favour of the plaintiff. The plaintir then 
purchased the lands, tho sale-deed expressly stating 
that tho debt secnrecl by tho simple mortj^age shonhl 
stand In a suit to enforce tho niortgjigo security 
under the second luortjja^e: 

heldy il) t\iM the plaintiff took tho lands subject 
to all tho incidental liabilities which attached to 
thorn by reason of their having been previously 
mortgaged under the simple mortgjige and which 
were, therofoi*e, liable to contribnto to the debt 
scoured by it; [p. 126, col. 2.] 

(2) that the plaintiff’s liability to contribute out of 
the value of the lands purchased by him arose not 
by reason of his position i>f usufructuary mortgagee 
but by his purchase of the mortgagors’ etpiity of 
redemption, [p. 126, col. 2.] 

Ht'hi, (per NupiVr, j.. dissenting), that the plaintiff 
tnortgagee was entitled to enforce his claim for the 
whole amount of his mortgjigo against the pn^perty. 
[p 128, col. 1.] 

Sesha ^;yanj 7 ar v. Kriahna Aiijamjar, 2-t M. 06; 12 
M. L. J. 383; Esuff Ali liiji v. Pnnchnnan. 

Ckettcrjre, 6 Ind. Cas. 84-2; 15 C. \Y. X. 800; 11 C. L. 
J. 639, followed. 

Second appeal again-st the decree of the 
District Court of North Arcot, in Appeal Suit 
No. 496 of 1912, preferred against the decree 
of the Court of the District Jlunsif of 
Tiruvannamalai in Original Suit No. lOS of 

1912. 

FACTS of the case appear from the follow¬ 
ing judgment of the District Judge:— 

Plaintiff appeals. Defendants Nos. I and 
2 are brother.s. On 1st October ISO h 1st 
defendant and another mortgaged certain 
land.s measuring 7 acres 98 cerds to plaintiff 
with possession under Exhibit E for 
Ks. 500. 

On the 3rcl February 1900, defendants 
Nos. 1 and 2 executed a simple mortgage, 
Exliibit A, for Rs. 100 m respect oftlie 
saoie lands as well as a house and vacant 
sites in favour of plaintiff. In order to 
discharge the mortgage-debt of Exhibit E 
and other debts, (documents Nos, 1 ami 
2) the two persons sold the lands for 
Rs. 950 to plaintiff on 9th ilay 1901, under 
a sale-deed Exhibit F. 

On 22nd December 190S, 5th defendant 
purchased the house and vacant sites from 
1st defendant for Rs. 500, under Exhibit 1. 
Plaintiff now .sues to enforce the mortgage 
security, Exhibit A, and to recover Rs. 460 
froui the defendants by tho sale of the 
mortgaged property. 

Defendant No. 5’s conteutiou was 


that all tlio properties compri.sed in the 
mortgage, Exliihit A, were liable i'nr the 
satisfaction of tho plaint debt and that 
not more than a rateable part of tlio 
mortgage-debt .should be thniwn upon tho 
property in hi.s Immls, viz., the Iiouse and 
vaciint .sites. The District Muiisif accepL- 
eil tlie contention that plaintiff was only 
entitled to recover Us. 306-10-8, in tiio 
proportion whicli tlie value of the hoii.se 
and &itps (Ks. 600) bore to the \ahie of the 
lands (Rs. 400) tree of the mortgage of 
190 h Exhibit F is .stvled * * 

* * * * ^1 

to be an 

outright deed of sale. It. however, contains 
tho following recital; * * # 

* * # ^ 

which is translated correctly by the Miinsif, 
as ‘wliile tho mortgage of 3rd February 
1900 (i. e. Exhibit A) created by ICuppu- 
sami Pillai and Narai'annsami Pillai (defend¬ 
ants Nos. 1 and 2) is still subsisting, 
we sell these lands to you.” 

I agree with the District Mun.sif that 
wliat was .sold was tlie equity of redemp¬ 
tion and tliat the document cannot he 
construed as a .sale of the vendor’s entire 
interest free of the mortgage charge. 

Section 82 of the Tran.sfer of Ih’operfy 
Act provides that between .several properties 
mortgaged to secure one debt rateable 
contribution to that debt i.s to prevail in 
tlie ab.sence of a contract to tlie contrary. 
The circumstance that tho mortgagee 
plaintiff subsequently purchiisnd a portion 
oftlie mortgaged property docs not, I think, 
affect the doctrine of contribution. The rate¬ 
able burden wliich tlie properties are to bear 
has to be calculated according to their 
valuation at the time of the mortgage. 

I think tlie District Vnnsif was right 
in holding tiiat plaintiff was bound to 
abat«‘ a portion of his debt in the jiro- 
pi-rtion which tlie value of the properties 
purclia.sed by him bore to the whole 
mortgaged property. 

The only other question argu--d in this 
appeal i.s whether the clocision in a former 
suit, Original Sait No. 236 of If O/, in tho 
TirukaviluT District Jlunsif’s Con .-t ooerates 
as res judicata. It appear.s that 5th defendant 
sued defendants Nos. 1 and 2 t-/. enforce a 
mortgage of i904. The present pkintiff, wlip 
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was 5th defendant ill the suit, pleaded that 

the house which was item No. 1 in the 
suit should be sold subject to his prior 
niortpapeof 1900. I'lfth defendant admitted 
plaintiff’s priority and a decree was passed 
accordingly. Plaintiff did not allege in 
his written statement that he had a 
mortgage on the hou.se and lands also. 
There was no decision in the former suit 
on the question in issue in this suit, 
and it is difficult to see how 5th defendant 
can be estopped from raising his present 
plea that the property sold to him is 
only liable to centribute rateably to the 
plaint mortgage debt. 

The matter is clearly not by 

reason of the decision in the former 

suit. 

The appeal fails and is dismissed with 
costs.” 

^Ir. FailmanabJifi Aiynn-ar, for the 

Appellant. 

Mr. K. U. Riingamami Aiyangar, for the 

Respondents, 

JUDGMENT. 

Spbncfu, J.—it is clear in my opinion that 
when the plaintiff purchased the cultivable 
lands by his sale-deed, Exhibit F, on 9th 
ilay 1901, he took them subject to all tlie 
incidental liabilities which attaclied to them 
by reason of their having been previously 
mortgaged under the simple mortgage (.Exhi¬ 
bit A) of 3rd February 1900 along with the 
liou.se and house site of defendants No. 1 and 2. 
In fact the sale-deed expressly stated that 
the debt secured by the simple mortgage was 
to .stand, thus bringing the case within the 
tirst exception to section 101 of the Transfer 
of Property Act. I am unable to read into 
these words an implied meaning that they 
referred to the .simple mortgage standing not 
on the lands described in the sale deed, but 
on other property not therein spccilied. If 
the parties intended to convey a different 
meaning by the words used by them, then 
I can only say that they did not expre.ss 
their meaning properly. There are no words 
in the document stating expressly or by impli¬ 
cation that the sale was free of encumbrances. 
In other words, the plaintiff took whatever 
rights over the cultivable lands the mort¬ 
gagors had to sell, tij.,the equity of redemp¬ 
tion, while the mortgagors retained all the 


rights they hitherto po.ssessed in the house and 
hou.<5e site. Again, when on 22nd December 
190S, the 5th defendant purclia.sed from de¬ 
fendants Nos. 1 and 2 the house and heuso 
site, he succeeded to all the rights and 
benetits which the mortgagors then pos.sessed 
in that property. Among such rights was 
tlie right conferred by sef’tion 82 of the 
Tiansfer of Property Act of making tlie 
lands mortgaged along with tlie house and 
site conti’ibnte rateably to the debt secured 
by the simple mortgage of 3rd February 1900. 

it is argued, ./!>•*•/, tlint by providing in the 
sale-deed (Exliihit F) for the discharge of 
the principal of his own usufructuary mort¬ 
gage of 1st October 1S96, the plaintiff implied¬ 
ly cast all the burden to which the property 
was then subject on the house and site: and 
i-cfoH'- ///, that the 5th defendant’s undertaking 
to discharge plaintiff's simple moT’tgage when 
he took a private conveyance of tlie house 
and site was equivalent to a renunciation of 
lii.s right to make the other lands bear any 
portion of the debt. 

But the usufructuary mortgage dees not 
really affect tlie question, as it had been 
cleared off before the 5th defendant purchas- 
eil the house and site and thus plaintiff’s 
liability to contribute out of the value of 
tlie lands purchased by liim to the discharge 
of his own simple mortgage aro.se, not by 
reason of his position a.s usufructuary mort¬ 
gagee of th#^ lands but by his purchase of 
the mortgagors’ equity of redemption. 

Again, the 5th defendant’s agreement 
(Exhibit G) was an agreement witli one of 
tlie mortgagors (1st defendant) and could 
not b*^* taken as tlie foundation of any rights 
in favour of any other owners of property 
burdened by the plaintiff’s simple mortgage, 
such for instance as the plaintiff. 

Lastly, as regards the plea of res judicata^ 
the admission of 5th defendant, who was 
plaintiff in Original Suit No. 236 of 
was an admi.ssion of priority, not an admission 
that he surrendered his right to claim con¬ 
tribution at any future date, nor was the 
right to contribution directly and substantially 
in issue in that suit. I hold that the view 
taken Ly the lower Courts was correct ^ and 
that this second appeal must be dismissed 
with co.'its. 

Napjeu, J. — This is an appeal from a 
judgment of the District Judge of North 

Arcot in Appeal Suit No. 496 of 1912, from 
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Original Suit No. 103 of 1912 on tlie tile 
of the District Munsif of Tirnvnnnamalai. 
The suit asked for a mortgage decree 4ii 
respect of an amount of Rs. 400, alleged to 
be due from the defendants on a simple 
mortgage deed, Exhiliit A, executed by defend¬ 
ants Nos, 1 and 2 on 3rd February 19 yO. 
The properties covered by this mortgage were 
certain lands which Inul already been mort¬ 
gaged by the 1st defendant and another to 
the plaintiff by Exhibit E on the 1st October 
1S96, together with a house and house site 
charged for the first time by Exhibit A. 
The plaintiff, by Exhibit F of the &th May 
1901, purchased the lands covered by Exhibit 
E, and the present suit is to recover the whole 
amount.due on the mortgage Exhibit A by 
the sale of the house and house site charged 
therein. The District Munsif held that the 
plaintiff mu.st abate a portion of his claim 
in the proportion which the value of the 
properties purchased by him bears to the 
whole properties mortgaged, and gave a 
decree with respect to two-thirds of the claim 
only. 

The District Judge, on appeal, holds that 
under the purchase-deed, Exhibit F, the mort¬ 
gagors sold to the moi tgngee the equity of 
redemption and that the document could not 
be construed as a sale of the mortgagors’ 
entire interest free of the mortgage charge. 
He, therefore, held that, just as a stranger 
would be bound to contribute under section 
82, so the mortgagee in his capacity of owner 
of the equity of redemption of one of the 
properties mu.st contribute ahso, and, 
that on making allowance for what he was 
bound to contribute, the District Munsif 
was right in only allowing the sale for two- 
thirds of the value of the mortgaged property. 

The point argued before us on appeal is 
that Exhibit F is not a sale of the equity of 
redemption keeping the mortgage alive, but a 
sale of the whole property free of the mortgage 
charge. Reliance is placed by the appellant on 
the case of Mir JiJstiff AH Haji v. Panchanan 
Chatterjee (1), where tjie distinction between 
these two classes of transactions is pointed 
out, and the test laid down by Mr. Justice 
Mookerjee is whether the mortgagee pur¬ 
chaser applied the purchase-money towards 

(1) 0 Ind. Cas. 842; 11 C. L. J. C39; 16 C. W. N. 
800. 
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tiio .satisfaction of the mortgage debt, ” 
and he tlicn expressed the view that it 
was not fair, if he liad done that, to make 
him give credit, when proceeding against 
the other property, for a further sum 
representing the difference between tlic 
mortgage value and the settled price. ’I'lie 
appellant appears to have sought in the 
first Court to adduce oral evidence as to 
the intention of the parties at the time 
of Exhibit F, obviously for the purpose 
of explaining the apportioiiment of the 
purchase-money. Hut the Di.strict Munsif 
refused to admit it, holding that the 
language of Exhiht F vvas clear that the 
mortgage was kept alive. In Ids appeal 
memorandum to the lower Appellate Court he 
pressed that this evidence sliould not have 
been shut out, and renews this plea liere 
and desires to show how the purclm.se-nionej' 
of Rs. 950 was applied. Exhibit F purports 
to be a deed of ab.solute sale of the pro¬ 
perty with full right to alienate by sale, 
gift, etc. Then come the words on wliich 
the diHiculty arises: “ Tlie amount due 
under the liypothecation deed executed 
on 3rd February 1500 is excluded.'’ 
This translation, as well as the translation 
by the lower Courts, is cballenged by the 
appellants ; and an alternative reading is 
given to us by the Bench clerk, “ while 
the balance due under the hypotliecation 
deed executed on 3rd February 1900 
stands. ” The appellant argue.s that this 
means that the amount remains as a charge 
on the other property, i.e., the house and 
house site, and that it was put in to make 
that clear. The respondent support.s the 
view taken bj’’ the lower Court that it was 
intended to keep alive the liability on this 
property also. 

In these circumstances I think it best 
to see what the nature of the original 
mortgage wa.s. Exhibit A was a simple 
mortgage, that is to say, a promise by the 
mortgagor to pay the mortgage-money with 
a right to proceed against the hypothecated 
properties for the purpose of recovering 
the amount. Exhibit E, the prior mort¬ 
gage, was a usufructuary mortgage. 
When the property was sold by 
Exhibit F the title to the property passed 
to the mortgagee who already had the 
right to possession. What, then, became of 
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tlie moi-tcagee's riglits under I'-xtnbit A 
with reference to this property.'' 1 am 
unable to see how Kxliilnt F can hiuo 
failed to operate as a merger. Ihs right 
under Exhibit A was to bring the property 
to sale. ^Vhcn the property lead passed into 
his hands as absolute owner, this right 
must, apart from any statutory posses.sion 
necessarily disappear. U is .in.to true that 
under .section 101 of the Tran.sfer of Property 
Act it is in the power of the mortgagee 
to keep the alive, but 1 am unable 

tn see any express words or necessary im. 
plicatiju the language quoted above by 
wiiicb the mortgagee declares that it sliall 
continue to subsist. Tlie alternative require¬ 
ment is that the continuance would he tor 

his benefit. U is most obvious that it 
there is another property liable ^ for the 
mortgage amount which is sufficient to 
discharge it, it cannot be for the beneHt of 
the mortgagee to keep alive the charge on 
the property purchased .so as to render 
him liable to make a rateable reduction. 

I am inclined to think that the appellant .s 
reading of the clause is the correct one. 
Anyhow, I am clear that it has not been 
made out that the view taken by the lower 

Court is correct. ^ r i 

I would refer to the view that I have 

expressed in Thuroor Venkatasnbba W’dtJu v. 
Bagiainmal (2) that a mortgagee i.s entitled 
subject to the provisions of sections oh, 00 and 
81 to proceed, for the whole amount of his 
mortgage debt, against any portion of the 
mortgaged property, and I decline to in¬ 
troduce limitations to this right save as are 
to be found in the language of the Act, 
or as arise by fraud of the^ mortgagee or 
in circumstances coining within the pur¬ 
view of section 90 of the Trust Act, which 
must be alleged and made out a.s an 
answer to the plaintiff mortgagee’s claim. 

In my view it does not rest on the 
plaintitf to show that he paid the full 
value of the unincumbered property to the 
defendants No. 1 and 2, but on the defendants 
to establish the contrary. The property 
■was, as above stated, subject to a usufruc¬ 
tuary mortgage in favour of the plain¬ 
tiff on which Rs. 500 was^ due and the 
puvch'ise-naoney was Rs. 950. Defendants 
JIos. 1 and 2 did not set up any case of fraut. 

(2' 29 Ind. Cas. 113; 2 L. W. 469; (1013) JI. W. 
Ji. 339; 17 M. L. T. 411. 


or allege that the sura of Rs. 950 was 
not the full value for the property. The 
5th defendant is tlie real contesting defend¬ 
ant. lie purchased the equity of redemption 
in the house property covered by Exhibit A 
long after the sale under Exhibit F, 
iiis purchase being in 1908, while Exhibit P 
i.s in 1901. In his written statement he 
claims tlie rateable reduction, but alleges 
iH) grounds in support of the claim. In 
my opinion tliis Cxise i.s covered by the 
principles laid down in Sesha AtyinJO^^' 
v. Krishna Aiynngar (3) and Mir Esuf AU 
Ifoji v. Pachanan Ckatterjee (1), and the plain¬ 
tiff mortgagee is entitled to enforce his 
claim for the whole amount of his mortgage 
against the property covered by Exliibit A, 
and I would give a preliminary decree for 
sale for the whole amount found due on 
the mortgiige ; but as my learned brother 
takes a different view, the appeal will be 
dismissed w'ith costs. 


Appeal dismissed. 


(3) 24 M. 96; 12 M. L. J. 2fi3. 


CALCUTTA HIGH COURT. 

AfI'EAL from OUDEllS Nos. 181 AND 189 OF 1913 

June 'I, 1914. 

Present :—Justice Sir Asutosh !Mookerjee, Kt., 
and Mr. Justice Ileachcroft. 

In No. 181 of 1913 

NRIPENDRO NATH SHAHOO—Ai'I'ellant 

In No. 189 of 1913 
GOPINATH MANUAL— Ai'peldant 

versus 

ASllUTOSH GHOSH and others— 

Respondents. . 

provincial fnsolvencij Act (III of 1907). ' }* 

scopf oj—Trantfer of prope'‘tij or any interest therein 
—Preference, jraudulcnt—Bnnlen of proof— Dojninnn 
licfC^Propet* test—^Dif^position^ voluntdpy — Debtor' ^ 
state of mi ltd - Good fnith no protection to credifoi.^ 
IJefore a ti-ansforby a debtor of any incerest 
property is avoided iiiulor section 37 tU ot 
Provincial Insolvency Act, four conditions must o 
fulfilled, namely/rst, thf debtor must, at mo ^ 
of tho transaction, bo unable to pay from jus o 
money his debts as they fall due; secondly, ^ 
transaction mnst be in favoiu’ of a creditor 
some person in trust for a creditor: ^^drdly- ^^ 
debtor must have acted with the Wow of " 

such creditor a preference over his other crcdi o . 
nmXfonrthly, the debtor must be adjudged an ' 
vent on an insolvency petition presented 
three months after tho date of the transaction soug 
to bo impeached, [p. 130, col. l.j 
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NRIPENDRO NATU I’. ASUUTOSH GHOSH, 

liore &i] net is iMiponchod ns n frniululoiit juvfcr- 
eiice, the onus of prot)f lios on the Koeoivor, even if 
the debtor was insolvent at tlio time of the pavnient 
and knew himself to he st). [p. 1.10, col. 1.' 

In I'e Laiine,K.v poite airvnA\H)S) .'> Miinson l-hS; 
b/ L. J, Q. Ih 4dI; 40 W. It. 401, In re Enton iiml 
Ev parte Viney, (1807) 2 g. \i. 10; 0(5 h. J. g. 15. 401; 
4 Munson HI and In re Luke, Ex pniie Dyei\ 
(1901) 1 K. 11. 710; 70 L. .T. K. 11. 300; 84 L. T. 430; 
49 W. U. 201;R Munson, 143, referred to. 

In the determinution of tho question whetlier a 
person is able or unable to pay his debts, as they 
become due, from his own money, the fact that be 
has money locked up which, at a’luter period, may 
bo uYoilable for (he payment of his debts, is 
immaterial, [p. 130, eol. 2.^ 

)Vash>n>jton Diamond Co. In re, (1893) 3 Ch. 95; 02 L. 
J. Ch. 893; (50 L. T. 27: 41 W. H. bsi, referred to. 

A particular transaction in favour of a creditor 
may bo set aside as a fraudulent preference onlv 
if it is proved that it A\as carrietl out witli the 
substantial or dominant view of givin" tlie (^^^^(('r 
a preference over the other creditors. [i). 130. 
col. 2; p. 131, col 1.] 

Ex parte OriffitU^Wileoxon, In re, (1883)23 Ch. D. 09; 
o2 L. J. Ch. 7l7; 48 L.T. 430; 31 W.R, 878 and E.r parte 
mu, Bird, In re, (1883) .32 L. J. rh. 903: 49 L. T. 278; 
32 W. R. 177; 23 Ch. D. 093 at p. 701, referreil to. 

The proper test to ascertain the tlominunt view is 
the question, “was the act done voluntarily” ? [p. 131, 
col. 1.] 


Gohse f( 1 - Biibu Khettcr Mohan Sen, for tlio 
Appellant. 

In Arro.vos Nos. 181 ant* ISO or lOLS. 

lial)u.s Bepin Behari Ghoso and Batifth 
Chandra Mnhcrjer, foi* tlie Ko.spondents. 

JUDGMENT. 

Ml’KKU-icb;^ J.—These appeals are directed 
against an order under .section .37 of the Pro¬ 
vincial Insolvency Act. Onthc-tth December 
1911, Nilratan Mandal and his four brother.s 
e.vecuted a mortgage for Us. 9,000 in 
favour of one of their un.secured creditors, 
Nripendra Natli Sahu. (.)ii the 27tli 
December 1911 and Idtli .Felu:uary 1912, 
they executed two other mortgages, one for 
Us. 0,000 and anotlier for Us. 1(1,000, in 
favour of their unsecured creditor Gopinath 
Mandal. On tho 19th February 1912. a 
third creditor, Kissen Chand Ivessari Chand, 
applied to the District .Judge under section 
5 of the Provincial In.solvency Act so tliat 
the mortgagors miglit be adjudicated insol¬ 
vents. The application was granted and a 
local Pleader, Uabu Ashutu.sli Ghose, was 
appointed Receiver. In due course on tlie 


A voluutnry clisiiosition is an act maving tVam tl,e ?>epteinbei- Uilli, the Receiver applied 

debtor spontaneously, [p. 131, eol. 1.] flto the Court to take action under section 

The use of the word “pi-eference” im))Uos au act t J37 and to annul the three mortgage.s 


of free will, so that there can be no preference j 
where the act isthe result of pressure, [p. 131, eol. 2.J I 

In every case the state of mind of tho debtor is 
the paramount consideration, [p. 132, col. 

Under section 37 of the Pi-ovincial Insolvency Act 
(which is substantially identical witli section 48 of 
4() it 47 Viet. c. 52), good faith on the part 
of tho creditor affords him no protection where 
the intention of the debtor to give him a preferenco 
is established, although sub-sectiou (2) of section 37 
protects a person who, in good faith and for vulujiblo 
consideration, has acquired a title through or under 
a creditor of the insolvent, [p. 132, col 1.] 

Daviaon v. (1857)3 Jur. (x.s.) 791; Butcher 

V. Stead, (1875) 44 L. J. Bk. 129; 33 L. T. 548; (1857) 
24 W. R, 403; 7 H. L. 839; and Sharp v. Jackson, 
A. C. 419; 68 L. J. Q. B. SCO; 80 L. T. 841; G Manson, 
264; 15 T. L. R. 418, referred to. 

Appeals against the orders of the Addi¬ 
tional District Judge, 24-Perganas, dated 
the 30th January 1913. 

In Api’eal No. 181 of 1913. 

Mr. B. Chakravnrti, Counsel, and Babu.s 
Bam Chandra Majumdar and Jnanendro Nath 
Sircar, for the Appellant. 

In Apfeai. No. 189 of 1913. 

Babus Mohendra Nath Boy and Panchanan 


'mentioned. This application was granted 
Ion the 30tli January 1913, and the pre.sent 
appeals, wliich have been preferred by the 
two mortgagees separately, are directed 
against that order. The Di.strict Judge 
has found that when Nilratan Mandal 
executed and registered tlie deeds, he knew 
that lie was not in a position to pay his 
debts, and that, con.sequently, tlie mortgages 
must be declared fraudulent and void as 
against the Receiver. This decision of tlie 
District Judge lias been assailed before us, 
on the ground tliat all the elements neces¬ 
sary to justify an order for avoidance of 
the mortgages under .section 37 have not 
been establislied, and tliat the requirements 
of that .section have not been fully appre¬ 
ciated. In our opinion, this contention is 
well-founded and the case must bo re-tried. 
Sub-section (1) of section 37 of the Pro¬ 
vincial Insolvency Act—we quote so much 
only of the sub-section as applies to the 
present case—provides as follows : Every 

transfer of propei-ty or of any interest 

therein.by any per.son unable to pay his 

debts, as they become due, from his own 


9 
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money, iu favour of any creilitor with a 
view of giving that creditor a prefereiico 
over the other creditors, shall, if such person 
is adjudged insolvent on a petition presented 
within three months after the date thereof, 
be deemed fraudulent and void as against 
the Keceiver and shall be annulled by the 
Court." It is plain that before a transfer 
by a debtor of any interest in his property 
is avoided under this section, four conditions 
iiiu.st be fultilled, namely, Jirst, the debtor 
must, at the date of the transaction, be 
unable to pay fronihisowu money his debts 
us they fall due; si'coudly, the transaction 
must be in favour of a creditor or of some 
person iu trust for a creditor; thinUy, 
the debtor must have acted with the view 
of giving such creditor a preferetice over 
his other creditors; and the debtor 

must be adjudged an insolvent on an insol¬ 
vency petition presentedwithin three months 
after the date of the transaction sought 
to be impeached. There is no tlisputc that 
the second and fourth elements are present 
in the case before ns. 'I’he mortgagees were 
creditors of the mortgagors on the dates 
when the mortgage instruments were exe¬ 
cuted ; the promissory notes on which they 
had previou.sly advanced moneys to the 
Mandals were unpaid on those date.s : these 
have been produced and proved to repre¬ 
sent genuine transactions. There is also 
no que-stioii that the insolvency petition 
was presented by the creditor on the 19th 
I February 1912, that is, within three months 
I after the earlie.st of the three mortgages 
* impeached. The coutroversay has thus 
centered round the first and third condi¬ 
tion.?. llefore we discuss the requirements 
of these two conditions, we may point out, 
however, that where an act is impeached 
as a fraudulent preference, the onus of 
proof lies on the Receiver lE.vparle Lancaster^ 
In ye Mar^deu (1)], and it ha.s been said [/« re 
Laurie^ Ex parte Green (2)] that the burden 
^ * of proof lies on the Receiver, even if the 
debtor was insolvent at the time of the 
payment and knew himself to be so, though 
the view has been indicated that in such 
a case the onus might shift: In re Eaton 

(1) (1883)25 Ch. D. 311 at p. SIO; 53 L. J. Ch. 1123; 
60 L. T. 223; 35 \V. R. 483. 

(2) (1898) 5 iManson, 48; 67 L. J. Q. B. 431; 46 W. 
R. 491. 


and Conipani/, Ex parte Yiney (3), In re Lakey 
Ex parte. Dyer (4). 

The firrt point for consideration is, 
whether tlie mortgagors wei'e, on the dates 
<4 the mortgage transactions, able to pay 
from their own money their debts as they 
fell due. The evidence on the record does 
not enable us to pronounce an opinion upon 
this matter. There were, it mu.st be remem¬ 
bered, three inortgages of the 4th December 

1911, 27th November 1911 and 14th Feb¬ 
ruary 1912. Each of these transactions 
has to be tested from the point of view 
of the condition meiitionedj and it is quite 
conceivable that the mortgagor.?, thuugli not 
able to pay from tlieir own money their 
debts as they fell due on the 1-lth February 

1912. might have been in a very different 
position more than two months earlier, on 
the date of the fir.st of the three mortgages. 
Two factors must plainly he taken into 
account on the date of each tran.sactiou, 
namely, what were the debts payable by 
the mortgagors on that date, and, what 
was the money then available to them to 
pay such debts r* In this connection, it 
may be pointed out that in the determina¬ 
tion of the (jnestion wliether a person is 
able or unable to pay his debts as tliey 
become due from his own money, the fact 
that he has money locked up which, at a 
later period, may be available for the 
payment of his debts is immaterial ; 
}rashin{fto}i DiamimdlCo.y In re (o). The ques¬ 
tion, therefore, whether the debtors were, 
at the date of eacli of tlie three mortgages 
impeached, unable to pay, from their own 
monej% their debts as tiiey fell due, must be 


investigated. 

Tlie second point for consideration is 
wliether the debtors acted with the view of 
■giving the mortgagees a preference over 
their other creditors. Here again, the case 
of each mortgagee and of each transaction 
with him ha.s to be separately considered 


in the light of the surrounding circum¬ 
stances on the several dates. A particular 
transaction may be set aside as a fraudulent 
lireference, only if it is proved that it wa.s 
carried out with the sub.stantial or dominant 
(3) (1897) 2 Q. B. 16; 66 L. J. Q. B. 491 ; 4 Mnnson, 


(4) (1901) 1 K. B. 710; 70 L. J. K. B. 390; 84 B. 3. 
60; 49 W. K. 291; 8 Mnnson, 145; 17 T. L. B. 296^ 
ns93'l 3 Ch. 95: 62 L. J. Ch. 895; 69 h. T. 27; 
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other creditors: parte (hxOith, \Vilco.vou, In 

re (G), hZvpurte Hill, Binl, In re (7). This need 
not bo the primary result aimed at; it is 
sufficient that it should be the object aimed at 
in bringing about the primary result: E.r parte 
Taylor, Goldsniul, In re (S), News Trustee v. 
llantiugid). If the transaction can properly be 
referred to some other motive tlian tliat of 
giving the particular creditor a preference over 
the other creditors, the payment is not fraudu* 
lent, because tlie invalidity of tlie transaction 
ai'ises from the intention on the part of the 
debtor to act in fraud of the Bankruptcy 
Law, that is, to prevent the distribution of liis 
property lateably among all his creditors 
[Bills V. Smith (10)]. To ascertain whetiier 
the giving of a preference to the particular 
creditor, that is, putting tliat creditor in a 
better position relatively to the other 
creditors than that in which lie would be 
placed by the Bankruptcy Law IBofoue v. 
Oraham (11)] was the dominant view in the 
debtor’s minds, ‘ the proper test to be 
applied is, was the act done volu ntari ly, 
a ciuestion the solution of which depeiids 
primarily on the inquiry, from wljich party 
did the proposition originate: In re Eaton 
Ex parte Viney (3), In re Vantin; Saffery, Ex 
parte (12). A voluntary disposition is an act- 
moving from the debtor; the question, j 
consequently, in most cases, if not always, ^ 
is—did the thing move from the debtor; 
or from the creditor? Ex parte Veetastet (13), 
Strachany. Barton (14). If it moves entirely 
from the debtor, in tlie sense tliat it was 
his spontaneous act unintluenced by any 
circumstances which tend to rebut the 
presumption that the bankrupt made a 
distinction among his creditors, then the trans- 

(U) (18S3) 23 Ch. D. G^i 52L.J. Ch. 717; 48 L.T. 450; 
31 W. 11. 878. 

(7) (1883) 23 Ch. D. G05 at p. 701; 52 h. J. Cli. 903; 
49 L. T. 278; 32 W. 11. 177. 

(8) (1886) 18 Q. B. D. 295; 56 L. J. Q. B. 195; 35 
W. H. 14S. 

(9) (1897) 2 Q. B. 19; GG L. J. Q B. 554; 45 \V. 11. 
677; 76 L. T. 742; 4 Manson 103 

(10) (18G5) G 13. A. S. 314; 3t L. .1. (^. 13. GS; 11 .Iiir. 
(n-. s.) 154; 12 L. T. 22; 13 W. B. 107; l22 B. U. 1211; 
141 R. R. 421. 

(11) (1856) 2 Jar. (x. 8.) 1225. 

(12) (1900) 2 Q. n. 32.5; 69 L. J. Q. 13. 703; 82 L. 1. 
722; 48 W. R. 6.52; 7 Munson, 291. 

(13) (1810) 17 Vos. 247; 34 E. R. 95; 11 U. R. 70. 

(14) (1850) 11 Exch. G47; 25 L. J. Bx. 182; 4 W. U. 

202 . 


action will be condemned as a fraudulent pre¬ 
ference: Ex parte Tempest, Craven, In re (I-*)). 
Hills V. Smith {10). If on the other liand, tlio . 
proposal for the payment or the disposition of J 
the property comes entirely from the cretlitor • 
and is not collusive, the transaction will stiaid: 
Crosby v. Croneli (lb), Ex prnVe Hall, 
Cooper, In re (17). To take one illus¬ 
tration if it is established that the tran¬ 
saction was the result of real pressure 
brought to bear on tlie debtor liy a cre¬ 
ditor, it cannot be deemed his .spontaneou.s 
act: Tomkins v. Sajj'ery {IS), Butcher v. Stead 

(19), Sharp v. Jackson (20), Joakini v. SeC’ 
ret ary of State (21) for, as Lord Cairns saitl 
in Bntclur v. Stead (19), the nse of the 
word preference” implies an act of free 
will, so that there can be no preference 
wliere the act is tlie result of pressure. 
The pressure, as we have said, must have 
been real, that is. it must have operated 
on the mind of the debtor as the dominant 
influence alfecting him: Boyd, Ex parte, Bnjd, 
In re (22), Oficial Receiver, Ex parte, Bell, 
^In re (2.3), and it must not liave been 
fraudulent, Ex parte Reader, Wriyliley, In re 

(24), Miller v. Sheo Prasad (25), Phnl- 
chand V. Miller (2d). In the case of Oficial 
Receiver, Ex parte, Bell, In re (2.3) it was ob¬ 
served that the preference is fraudulent, if it 
is established tliat, notwithstanding that tlie 
payment or disposition might never have 
been made but for the importunity of tlie 
creditor, it is also a fact that the payment 
never would h; ve been made but for the 
desire to prefer —Brown v. Keinpson (27) 
Graham v. Candy (2S), Ex j)arte Hall, In re 
Cooper {il). To take another illustration, tlie 

(15) (1870) G Cli. App. 70; 40 U J. Bk. 22; 23 L. T. 
G.50; 19 \V. R. 137. 

(IG) (1809) 11 Bust 2.5G; 2 Camp. IGG; 

1003. 

(17) (l882)19Cli.D..580:51 L. J. Cli. 556; 4G L. T. 549. 
(IS) (1870J 3 A. C. 213; 47 B. J. Bk. 11; 37 L.T.7.58; 
26 \V. H. 62. 

(19) (1875) 7 II. L. 839; 41L. J. I3k. 129; 33 L. T, 
5U: 24 \V. U.4G3. 

(20) (1899) Apj). CiH. 419; GS L. .1. (). B. 86*5; 80 
L. T. HU; G .Mutism, 261; 15 T. h. K 418. 

(21) 3 A. 530. 

(221 6 .MditcII, 209. 

(23) (I.S02) U) .Morrell 15. 

(24) (1875) 20 Eq. 76,3; 41 B. J. Bk; 139; 33 L. 'J'.36. 

(25) 10 I. A. 93; G A. 8B 13 C.B.ll. 305; 1 Saraswati's 
P. C J. 430. 

(26) 7 A. 310; A. W. N. (ISS5) 33. 

(27) (1850) 19 B J. C. V. 109. 

(28) (18G2)3P.&F. 20G. 


103 E. K. 
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presumption of fraudulent intention may be re¬ 
pelled, if it be apparent that the debtor acted 
in fulBlment of a prior agreement: llalliday 
Ibdgate (29), feV jiartc Kevan^ In re Cratrford 

(30), Ex })orfe Mackenzie, Bent, In re (31), 
Ex 2 )ar/c JLidgkin, In re .So///c// (3^). But 
it will not sutiice to prove that the debtor 
was moved by a mere sense of honour or a 
sense of duty or of moral obligation, or that 
lie acted from motives of kindness or of 
gratitude. Suffolk, Ex parte, Fletcher, In \e 
(33), Vingoe, In re, Vineij, Ex parte (3-1), 
Blnckbuin •.V Co.. In re (3.’j). In re Juke,<, 
Ex parte Uncial Receiver (3b). In every 
case, as was said in Sharp v. Jackson 
(20). the state of mind of the debtor is 
the paramount consideration; the intention 
or view to prefer tlie creditor as tlie causa 
cnnsans of the debtor’s conduct is the cardi¬ 
nal point round wliicli the whole iiuestion 
turn.s: In re Ramsay, Ex parte lteac(ni (37). 
Tlie case before us has not been considered 
from tliis point of view, and the facts mu.st be 
fully investigated before an order of annulment 
can be made. 

We may add that, on behalf of the ap¬ 
pellants, a strenuous ett'ort was made to 
sustain the view that if the creditor has acted 
in good faitli and in ignorance of tlie in¬ 
tention of the debtor, he is protected from 
the operation of section 37. In our opinion 

this contention is not well founded, as 

• * 

under section 37 of tlie Proviicial 
Insolvency Act, Avhich is substantialy 
identical with section 18 of 4-6 & 47 
Viet. c 52, good faith on the part 
of the creditor affords him no protection, 
where the intention of the debtor to give 
him a preference is established, although 
sub-section 2 of section 37 protects a person 
who, in good faith and for valuable con¬ 
sideration, has acquired a title through 
or under a creditor of the insolvent: see 

Damon V. Robinson (38), Butcher v. Steail (19) 

(29) (1867) 17 L. T. 18. 

(30' (ISTB U Ch. Ap. 752. 

(31) (1873) 28 L. T. 480, 42 L. .1. 13k. 25. 

(32) (1875) 20 Eq. 740; 44L. J. Bk. 107; 33 L. T. 
02; 24 W. R 68. 

(33) (1891) 9 Morrell 8. 

(34) 1 Manson, 410. 

(35) (1899) 2 Ch. 725; 08 L. J.Ch. 704; 81 L. T. 
520; 48 W. R. 186; 7 Manson, 47. 

(30) (1902) 2 K. B. 58; 71 L. J. K. B. 730; 86 L. T. 
456; 50 W. R. 560; 9 Manson, 249. 

(37) (1913) 2 K. B. 80 at p. 84; 82 L. J. K. B. 526 
108 L. T. 495; 20 Marson, 15; 29 T. L. R. 225. 

(38) (1807) 3 Jur. (n. s.) 791. 


and Sharp v. Jackson (20), which .show how 
the law on tin's point in England has under¬ 
gone a material change in recent years. 
(Williams on Bankruptcy Practice, eighth 
Edition, page 258.) 

The result is that these appeals are 
allowed, ihe order of the District Judge 
set aside and the case remanded to him 
for re-trial on additional evidence. The 
costs of tliese appeals will abide the result. 
We as.sess the hearing fee in each case 
at two gold mohnrs. 

Let tl;e record be sent down as soon as 
possible. 

BEACiiC'KOFr, J.—I agree. 

Appeals allowed', Ease remanded. 


MADRAS HIGH COURT. 

Second Civil Afreal No. 397 of 1913. 

March 8, 1915. 

Present: —Mr. Justice Spencer and 
^Ir. Justice Trotter. 

RAMANADHAN CH ETTIAR— Plaintiff— 

Afpellant 

versus * 

ANNAMALAI CHETTV and others— 

Defendants—Respondents. 

iypccijir Reliff Art (/ of 1877), ». 42 —• 

Frauitulent decree, suit to set aside, tvhen maintain¬ 
able—Consetpiential relief, necessity of—Civil Procedure 
Code (Ac/ r of 1908), 0. 17, r. IT —Amendment of 
plaint, vhen not permitted. 

A suit to ileclure that a decree is fraudulent and 
voitl will not Ho unless followed up by a pniyor for 
eouso(pjoutiul relief, such as an injunction restraining 
the decree-holder from executing the decree, [p. 
132, col. 2; p. 133, col. 1.] 

A Court should not exercise its wide powers of 
auieiulinent under Order VJ, rule 17, of the Civil 
Proeedui'e Code when the ])laintjff has not availed 
himself of the other remedies open to liim. [p. 133, 
eol. l]. 

Aninactutlam Chetty v. Ranyasamy Pillai, 28 latJ* 
Cas. 79» (1915) M. W. N. 118; 17 M. L. T. 154; 
28 M. L. J. 118; Kunhanied v. Kntfi, 34 JF. 167; 1 
L. J. 338, followed. 

Second appeal against the decree of the 
District Court of Ramnad at iladura, in 
Appeal Suit No. 568 of 1912, preferred 
against that of the Court of the Temporary 
Subordinate Judge of Sivanganga, in 
Original Suit No. 90 of 1912. 

Mr. T. Rangaramaniijachari, for the Appel" 
lant. 

^Ir. A. Krishnaswami Aiyar, for the Re¬ 
spondents. 

JUDGMENT.—We are of opinion that 

the plaintiff in this suit could not have been 
given a decree declaring that the decree iTv 
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Original Suit No. 42 of 1909 was frautlulent 
and invalid without a prayer in liis plaint 
for consequential relief. S^'ide Anmachalam 
Ghettyw. Bangasamy Pi'Uai (1). The con¬ 
sequential relief necessary was an injunction 
restraining the 1st defendant (plaintiff in 
Original Suit No. 42) from executing liis 
decree, vide Ktinhamcd v. Knth' (2). l\'hether 
the District Judge was right or wrong in 
thinking that he had no power to allow the 
plaintiff to amend liis plaint in spite of the 
very wide language in whicli Order VI, rule 
17, Civil Procedure Code, is worded, we 
are clearly of opinion tliat the circumstances 
of the present case were not such as to 
warrant an indulgence. 

They are, Jlmtly, that liaving applied 
without success to have the c.r parte decree 
against him set aside, he did not appeal 
against the rejection of his application when 
that course was open to him; secondly, that it 
appears from the temporary Subordinate 
Judge’s judgment that he was unwilling 
at the time of the trial of his suit to 
amend the plaint. 

We must, therefore, dismiss this appeal 
with costs. 

Appeal dismissed. 

(1) 28 Ind. Cas. 79; (1915) M. W. X. 118; 17 M. L. 
T 154; 28 M,L. J. 118. 

(2) 14 167; 1 M. L. J. 33S. 


ALLAHABAD HIGH COURT. 

First Civil Appeal prom Order No. IGl 

OF 1914. 

March 27, 1015. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Piggott. 
PARMA— Applicant—Appellant 

I’er^Ms 

NEK RAM— Opposite Party—Rb.spondent. 

Probate and AdniinitflraHon Act (I* of 1881), s. 50— 
Civil Procedure Code {Act V of 1908), HI, 151— 
In}u:re}it poicer of Court to act aside order made under 
Prolate arid Administration Art—Procedure — Notice — 
Person interested in estate of deceased —Zotniiular, 
right of. 

An order granting Letters of Administration to a 
particular person should not be cancelli*d without 
giving him notice, [p. 133, col. 2.] 

It is open to a District Judge to re-considor an 
ord'.'r gmnting Letters of Administration, wlietlier 
untlcr tho provisions of section 114 or under tlio 
inherent powers of tho Court recognized by suction 
151 of the Code of Civil Procedure, apart altogether 
from the provisions of section 50 of the Probate and 
administration Act itself, [p. 134, col. 2.] 


Court ought never to grant Letters of Admini.s 
tration to tho estate of a deceased pi'rson without 
having good prima facie evidence that the applicant 
has sueli an interest in the estate of the deceased as 
would entitle him to a grant of Letters of Ailminis. 
tration. .V persim who satisfies tho Court that hois 
the heir or one of tlje Ijeir.s of the deeoasod, has 
sueh an iidere>r. A creditor also lias an iuteri'sr’ fn 
l;U. eol. 1. 

Fir.st appeal from aiwuvler of the District 
Judge of Agra,date<l tin* ISth of Septom- 
l)er 1914. 

Mr. ■\i/ial t'luind,U}V the Appellant. 

Mr. N. /v. Ikir, for the lle.spoudeiil. 

JUIXJMENT. 

RhTlAlilis, C. J.—Tile facts cuiniected with 
this appeal are as follows. It is alleged 
that one Saiiwalia died intestate. Tho 
property left by him is said to l»e only 
a house in a village. One I’arma applied 
for Letters of Administration to tlie estate 
of deceased atid obtained an order on IStii 
of September 1914. The order was in tlio 
following terms* ’Head application from 
the above-named petitiojier, dated ISfch 
August 1914, retiuesting that Letters of 
A<lministration to the e.state of Sanwalia 
deceased, ma)' l)c granted to liim under 
Act V of ISSl. Valued at Rs. 400. 

Order. This ca.se has been uncontested. I 
grant Letters of Administration to Parma 
applicant for the e.state of liis deceased 
nepliow Sanwalia ; provided that if tho 
valuation of the house made by the 
Collector exceeds the amount stated in the 
application the deliciency in fees shall be 
recovered.” It appear.s that later on tlie 
.same day one Xek K uu came into Court, 
with the re.sult that the learned Judge 
passed the following order; “After passing 
the above e.e parte order a petition has 
this day been filed. 1 cancel the above 
order and frame the following issue:—Is 
Parma the uncle and heir of the deceased 
Sanwalia”'' Parmi has corao in appeal to 
this Court, contending that the order grant¬ 
ing him Letters of Administration .should 
not have been cancelled by the learned 
Judge without giving him notice. Nek 
Ram’s contention admittedly is that Sanwalia 
died intestate and without heir.s aul that 
according to custom, the house reverts to 
him as zemindar. It .seems to me that 
Pvrma having obtained an order granting 
him Letters of Administration, that order 

ught not to have been cancelled withou 
^giving him notioo. This in itself 



134 


INDIAN CASES. 


[1915 


PARMA r. NEK RAM. 

sulHcient to tlispose of tlio present nppeal. 
1 tliink, liowever, tliat it is riglit to point 
out a few matters to the learned .ludge. 
It does not appear upon ^Yllat evidence, 
if anj’’, tlie order in favour of Parma was 
made. In my opinion a Court ought 
never to grant Letters of Administration 
to the estate of a deceased person witliout 
having good pn'ma fat'ie evidence tliat tlie 
applicant has such an interest in the 
estate of the deceased as would entitle 
)iim to a grant of Letters of Administration. 
A person who satisfies the Court tliat he is 
tlie heir, or one of the heirs, of tlie dcce«ased 
has such an interest. A ceditor also has an 
interest. In an insolvent's estate the credi¬ 
tor s interest is oven greater than that of the 
heirs. I think even assuming that Parma 
had satisfied the Court that he had an 
interest as one of the heirs of the deceased, 
it ought to have ordered him to 
give security for the due administration of 
the estate of the deceased. 1 think also 
that it is a wise precaution for the Court 
to have clear evidence as to who are the 
other per.sons interested in the estate and 
as a general rule, to direct that such persons 
should get notice either that the applica¬ 
tion has been made or at least that the 
application for Letters of Administration 
has been allowed. The question whether 
or not the zemindar Nek Ram has such 
an interest'’ as will entitle him to oppose 
the grant of Letters of Administration, 
will probably ari.se. It seems to me that 
Nek Ram has no ‘ interest” in the estate 
of the deceased. His contention i.s that the 
moment Sanwalia died without heirs the 
house reverted to him. It is contended 
on behalf of Nek Rarn that if Letters of 
Administration are once granted to Parma, 
the result would be that under tlie pro¬ 
visions of section 11 and section 59 the 
zemindar will never afterwards be allowed 
to say that Sanwalia died without heir.s. 
If this is really the result of the pro¬ 
visions of the sections I have mentioned, 
it certainly would seem only just to 
allow Nek Ram an opportunity of con¬ 
testing that Parma is tlie heir of the 
deceased. I, however, do not think that 
we are called upon to decide this question 
ill the present appeal. I would set aside 
the order of the learned District Judge 
cancelling the order granting Letters of 


Adniinisti'ation and send the ca.se back 
him, directing him to send notice of the 
objection of Nek Ram to Parma and then 
to proceed to consider the matter according 
to law. 

PuitiOTT, J.—I entirely concur in what the 
learned Chief Justice has said and in the 
order proposed by him. it is only in 

regard to one matter that I wish to add 
a few words. In the arguments addre.ssed 
to us in support of this appeal, it seemed 
to me that in the background of the ap- 
pellant'c case there lay the contention 
that he was in the position of a per.son 
holding Letters of Administration which 
could not be revoked at all, e.xcept under 
tlie provisions of section 50 of the Probate 
and Administration Act, V of 1881. Now 
no doubt the Court which has granted 
Leters of Administration has jurisdiction to 
take action under that section. Rut in the 
circumstances of the present case it is clear 
that other points would have to he con¬ 
sidered before the case could he tied down 
to the provisions of that particular section. 
In the matter of an application for Pro¬ 
bate or Letters of Administration, it is 
often impo«ible to applj'^ strictly those 
rules of the Code of Civil Procedure which 
govern ex parte jiroceedings in cases where 
there is a defendant named at the very 
outset, on whom notice is required to bo 
served. Neverthless the Court possesses, as 
is recognispd by section 151 of the Code 
of Civil Procedure, inherent powers to make 
Hucli order.s as may be necessary for the 
ends of justice, or to prevent the abuseof 
the process of the Court. Wlien Nek Ram 
laid his petilioii before the Court, what 
he desired to contend was that he was 
entitled to be heard before any Letter.s of 
Admini.stration weie granted to Parma at 
all. He still desires to raise this point 
in spite of the fact that an ex parte order 
allowing Parma’s application had beeu 
passed before be was able to lay hi.s 
petition before the Court. I only wish to 
say that it will be open to the learned 
District Judge when the matter comes back 
to him. to consider whether under the 
provisions of section 111, or under the 
inherent powers of the Court recognised 
by section 151 of the Code of Civil 
Procedure, he can or ought to re consider his 
ex parte order in favour of Parma, ai>art 
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ftUoffetlier from tlio provisions of section 
50 of the Prolmto niul Adminisir.'ition Act 
itself. 

Richards, C. J,—I agree with what my 
learned colleague has said. 

Ry Till' CouliT.— The order i.s that we 
allow the appeal, set aside tlie order of the 
Court below and remand tiie case to that 
Court for trial according to law. Co.sts will 
he costs in the cause. 

Appeal (iJhucf'J. 


MADRAS HIGH COURT. 

Civil. Suit No. 199 of i9M. 

^larch 2, 1915. 

Present: —Mr. Justice Kumaraswami Sastri. 
liODD GOVINDOSS KHISIINADOSS and 

OTUKIiS—P i,A1 STIFFS 

remts 

RUKMANI BHAl— Dlfendant. 

Professional ethics — C'aanscl apiicarin'j in a cause —' 
Propriety of his giviny crUJence. 

Though it is no doubt ilosirnblo that Counsel ouglil 
not to npponr in a case wliere it is i)robabU‘ that liis 
evidence would bo material, there is no intlexibh* 
rule that his evi«lenco ovight not to be taken, if at any 
stage of the suit, it becoinos ncce.^sary to do .so. 'I'o 
lay down such a hard and fa.st rule would often 
defeat the ends of jvistico. [p. Khl, col. 2; p. 137, cub 1.] 

Me.ssrs. V.C. SesJmehariar Ti\K\ V. V. Srini¬ 
vasa Aiyni}ga)\ for the Plaintift's. 

Messrs. Venkatasubha Poiv and PaiViaknsh- 
nayya, for the Defendant. 

JUDGMENT.—The plaintiffs pray for the 
reduction of the maintenance decreed to the 
defendant in Civil Suit No, 1S7 of 190G from 
Rs. 400 to Rs. 100 a montli, on the ground 
that the maintenance decreed in that suit 
was in respect of tlie defendant and lier 
daughter and that, owing to her daughter 
having been married, her maintenance wa.s 
no longer obligatory on the defendant, llie 
plaintiffs also pray that tlie decree in Civil Suit 
No. 1S7 of 1900 may be rectified by declaring 
that the amount decreed in tliat suit wa.s 
I’eally for the maintenance of tlie defendant 
and her daughter and that the amount be 
reduced to Rs. 100 or such other sum as the 
Court may think proper. 

The ca.se for the plaintiff.s is tlf.t 
defendant, who is the step-mother of the 


1st plaintiff, filed Civil Suit No. 50 of 1900 
in the IHgli Court claiming inter alid main¬ 
tenance for herself and her daughter, tliat 
the saiil suit was permitted to bo witlidrawn 
witli liberty to file a fresh .suit, a.s it was 
fouml Omt tlie suit was bad for misjoinder 
of parties and causes of action that slio 
brouglit Civil Suits Nos. 1S7 of 1900 and ISS 
of 1900 claiming maintenance for hcr.self 
and her daughter respectively, that the 
suits were heard tog‘'thcr and compromised, 
tlie terms being that tlie plaintiff and lier 
daugliter should get Rs. 400 a month for 
their maintenance, that a decree was pas.sed 
in Civil Suit No. 187 of 1900 awarding Rs. -100 
for maintenance hut that, by reason of .some 
mistake, the decree, instead of stating that 
the maintenance was to he for the defendant 
and her daugliter, simply states tliat tlie 
muintonnneo was to he fur the defendant, 
that defendant's daughter was married in 
October lOlO and has attained puberty and 
gone tolivewitli her husband and that, by 
rea.son of this fact, he has no longer to pay 
Rs. 400 a montli hut only Us. 100. 

The defendant filed a written statement, 
denying tliat the sum of Rs. 400 wa.s the 
maintenance payable to her and herdaughter 
and stating that flie terms of the com¬ 
promise arc correctly .«et out in tlio decrees 
passed in Civil Suits Nos. 187 and 18of 
1900. Slie states that, altliougli she claimed 
a much larger sum, Rs. 400 was, by con.sent 
of tlie parties, fixed for lier maintenance, 
that lior daugliter was then of marriageahle 
age, and tliat her maii.tenaiice was not 
taken into consideration \vhen tlie .settlement 
was arrived at. She also states that an 
application to amend the decree wa.s made 
before Sir Arnold Wliife but tlmt it was 
refused, the Chief Justice liolding that he 
had no power to vary his decree and thar, 
even if he had, he would not do so on 
the merits. The defendant denies that the 
plaintitfs have any cause of action and 
states tliat the matter is res judicata and 
that the plaintiffs are not entitled to any 
relief. A preliminary issue was settled ns 
to whetlier the plaintiffs are entitled to vary 
the terms of tlie raziuama decree in Civil 
Suit No. 187 of 1900. Eor the rea.sons 
given ill my judgment dated Stli December 
1914, 1 held that the plaint di.sclosed a cause 
of action and that, on the allegations con - 
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tained in the plaint, the plaintiffs were 
entitled to sue. I also held that the suit 
was not barred hy res itidimla. Tlie follow¬ 
ing additional issues weretlien settled;— 

(a) Was it agreed that the maintenance 
of Rs. 400 should be paid to the defendant 
and her daugliter as alleged in paragraph b 
of the plaint ? 

s.h) If the 1st issue is found in plaintiffs’ 
favour, are they entitled to any reduction 
in the maintenance allowed by the decree, 
and, if so, by what amount ? 

(c) Tsthe claim of the plaintiff for the 
rectification of the decree l)arred lij’ limita¬ 
tion ? 

# * * ♦ 

The two Suits Nos. 1S7 and 18S of 190(> 
came on for hearing before Sir Arnold 
White and, after they were part-heard, a 
compromise was suggested and the terms 
of the compromise were admittedly settled 

in his Lordship’s Chambers. 

* * * * 

The only evidence adduced before me to 
show that tliere was anj'^ mistake when the 
compromise decrees in Civil vSuits Nos. 187 
and 188 of 190G were entered into, is the 
evidence of the plaintiff and of j\lr. 
Narnsimliachari, the junior Vakil who was 
present in the Chambers of Sir Arnold 
White. I may dismiss the evidence of the 
plaintiff as that of a person who is intere.sted 
and whose attitude towards his .step-mother 
has been throughout bitterly hostile. He 
set up the false plea that he was not 
personally liable and that the decree was 
wrong in that respect also, and the pro¬ 
ceedings after the decree in Civil Suits 
Nos. 187 and 188 of 1906 show that he 
left no stone unturned to prevent the plaint¬ 
iffs therein from realizing the fruits of their 
decrees. ^Ir. Narasimhachari, who was 
present when the compromise was entered 
into, admits in cross-examination that nobody 
expressly stated that the maintenance was 
to be for both the plaintiff and her daughter 
and that he does not remember if the 
daughter’s name was mentioned. In answer 
to a que.stion put by me, he stated that he 
understood that the arrangement was that 
Govindoss (1st plaintiff herein) should pay 
Rs. 400 to the defendant and that she 
should maintain her daughter, there being 


no arrangement as to how much should be 
paid for the daughter’s maintenance. He 
winds up by saying that he cannot .say 
what was understood by all the parties as 
regards the question of maintenance. All 
that this witness can state is that he was 
under the impression that the maintenance 
of Rs. 400 was to be for the plaintiff and 
her daughter, but how he came to be under 
that impression the evidence docs not show. 
As against the evidence of the plaintiff and 
!Mr. Narasimhachari, there is the evidence 
of Mr. Venkatasubba Row’, who appeared 
for the plaintiff' in Civil Suit No. 187 of 
1906. He gave liis evidence in a straight¬ 
forward manner and I liave no liesitation in 
accepting liis evidence as to what took 
place in the Chambers of the late Chief 
.1 ustice. 

Objection was taken to Mr. Venkatasubba 
Row giving evidence, as he was one of the 
Vakils wlio appeared for the defendant. 1 
cannot help remarking that the objection 
comes with very bad grace from the plaint¬ 
iffs. At the settlement of issues, the plaint¬ 
iffs were ordered to tile a written statement 
before 16th December 1914 giving full 
particulars as to the date of the agreement 
mentioned in the first issue, the parties 
that were present at the time of the 
agreement and the parties betw’een whom 
the agreement was come to. The plaintiffs 
did not file the particulars and their only 
excuse was that their Vakil forgot to do 
so. Though the plaintiffs would have only 
themselves to thank if the first issue was 
decided against them and the suit dismis.sed, 
I did not want to di.smiss the suit, nor did 
^Ir. V’^enkatasubba Row press for it as the 
non-filing of the particulars was due to an 
oversight of the plaintiff’s Vakil. When 
the evidence was gone into, it was alleged 
that the compromise was in the Chambers 
of the late Chief Ju.stice and names of the 
parties pre.sent were given. As .soon as the 
plaintiff’s evidence was over, Mr. Venkata- 
subba Row withdrew from the case and it 
was conducted by Mr. Radhakrishnayya. 
Under these circumstances I do not see what 
objection there could be to Vlr. Venkatasubba 
Row giving evidence in this suit. Though 
it is no doubt desirable that Counsel ought 
not to appear in a case where it is probable 
that his eyiderpe wopld be material, I do 
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not think that tliero is any inllexiblo rulo 
that his ovidenoo ought not to ho taken, if, 
at any stage of the suit, it hecoines- neces- 
ary to do so. To lay down sucli a hard 
and fast rule would often defeat the ends 
of justice. [ have no liesitation in Iiolding 
that the evidence of tlio 1st plaintitf and 
Ml*. Namsimhaclmri is utterly insutlieient to 
show that tliere was any mistake in tlie 
terms a.s embodied in tlie decree in Civil 
Suits Nos. 1S7 and ISS of 190t!. 

I find on this issue that there was no 
mistake in the matter and that the real 
agreement at the time of the compromise 
was that Rs. 400 should be paid to the 
defendant, and not to tlie defendant and her 
daughter. 

In the result the suit fails and is dis¬ 
missed with costs. 

Suit (h\<mmpJ. 


PUNJAB CHIEF COURT. 

Civil Miscellaneous Appeal No. .‘153 or 1913. 

February G, 1915. 

Present: —Sir Alfred Kensington, Kt., Chief 
Judge, and Mr. Justice Rattigan. 
Musammat UMAT-UL-JIUGHNI BEGUM— 
Defendant No. 4 -Appellant 

versus 

SALIG RA^I AND OTHERS — PLAINTIFFS AND 
OTHERS —Defendants — Respondents. 

Ex parte decree —C'os ^*’—Procedure 1o be adopfcd, 
u'hen dote of beariuy holidaij~VjX\mvtc decree, hefting 
aside of — Cods, oj adjournment—Appellate Court's 
poiver to cancel order of costs alloiecd by first Court. 

Where the date fixed for lieiiriii" a case happens 
to be a holiday, the Court is in no way justilied 
in taking up the case on the following day and in 
passing any order to the prejudice <»f “uy of rhe 
absent parties without didy serving upon him i\ fro.sli 
notice of the hearing, [j). 138, cols. 1 A- 2.] 

Passing an e.v parte decree without duly serving the 
summons upon the defendant is wholly unjustifiable 
and liable to be sot aside unconditionally, [p- 138, 
col. 1.] 

A party having good and sufficient reason lor non- 
compliance witli an order of a Court cannot be 
burdened with the costs of an adjournineut. [p. 138, 
col. 1.] 

Miscellaneous appeal from the order of 
the Additional District Judge, Dellii, dated 
the 28th August 1912, dismissing plaintiffs’ 
application for setting aside the e.r parte decree 

passed on 16th July 1912* 


Mr. Sunilnr Dns, for the Appellant. 

ilr. haushan IaiI, for the Respondent. 

JUDGMENT.—Tin's is an appeal under 
Order II, rule 1, clause 0/), Civil Proce¬ 
dure Code, from the order of tlie Additional 
District dudge, Delhi, dated the 2Sth of 
August 1912, rejecting an application to set 
aside an e.r parte decree passed against the ap¬ 
pellant on the IGth of July 1912. It appears 
that on the 9tli of .March 1911, plaintiff.s, 
Salig Ram and Mahesh Das, instituted a 
suit for recovery of Rs. G,G45 due on a 
mortgage-deed executed hy defendants Nos. 1 
to .3, and impleaded defendant No. 4, the pre¬ 
sent appellant, Masammut Umai-ul-^Iugluii 
as she claimed to he interested in the 
mortgaged property to the extent of l /tli 
siiare. On the oth July 1911, a decree 
was passed against defendant.s Nos. 1 to 3 
on a confession of judgment and e.r parte 
against defendant No. 4. On the 23rd of 
August 1911, appellant applied tohavetlie 
ex parte decree set aside on the ground that 
she had not been duly served with notice of 
the date of hearing. The application was 
granted and the decree unconditionally set 
aside on the 5tli of January 1912, the 7th 
of January being fixed a.s the date on which 
defendant No. 4 was to file her pleas. Tliis 
order was duly complied with and on the 
23rd of January issues were fixed, and the 
ca.se was put down for evidence for the 
20tli of February. At the hearing on the 
20tli February, plaintiffs produced certain 
witnesses who were duly examined, and then 
stated that they relied upon certain docu¬ 
ments in the possession of defendant No. 4. 
Tlie latter’s mnkhtar pointed out that his 
client was at Hyderabad, and that she did 
not intend to call any evidence in support 
of her pleas. He was directed to produce 
the documents referred to by the plaintiffs 
and the 14th of March was fixed for the 
next hearing. On that date the defendant’s 
mnkhtar stated that his client was “out 
in camp in Hj'derabad with her husband,” 
and that the documents called for had not 
readied him. Thereupon the Court adjourn¬ 
ed tlie case to the 29th of March, and directed 
defendant No. 4 to pay Rs. 30 as costs of 
the adjournment. On the 29tli of March 
neither defendant No. 4 nor her mnkhtar 
was present and the costs directed to be 
paid by tlie Court’s order of the 14th of 
March jiad not been paid. T(ie Court i^ccorc]. 
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ant No. 4. On the 29th of April, defendant 
No. 4 tiled an application praying that the 
e.r parte decree might he set aside, on tlie 
gn)und that she herself was at Myderahad, 
that her mnhhtar was ill on the date fixed 
for the last hearing, and that lier Counsel 
on that date was absent from the .station. 
On the l:lth of June the Court, passed 
an order directing that if defendant No. 4 
paid the sum of Rs. JO as costs in addition 
to the sum of Rs. JO previously ordered 
to he paid by her into Court, the e.r pa'-te 
decree would he set a.side. The case was 
fixed for hearing on the loth of July. The 
day last mentioned happened to he a holiday 
and the Court was shut, but the case was 
taken up on the IGth of July: and as defend¬ 
ant No. 4 was not present and the costs 
had not been paid, her application of the 
29th April was reiected. On the 12th of 
Augu.st she applied for restoration of her 
application on the ground that the Court 
was closed on the 15th of July, the date 
fixed for the hearing, but her application 
was summarily rejected on the 2Sth of 
Augu.st. It is from this last order that the 
present appeal has been filed. 

We have no hesitation in holding that 
the procedure adopted by the Court has 
been wholly unjustifiable from the very 
outset. In the first place, the original 
c.i* parte decree was passed in spite of the 
fact that defendant No. 4 had not received 
notice of the date of hearing. Then, on 
the 14th of ^larch she was directed to pay 
Ra. JO as co.sts for adjournment, though it 
must have been obvious to the Judge that 
there was good and sufiicient reason for her 
non-compliance with the order of the 20th 
of February inasmuch as she happened to 
be out in camp with her hu.sband, an official 
of the Hyderabad State, and presumably, 
therefore, not in a position to get hold of 
the papers required by the plaintiffs. Again, 
on the 13th of June the Court was apparently 
satisfied that she had shown good cau.se 
for setting aside tlie c.r pmie decree passed 
on the 29th of March, but nevertheless 
directed her to pay a further sum of Rs.--fO 
as a condition precedent to setting aside 
the ex parte decree. Finally, the Court was 
in no way justified in taking up the case 
on the 16th of July without giving notice 
to the appellant. The date of hearing had 


been fixed for the lotli of July, and as 
tlie Court was sliut on that date, no order 
to the prejudice of the appellant should 
have been passed in her ab.sence on the 
following da>. We accordingly accept this 
appeal and .set aside all the orders of the 
Court below passed subsequently to the 
20th of February 1912; the result being that 
defendant No. 4 should now be called upon 
to produce by a date, to be .specified by 
the Court, the documents called for by the 
plaintiffs, and thereafter the case to proceed 
in accordance with law. We wdsh it to be 
distinctly understood that the orders of the 
4th of March and the 13th of June 1912, 
directing payment of costs by defendant No. 4, 
are expressly set aside. As it is tlie Court 
rather than the parties that has been in 
fault upto date, we leave the latter to bear 
their own co.sts in this Court. 

Petition alhiced. 


MADRAS HIGH COURT. 

FiR.sT Civil Api'kal No. 92 ok 1913. 
February 24, 1915. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

M. SUBRAilANIAM PILhAT— Plaintiff- 

Appellant 

versiis 

Sri GOPALARA.MA SUBRAMANIA 

AlYAR, MINOR, IIY HIS MOTHER AND GUARDIAN 

ANANDAM MAL —Defendant—Respondent. 

Ciril Procedure Code {Act V o/J90S), 60— 

clmfic in Court auction as ficMiatnidar — Agreeiitenl 
hij ptirchaifer to execute snle-dccd in favour of plaintijf 
— Suit, v'hether maiidaiuahle. 

A suit for c.xccution of a .'snlo-di’cd aiul for recovery 
of possession on tlio ground tliat tlio defendants 
fatiier jmrcliast'd the suit jiroiierties as heunmidar for 
the plaintiff, falls within the scope of section 66 of the 
Civil ProcodureCode and is barred, fp. cols. 1 A2.j 

Appeal again.«it the decree of the Court 
of the Subordinate Judge of Tiniievelly in 
Original Suit No. 40 of 1911. 

^Messrs. S. Srinivasa Aiyangar and *'>• 
Pamasivamy Aiyar, for the Appellant. 

Mes.srs. T. P. Pamachandra Aiyar and M* 
Krishnamachari, for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff against a decree of the Sabordina e 
Judge, Tinnevelly. The plaintiff allege 
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in his plaint tliat it was agreed between the 
plaintiff and Oliidambara Iyer, fattier of tlie 
defendant, that the latter slionld puivliase tlie 
properties now in suit on betialf of tlie plaintiff 
at a sale in execution of a decree witli tlie 
money which the plaintiff agreed to pay to 
him, and that the properties should bo taken 
possession of through Court; that (.’hidam- 
hara Iyer sliould enjoy for four years the 
income from the said properties in 
satisfaction of all debts incurred on those 
properties; that after four years the properties 
should be put into plaintiff's possession free 
of all incumbrances and that Chidambara 
Iyer should execute a sale-deed to plaintiff 
in respect of them. In accordance with these 
arrangements, the plaintiff' states that the 
properties were purchased by Chidambara 
Iyer as plaintiff’s agent with plaintiff’s 
money and tliat he remained in posses¬ 
sion. The plaintiff now sues for tlie execu¬ 
tion of a sale-deed an«l for recovery 
of possession. The suit was dismissed by 
the Subordinate Judge as be was of opinion 
that it is barred by section GO of the Civil 
Procedure Code. 

The plaintiff appeals. Tlie section enac'.s 
that no suit shall be maintained against any 
person claiming title under a purchase certiti- 
ed by the Court in such manner as may be 
prescribed on the ground that tlie purcha.se 
was made on behalf of the plaintiff or on 
behalf of some one through whom the 
plaintiff claims.” AVhen the plaintiff’ was 
examined as a witness in the case, he admitted 
thatthe defendant's father Cliidambara Iyer 
purchased the suit properties in Court auction 
as henamidar ^ov him. And he again repeated the 
statement that ‘‘the agreiiient between myself 
and defendant’s father was that he should 
purchase the properties for me as henamidai’ 
and that he should enjoy the properties for four 
years,” in accordance with the arrangement 
referred to. This statement that the pur¬ 
chase by the defendant’s father was benami 
for the plaintiff was repeated in the plaint 
and also in his deposition as his witne.ss. 

It was argued before us that as tlierc was 
an agreement to execute a conveyance in 
favour of the plaintiff, section GG does not 
bar the suit. But the conveyance was to be 
executed by the defendant’s father on the 
ground that he was a henamidar. Tt was 
not intended thereby that he should convcvy 
any title whicli was vested in liirn to the 


plaintiff. The allegations in the plaint do 
not show that any title was vested in the 
defendant, that he piircliased tlie property 
on Iiis own behalf as the owner of the pro¬ 
perty. It appears to us tliat the case falls 
clearly witiiin tlie scope of section GG, Civil 
Procedure Code. 

AVe accordingly cinifirni the decree of the 

lower C(»urt and dismiss the appeal uitli 
costs. 

Axf>e(il disviissed. 


CALCUTTA HIGH COUUT. 

ArCEALKliOM OlIUilNAt, DeCREB Xo, 10 OF 1912 

February 24, 1915. 

Pirsciit :—^Ir. Ju.stice Fletclierand 
Mr. Ju.stice Teunon. 

CHAXDliA MOHAX BANKRJKK— 
Defendant Xo. 1 —Afpeel.int 

SATYA KRIPAL BAXKU.IKK— P,,aintiff 

AND OTHERS— Pro funUd DEFENDANTS 

—Respondents. 

— MoliilOilor, hij, to one moyif,<„irc 

— 0)1 inorftjtKjedhrd, laluc of—pay'ineiil 
whether a)iioin)t.< to ih'^ichnrijc — Morfijaijor, duhj af-1 
Probate mot Aitu)ini!<tr(itio)i Art {\'oj J8SJ) x;} 

— Kiulorii^’Duut as to iceeipl of iiiorftjnye.inoiil y by' om- 
execuior aiortyayee, rahir of. 

Two of till' sons of a Hoceasod testator were mnile 
cxoeuiors of liis Will. The t\\r» sons invested the 
moneys tliey Innl in their hands in inoitgages. One of 
the brothers ahme sued to enforce tlie niort'iu'-o 
soeurity making the oiher brother defendant. '^The 
mortgagor pleaded payment of eertain anuiunls to 
the other brotlier, as evideneed by endorsement <in 
the mcutgngo bond, and claimed to he credited for 
the amounts: 

llcUl, that notwitlisianding ihat the money bi 
fact formetl a portion of tlie estate (1 the deceased 
it dill not vest in the exeeutor.s as such under seetioii 
4 of the Probate and Administration Act, but vo.sted 
in them by virtue of the bonds wliieli were given to 
them by tlie mortgagor and that, therefore, tlio 
endorsement did not amount to a diselnirge under 
section 92 of the Act. []». 1-10, eol. 2.] 

further, that the money was lent on a joint 
account ami it was the duty of the defendant inorf. 
gagor in making re.|)ayment to .see that lie made the 
payment to, atid obtained n receipt from, a persoii 
entitled to give him a discharge, fp. Ho, eol. 2.! 


Apieul against the decree* of tlie Ad- 
ditior.al Subordinate Judge, Horgly, dated 
the 16th of September 1911. 

Babus Moheudra Xath Pay and Iliralal 
Sovtjal, for the Appellant, 



140 


INDIAN CASES. 


[1915 


CHANDRA MOHAN BANtRJEE V. SATYA KRIPAI,. 

Babus Pncnrka Nafli Chahravarfiy Jogendra 
Sath Mnkhfrji, T)r. Ihvarhj Xafh Mi'fter 
and Babu Bijoy Conmnr Bhntfachanjyay for tlie 
Kespondents. 

.IU1)G]MENT. 

Fletl'HHR, J.—This is an appeal from a 
decision of tlie learned Additional Subordi¬ 
nate Judge of Hoogly dated the Idtli Sep¬ 
tember 1911. Tlie suit out of udii'di the 
present appeal arises is a suit brouglit to 
enforce certain mortgage securities. It 
appears tliai one Satya Dayal Banerji, wlio 
died as long ago as flie HOth Alay 1897. loft 
a Will, dated the 11th January 1897, under 
the terms of M-hich the plaintiff and the 
defendant No. 2 in this case, wlio are his 
sons, were executors. Tlie defendant No. 
8 is the only other son of the deceased 
Satya Dayal Banerji. In accordance witli 
their duties as executors the plaintiff and 
respondent No. 2 had in their hands certain 
moneys and tlie.se mone 3 ^s they invested in 
these mortgage securities, the mortgagor 
in each ca.se being the defendant No. 1. 
The.se mortgages were dated respectively 
the bth November 1898, the 10th February 
1899 and the 2Dth April 1899, and the 
I'cspective principal sums were ITs. 14,000, 
Rs. 10,000 and Rs. 9,5-50-8-0. Tlie plaint¬ 
iff, apparently later on, had disputes witli 
his brother, the defendant No. 2, and tlie 
present suit was brouglit by him to 
enforce these mortgage securities. He 
appears as the sole plaintiff in tlii.s case 
and bis brothers have been jo'ned as defend¬ 
ants. 

The only question that is in dispute in 
this case is as to certain items that appear 
endorsed in the mortgage bonds as having 
been paid, it is said, to the defendant No. 2 
by the defendant No. 1. It is said that 
this endorsement is a g iod receipt and that 
these suras ought to be given credit to the 
defendant No. 1. In the first place 1 dis¬ 
agree in the proposition of law tliat has 
been put forward by the learned Vakil 
for the appellant. This i.s not a case 
governed by section 92 of the Probate and 
Administration Act at all. Section 92 applie.s 
to property which the Engli.sh lawj'ers say 
rests in the executor rirhite officii. Tliat 
appears from section 4 of thfi Probate and 
Admini.stration Act. It is the property that 
J ^^9 vested ip him, that is, the executor gs 


such, that section 92 applies to. The illu-stra* 
tion.s to .section 92 make it clear. In a 
.system of law such as exists in England 
where there is a di.stinction between real 
and personal estates, it is a matter of some 
importance. But here where there is only 
one cla.ss of property', tlie matter is not of 
such great importance. Where tlie executor 
derive.s his title to a lease-hold hy virtue 
of his ollice, it is frequentlj’’ in English law 
a matter of great importance. When one 
looks at illustration (6) of section 92, it will 
appear tliat one executor has power to sur¬ 
render a lease, that is because the lease 
vests in him as sucli, a.s mentioned in section 
4 of the Act. The rigid under these bonds, 
notwithstanding that the money did, in fact, 
form a portion of the estate of the deceased, 
did not vest in the executors as such under 
section 4 of the Act. but vested in them 
under and by virtue of the bonds which 
were given to them by the defendant No. 1. 
That being so the money was lent on a 
joint account and it was the duty of 
the defendant No. 1 on making re-payment 
to see that he made tlie payment to, and 
obtained a receipt from, a person entitled 
to give him a di.scharge. So even if I 
come to the conclusion that the learned 
Judge of the Court below was wrong in 
the findings of fact, I should agree in- the 
result that he ha.s arrived at. The learned 
Judge, it seems to me in a ca.se like thiV, 
was in a far better po.sition than any 
Appellate. Court is in, where the question 
is purclj' as to the weight and value to be 
attached to the evidence of certain witne.s.se.s 
that the Judge had before him and wliere 
he was able to appreciate the evidence 
that was given in his presence. We are 
not in an equal position and we are not 
entitled, unless we come to the conclusion 
that the learned Judge was clearly wrong 
in the conclusion that he arrived at, 
distrub the findings of fact made by liini. 
The learned Judge having these witnesse.s 
before him has come to the clear finding 
that the defendant No. 1 and defendant 
No. 2 acted in collusion to cheat the e.sfate 
of the deceased Salya Dayal Banerji. If that 
be so, no weight can be attached to any 
statement of either of these witnesses unless 
it is supported by good and independent 
evidence. A great deal has been made of 
the adpiissiop by the dpfepdant No. 2 
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lie was deceived of these sums that are 
alleged to have been paid by the defend¬ 
ant No. 1, a sum of Hs 4,939-10-G payable 
on the second bond and another sum of 
lls. 400 payable on the third bond. Hut the 
learned Subordinate Judge has disbelieved the 
whole of this story. How can we, in appeal, 
not having seen the witnesses, say that 
these people were telling the truth, that we 
should hold that their evidence ought to 
be believed and that the statements made 
by these witnesses proving the payments 
ought to be given a greater weight than tlie 
learned SuboKlinate Judge has given them, and 
that we ought now to come to the Hnding 
that these payments were in fact inadeP 
Then, it is said that tliu learned Subordinate 
Judge was biassed as against tlie defendant 
No. 1, because he was tlie co-defendant in 
a divorce case and got otf what the learned 
Judge calls scot-free. Hut 1 am satisfied 
on the judgment that it was not that only 
that made the learned Judge take an un¬ 
favourable view of the evidence given by 
the two defendants. The veal fact is that 
he had before him tlie whole of tlieir 
evidence, he disbelieved tliat evidence and 
disbelieved the genuineness of the endorse¬ 
ments that are on the bonds. I see no 
reason why we should differ from the 
findings of fact made by the learned Judge, 
and I think we ought not to disturb tho.se 
findings on the evidence as it now stands 
before us. Far from thinking that the 
learned Judge has come to a wrong con¬ 
clusion, so far as I iiave been able to form 
an independent estimate of the evidence, 
I think that if I had been in the position 
of the learned Judge of the Court below, 
I would have arrived at a similar con¬ 
clusion. 

The only other point that was raised m 
this appeal is as to the form of the decree. 
The learned Subordinate Judge had before 
him all the partie.s interested in the estate of 
the deceased Satya Dayal Hanerji, namely 
the plaintiff, the defendant No. 2 and the 
defendant No. 3, and thought it proper to 
give one-third of the mortgage-money to 
each of them, that being tlie share which each 
of them is entitled to, apparently under the 
terms of the Will, although, as a matter of fact, 
the Will has not been given in evidence. 
The only point raised is that the defendant 
No. 2 admitted that he had received 


Rs. 4,939-10-G and Ks. 400ontoftlie mort¬ 
gage-money and had endorsed these payments 
on the hack of tlie second and third moi-tgage 
bonds, and it is said that at any rate thedefend- 
ant No. 1 should liave received credit as 
against the defendant No. 2 for the.se two sums 
so cndor.sed, wliicli liave been admitted by the 
defendant No. 2 to liave Ijeen received 
by him. Tlie learned Judge did not assent 
to tliat view and apparently on this ground, 
namely, that he was not hound by tlie 
admission and he di.shelieved the admission ; 
and, tlierefore, he thouglit that he ought to 
make a decree for the whole amount of the 
mortgage-money. What has liappenod as 
a matter of fact is, that the greater portion 
of the mortgage-money has heen paid into 
Court hy the defendant No. 1 and liy an 
order of the Court it has been drawn out 
by the plaintiff, the defendant No. 2 and 
the defendant No. 3 in eciual .shares. 8o 
now it would imt be convenient for the 
Court to alter that portion of the decree 
declaring that the defendant No. 2 sliould 
get one-third of the amount reali^'cd under 
the terms of the mortgage-deeds. The 
defendant No. 1 paid the money into Court, 
1 suppo.se, on terms as to the stay of 
execution of the decree that tlieii .stood, 
and he must have known wlien lie did 
that, that the Court might order that 
that money should lie paid out on the terms 
of the decree then existing. Any right 
that he has got against the defendant 
No. 2 in respect of these sums which tlie 
defendant No. 2 .says he lias received, he 
will be able to enforce in an iiidepeiidunt 
.suit. T think it would not be convenient 
now to disturl) the decree so far as 
tlie defendant No. 2 gets ^rd share of the 
mortgage-money, when in fact he has 
already received a greater portion of his Jrd 
share. On the whole I come to the 

same conclusion as the learned Subordinate 
Judge has come to and in my opinion 
the present appeal fails and must 
dismissed with costs to the plaintiff only. 

Tkcxon, J.—I agree. 

Appeal dismissed. 



INDlAxX CASES. 


[1915 


112 

I.AKSnSll ACtll V. SCBl'.AKAMA AlYAK, 

MADRAS HIGH COURT. 

Atpliai, against Ohdek No. 151 of DHl. 

March 10, 1!115. 

Present: —Mr. Justice Sesliagiri Aiyar and 

^[r. Justice Napier. 

LAKSHMI AC HI— Reth ionkk— Ai’i'ELi.ANr 

versus 

SUBRARAMA AIYAR and othek.s— 

RESFON DENTS. 

Ciril I'iDCcdiire C’oih* (Act ]' of IDOS', O. XX. - . 12, 
<). XXII. yr. 2, a, -k 10; (>. XXXIV, >v. 2. 'A. (>. Xilll, 

I —Preliiiiinanj decree, .<nit if continued till 
fintil decree after p<ix.<in<j oj--i>nit hij e.ieeutor.< on 
niorfqaye '» favour of estate of deccoi^ed le.<tator—Vrath 
„fe.yecntor.<—Right of iridmr.^ tit he bromjht on recoiul m 
legal repreifcntiitiveit of deceased le.<t<itnr—Application 
under (K XXII. r. '.}-Order, irhether appetilable— 
T'aiixfer of Rroiycrty Act (/ I' <>/ 1SS2), SS, S9. 

Under tlie Civil Procodum Cod*' ‘*f 190S, after ilie 
passing; c)f a preliminary doereo, the suit is 
eniitinned until tlie stage of final decree is reached, 
[p. 143. col. 2.] 

Malikarjnitadu Selti v. Linijatiiurli Ranfuln, 2o 
M. 241; 12 M. L. J. 270; Ahdul Majid v. Jatcahir Lai, 
23 Itul. Cas. 040; 12 A. L. J. 024: 10 Horn. L. K. 305; 
IH C. W. N.OtW; 10 C. L. J. 020; 30 A. 3.50;27 M. L. J. 
17; (1014) M. W. N. 485; 10 M. L. T. 41; 1 L. \V. 483; 
Ashfa'i llueiiin v. tlauri Sahai, 0 Ind. Cas. 975; 33 A. 
204’: 15 ('. \\\ N. 370 (r. C.); 8 A. L. J. 332; 0 M. L. 
T. 380; 13 C. L. .1. 351; 13 Hum. L. U. 367; 4 Hur. L. 
T. 121; 21 M. L. J. 1140; Miinna Lai Parrurk v. Sarat 
Chandra Mukerjee, 27 Ind. Cas. 0S3; 21 C. L. .J. 118; 
17M.L. T. U0;2L. IV. 282; 19 C. W. N. 5G1; 17 
Bom. L. R. 408, distinguished. 

A'vidow of a deconsod testator cann»)t ap]ily to be 
brought on record as the “legal representative” on 
the death of the e.xecutoi's who instituted the stiit. 
Tlic ternt “devolution’’ in Order XXII, rule 10, means 
the devolution <»f the intere.st of tlie person who 
instituted the suit. [p. 14-1-, col. 1.] 

I'erral v. Curran, (1890) 2 Ir. K. 470; 33 Ir. L. T. 
H. 90; 4 Irish Law Heports 850; Rikhai Rii v. Sheo. 
pujan 7 Itnl. Cas. 97; 7 A. L. J. 000; 33 A. 1.5; 

(iandi R^iuia.-ueami v. Purani.fc/ti 27 

Ind. Cas. 1001; 17 M. L. T. 180, foll.)wed. 

■An application to be brought on record by 
such a widow could Ixr made only under Order XXlf, 
rule 3, aud as (jrders on such applications are not 
made appealable under Order XLIII, rule 1, no 
appealliesfrom an order rejecting suchan application, 
[p. 144, cols. I & 2.] 

Appeal against an order of the Court of 
the Subordinate Judge of Muyuvaram, in 
Insolvency Appeal No. U of 1914 in Original 
Suit No. 40 of 1911. 

FACTS.—One Arunachalam Chetty died 
issuole.ss, leaving two widows him surviving. 
By his last AVill and testament he appointed 
two executors and he also disinherited the 
senior widow. In respect of a mortgage 
outstanding in the name of the deceased the 
executors instituted a suit, but one of tliem 
having died before the preliminary decree 


and the other after, tlie junior widow was 
brought on record. The senior widow^ then 
applied to he brought on record as the legal 
representative of the deceased jointly [witli 
her co-widow, and this application was 
dismissed by tlie Subordinate Judge of 
.Mayavarara. Again.st this order the senior 
widow preferred thi.s civil miscellaneous 
appeal. 

^Ir. .'9. Sruu'vasu A/‘i/fiufffir (with him ifr. 
G'. S. Rdinachantira Iyer), for the Respondents, 
raised a preliminary objection that no appeal 
lay either under Order XUIII, rule 1, or 
under section 47, as the proceedings from 
the stage of a preliminary decree and up to 
the final decree are proceedings in the suit 
it.self and are not by way of execution and 
as until the final decree is passed, there i.s 
no executable decree in the suit. Reference 
was made to the deliberate change in tlie 
language of Order XXXIV, rules 2 and 2, 
which substituted the word ‘decree’ for the 
word order’ in the corresponding section 19 
of the Transfer of Property Act. 

^lessrs. T. Tfaugachan'ar and (J. V. Avanta- 
JirisJuKt Iyer, for the Appellant:—After the 
preliminary decree the procedure to he 
followed in obtaining a final decree is by way 
of execution only. It is, therefore, compe¬ 
tent to tlie appellant to come in and pray for 
being made a party and hence to appeal 
against any adverse order. 17(/e Explanation 
to section 2 (2), read with section 47, Civil 
Procedure Code. IVJc also Malikarjunadn 
Setti \. Liugnuiurfi Faufuln (1), Ashfag Husain 
V. Gauri Sahai (2) and Mumm Lai Purruck v. 
Sorat Chaudra Mnkerjee{2), where it has been 
held that a preliminary decree is executable. 
Again by way of analogy under Order XX, 
rule 12, a preliminary decree relating to 
possession is executable independent of a 
provision for the passing of a final decree 
regarding mesne profits. Then again the 
estate having devolved on the appellant upon 
the death of the executors, she was entitled 
to come in under Order XXII, rule 10, 
Civil Procedure Code. 

^Ir. S. Srinivasa Aiyatigar, in reply:— 
casesciuoted, viz., Malikarjnnadu Sefliv. Lnuja- 
rnirrti Panfnluil), Ashfaq Husain v. GorUri 
haii'2)tLXidMntinuLalParruck v. SaratChandra 

(1) 25 M. 244; 12 M. L. J. 270. 

(2) 9 Iml. Cas. 075; 33 A. 204; 15 C. W. N. 3^0 
(P. c.); 8 A. L. J. 332; 9 M. L. T. 380; 13 C. L. J. 351: 
13 Bom. L. R. 367; 4 Bor. L. T. 121; 21 M. L. J. 1140. 
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Unherjeo (iO do not apply. They are deeisioius 
under the Transfer of Property Act. In fact 
in the case of Ashfaq Husain v. (t'anri Sahal 
(*2), Counsel expressly admitted that the 
present contention was not tenable under the 
new Code. A decree for mesne proHts is not a 
necessary sequel to a tlecrce for possession. 
Order XXII, rule 10 is not applicable. The 
devolution tlierein referred to must be that 
of the interest of the plaintiff wlio instituted 
the .suit. The use of the words ‘assignment’ 
and creation’ are very suggestive. See 
Fermi v. ('nrran (-I), where a remainder-man 
was not allowed to continue a suit instituted 
by a tenant'for-life. This decision was under 
Order XVII, rule 2, Judicature Act, corre¬ 
sponding to Order XXII, rule 10. The Legis¬ 
lature lias provided for cases of interest 
other than those of the person suing. Vide 
Order XXII, rules 3 and -1, read with 
section 2 (11) and Rikha i Rai V. Sheopujan 
Singh (5) and Oandi Ramaswami rnramseffi 
Pedaminayya (b). Purther, tlie application 
to the lower Court was under Order XXII, 
rule 3, and no appeal lies against an order 
pa.ssed under that rule. 

JUDGMENT.—One Arunachalam Chetty 
died leaving two widows. Prior to his de^tli, 
he executed a Will on the' 25th July 1904. 
Two persons were appointed executors under 
it. They brouglit Original Suit No. 49 of 
1911 on the deed of mortgage executed to 
the deceased testatoi’. One of the executors 
died before the preliminary decree in the 
suit was pa.ssed, and the other after it. An 
application was pre.sented by the appellant, 
the senior widow of tlie deceased, to con¬ 
tinue the suit. It was opposed by the respond¬ 
ent, the junior widow. Tlie Subordinate 
Judge dismissed the application. Tliis appeal 
is against that order. 

Mr. S. Sriniva.sa Aiyangar raised the 
preliminary objection that no appeal lies 
against the order of the lower Court. Tlie 
question has been argued very fully before 
us by the learned Vakils for the appellant 
and respondent. We have to come to the 
conclusion that the preliminary objection 
must be upheld. 

^Ir. T. Rangachariar’s first contention is 

(B) 27 Ind. Cns. 6S3; 21 C. h. J. 118; 17 M. L. T, 
120; 2 L. W. 282; 19 C. W N. 501; 17 Bom. L. K. -WS. 

(4) (1809) 2 Ir. 11. 470; 33 Ir. L. T. K. 90; 4 Irish 
Law lloports 850. 

(5) 7 Ind. Cas. 97; 7 A. L. J. 060; 33 A. 15. 

(0) 27 lud. Cas. 1001; 17 M. L. T. 186. 


tliat after tlie passing of the prolimiiuiry 
decree in a mortgage suit, llie procediiic 
leading up to the final decree is only by way 
of execution'and tliat consequently liis client, 
tlie appellant, is entitled to initiate proceed¬ 
ings in tliat behalf. We are of opinion that 
this argument is not open to the appellant 
after the amendment of tlie Code of Civil 
Eroceilure, wliicli by Order XXXIV now 
regulates tlie proeeilure relating to the exe¬ 
cution of mortgage decrees. It was held 
in Malikarjnna In S>dli Liiujnmurti Pant id n 
(1) that the preliminary decree passed in 
a mortgage suit is the only executable decree 
and that proceedings for obtaining the final 
decree could be taken only by way of execution. 
This view was based mainly on tlie language 
of section b9 of the Transfer of Property Act, 
wliicb .says; “the plaintiff or tlie defendant, 
as the ca.se may be, may apply to tlie Court 
for an order absolute for .sale of the mortgage 
property.'’ Tlie recent decision of tlie Judicial 
Committee in Ahdtd Majid v. Jawaliir Lnl 
(7) is in favour of the view taken in 
tlic ^ladras Pull Beiicli case. The use of 
the word order in section 89, in coiitra- 
di.stinction to tlie word decree in .section 88, 
was responsible for numerous decisions which 
were not easily reconcilable. Tlie Legislature 
intervened, and in Order XXXIV speaks 
of both the adjudications as decrees (Sec 
rules 2 and 3). Tliereforo, after the 
passing of the preliminary decree, the suit 
is continued until the stage of final decree 
is readied. It is not by the process of 
execution that the final decree is obtained. 
Mr. Rangachariar refers to the explanation 
to the definition of decree, and argues that 
when read with section 47, the proceeding 
referred to in the Explanation really relates 
to execution. Had it not been for the deliher- 
ate change in the language of Order 
XXXIV, this contention would have forc‘d. 
The decisions of tlie Judicial Committee of 
tlie Privy Council in Ashfaq Husain v. Garni 
Snhai (2) and Mnnna Lai Parnick v. Sarat 
Cliundra Mnkerjee (3) relate to the languageof 
sections 88 and 89 of tlie Tran.sfer of Property 
Act, and not to the amended provision of tlie 
Code of Civil Procedure. In the former case, 
Counsel expressly .stated that under the 

(7) 23 Incl. Cas. 649; 12 A. L. J. G24; 16 Bom. L. 
li 393: 18 C. W. N. 963; 19 C. L. J. 626; 36 A. 350; 27 
M. L. J. 17; (1914) M. W. X. -185; 16 M. L. T. U; 1 L. 
W, 4S3. 
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Code it would not be possible to argue that 
the preliminary decree is executable. It was 
further argued by tlie learned \'akil that 
as the preliminary decree relating to posses¬ 
sion (under Order XX, rule 12) is executable 
independently of the tinal decree as to mesne 
profits, it follows that a preliminary mort¬ 
gage decree is executable. A decree for 
mesne profits is not, strictly speaking the 
final stage of the decree for possession. They 
relate to two different rights: and the fact 
that an exception is made in such cases 
is not an argument for holding that ail preli¬ 
minary decrees are executable. 

Mr. Rangachariar's next contention is that 
his client is a person on whom the estate has 
devolved upon the death of the executors and 
that her application must be treated as one 
falling under Order XXll. rule 10, of the 
Code of Civil Trocedure. We were at first 
inclined to think that the devolution referred 
to in this rule was of the same character as 
is referred to in the definition of Lugal >v- 
prc'ii^ntative in the C;.de (section 2, clause 
11). 'Mr. S. Srinivasa Aiyangar has satisfied 
us that rule 10 is not open to that interpre¬ 
tation. The term legal representative is used 
in rules 3 and 4 of the Order and does not 
find a place in rule 10. The plain language of 
the rule .suggests that the devolution of the 
interest must be that of the plaintiff who has 
instituted the suit. The words assignment’ 
and ‘creation' indicate that it is the person 
suing that assigns and creates the interest 
which enables the a.-^signee to continue the 
suit. We think that 'devolution" which is 
by operation of law must also relate to 
the interest of the party to the suit. Under 
the corresponding rule in the Judicature Act 
(Order XVII, rule 2), it was held that 
wliere a tenant-fordife who brought the 
suit died, the remainder-man was not entitled 
to continue the suit [Ferra/i v. (4)]. 

The same con.struction must be adopted with 
reference to rule 10. The Legislature has 
provided for cases in which the interest 
devolving is not that of the deceased plaintiff, 
hut is that of the person whose right of 
action the deceased plaintiff sought to enforce 
as representing his estate. Rules 3 and 4 of 
Order XXII, read with section 2, clause 11, 
cover such cases. It is on this principle 
it has been held that a reversioner can 
continue the suit instituted by a widow. 
See Rikhai Bai v. Sheopujan Singh (5), and 


(iandi Ramasw(i7ni v. Piu'amsetti Pedamiinayya 
(b). It has to be noted that the application 
of the appellant in the lower Court was 
under I'ule 3, Order XXII. The Legislature 
has chosen not to give a right of appeal 
against orders passed under that rule, 
whereas under Order XLIIf, rule 1 (0, 
orders with reference to rule 10 are appeal- 
able. We must, therefore, hold that this 
appeal is incompetent. 

The appellant will pay the costs of the 
respondent. 

Appeal dUmissed. 

ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 641 of 1914. 

April 26, 1915. 

Present: —Justice Sir P. C. Banerji, Kt. 
BHAGIRATHI NONIYA— Defendant- 

Appellant 

versns 

SUKHDEO NONIYA— Plaintiff- 

Respondent. 

Civil Vroccduiv Code (Art V of 1908J, s. lo'l - 

Clerivnl error in jmlijinent —Voyrec(ion—Ju)isdiction. 

A Munsif, by u clerical error, recorded iu his hiiul 
order an order disuiissing the suit instead of decreeing 
it. The decree was prepared iu accordance with tho 
linal order: 

Held, that tho Munsif hud jurisdiction under section 
1.52 of the Civil Procedure Code to subsequently 
correct tho error. 

Second appeal from a decision of the Dis¬ 
trict Judge of Benares at Jaunpur, dated the 
17th February 1914. 

Mr. Iqbal Ahmad, for the Appellant. 

Dr. Suleman, for the Re.spondent. 

JUDGMENT.—Th-^ only question raised 
in this appeal is whether the learned Munsif 
was justified in correcting his judgment and 
decree. What happened was that the plaintiff 
brought a suit for possession of property left 
by one Sheoraj, claiming the whole of it on 
the ground that ho was the only son of 
Blieoraj. Tho defendant Bhagirathi claimed 
to be another son of Sheoraj by anotlim’ 
wife. This was denied on behalf of the 
plaintiff, and the Court of first instance found 
that the defendant was not the son of 
Sheoraj and that the plaintiff alone was 
entitled to the property. By a clerical error, 
instead of recording a decree in favour of the 
plaintiff, the final order of the Munsif was 
one of dismissal of the suit, a decree 'vas 
drawn up in accordance with this judgment. 
It having been brought to the notice of the 
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learned Miinsif that an error had crept into 
tlio judgment, lie c«)rrccted tlic jiulgment 
and the decree and substituted for tlie word 
dismissed” the word \lecreed”. It is urged 
that the iMunsif had no power to make this 
correction and that his original decree 
dismissing the suit should liold good. 1 
do not agree with this contention. Section 
152 of the Code of Civil IVocediire was 
enacted clearly witli tlio object of enabling 
the Court to correct clerical mistakes made 
by it in tbe judgment or decree or in any 
order. The Munsif’s judgment shows that 
the findings were all in favour of the plaintilf 
and that he intended to decree the claim. 

It was only by an oversight that he wrote 
out an order of dismissal. After the cor¬ 
rection of the judgment and the decree tlie 
defendant appealed to the District Judge 
and on the merits tlie learned Judge found 
against the defendent. So tliat neither on 
the point of law nor on the merits tiie 
defendant-appellant had any case. I dismiss 
the appeal with costs, including fees on tlio 
higher scale. 

Appeal dismissed. 

MADRAS HIGH COGHT. 

Second Civil Ai’ceal No. 307 or 1011. 

February 9, 1915. 

Mr. Justice Ayling and Mr. Justice Tyaliji. 

MUSALIUM VKETIL THEVATHIL 

MAHAMMADUNNI— Defendant.No. 1 

—Ari'ELLANT 
versus 

KUDUMPALATH PADiNllAKA 
PARAMBIIj BAVA and otueii.s—Plai.miff 
AND Defendants Nos. 3 to 7 .\nd 2— 

Resfondents. 

Tranofer of Piopcrfij Act (IT oj I8S2), .ss. 83,84— 
Deposit of mortgage amount, v:hcn valid — Interest, I' hcn 
ceases to run. 

It is only tlio actual payment of the full mortgage 
amount into Court that makes interest on the 
mortgage amount cease to run under ftetien 84 of the 
Transfer of Property Act, and not a mere presentation 
tif a petition for* that purpose under Ftclion 83 of the 
Act. [p. 145, col. 2.] 

Second appeal against the decree of the 
District Court of South ilalabar, in-Appeal 
Suit No. 20G of 1913, preferred against 
that of the Court of tlic District Munsif 
of Ponnani in Original Suit No. 62d uf 1911. 

l^ACTS.—A petition under section 63, 
.Transfer of Property Act, for depositing the 
sum of money due on a certain mortgage 

10 


KUDU.\11>ALATII PADINHARA CARAMDIL DAVA. 

was iilod on 3rd August 1910 but the 
deposit was actually made on lOlli 
August 1910. The sum so deposited re¬ 
presented only the amount due on 3rd 
August 1910. The mortgagee refused to 
receive the money. The plaintiff tlien filed 
tlie present suit for redemption claiming 
that tlie mortgagee was not entitled t" 
intere.st, as the deposit disentitled him to the 
same. The lower Appellate Court found 
that the deposit was valid and decreed the 
suit. The mortgagee appealed. 

Mr. C. V. Auautakrishna Iyer, for the 
Appellant :—Tlie deposit is not valid, as what 
was deposited was the amount due on 3rd 
August 1910 and not on lOtli August 1910, 
the date on which tlie deposit was actually 
made. The appellant is, therefore, entitled 
to intere.st disallowed. To di.sentitle tlie 
appellant to interest the deposit must be that 
of the full amount due on the date of deposit. 

Mr. K. l\ M. Mown, for tlie Re- 
spond‘=*nts :—The petition was filed on 
3rd August 1910 and the deposit could 
only he of the amount due on that date. 
It is the date of petition and not that of 
the deposit that is niatei’ial. The appellant 
is, tiierefore, not entitled to interest under 
section S3 of the Transfer of Property Act. 

JUDGMENT.—The parties Imve been 
litigating for a very small amount, unless 
(as seems probable from the District Munsif’s 
judgment) the real questitin at issue between 
them was not tlmt which is argued before 
us, but wlietlier the one side or the other 
was entitled to the documents referred to in 
the third issue. 

Before us the only argument lias liad 
reference to the que-stion wlietlier the respond¬ 
ent had validly deposited under section 83 
of the Transfer ofPropcily Act the amount 
of the mortgage due to tbe appellant. The 
learned District Judge has hold that tliere 
was a valid deposit. We find, however, that 
the respondent put in a petition for deposit on 
Iho third of August 1910, and yet the sum 
was not deposited till the 10th of August 
and on (hat day ho brought into Court only 
the sum due as on the 3rd of August. Tliis 
was clearly not the pr«>per amount, and liis 
deposif was consequently not valid and 
technically the depo.sit cannot prevail so as to 
stop intere.st running under section 84 of the 
Transf»»r of Property Act. Wo must, therefore, 
vaiy the decree under appeal by allowing 
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interest till rerlemption, for whirli we extend 
the time to three months from this date. 

Both sides have been in the wrong as to 
their attitude in the lower Courts, and 
neither has made any effort at meeting and 
minimising tlie question at issue between 
them. We think the proper order as to costs 
will, therefore, be that the lower Appellate 
Court’s order for costs stand and to make 
them bear their own costs in this Court. 
We order accordingly. 

The memorandum of objections is dis* 
missed without costs. 

Appeal parthj alloiveil\ Decree modified. 


PUNJAB CtllRF COURT. 

Fiust Civil Appeal No. 559 of 1911. 

January 12, 1915. 

Present: —Mr. Justice Rossignol. 
IMAM-UD-DIN —Defendant—Appellant 

versus 

KHUDA BAKHSH and anotheu--Plaintiff5 

—Respondents. 

Liinifalion—Pre-emption — Slorlir'g point oj pres¬ 
cribed i)€riv(l—Land in possession of vendee at date of 
sole ’-Mutation oj nanu's. 

The vendor in 19(’6 sold three tields by three sale- 
deeds, by transferring each one-third share out of each 
of the three fieldsto vendees wJio wore father and son. 
Two of the fields wore at the date of sale in the posses¬ 
sion of the father vendee under a inortfni;ro and the 
third ho cultivated as a tenant Ix'fore 1906 and in 
1907-08 and in subsequent years. In 1906 the mutation 
was refused on the ground that the vendor had not 
transferred po.sscssion to the vendees. Subsequently 
mutation having been sanctioned in 1912 the plaint¬ 
iffs brought the present suit for pre-emption: 

Held, that since the vendees did not take possession 
of any portion of the land under the sale the period 
of limitation for the suit commenced from the date 
of mutation. 

The taking of possession under a sale is an overt 
act fixed us tlie terminus a guo for limitation because 
it constitutes a publication of the transfer. 

First appeal from an order of the Addi¬ 
tional Divisional Judge, Ferozepur Divi.siun at 
Ludhiana, dated the27th May 1913, reversing 
that of the Munsif, 2nd Class, Zira, dated 
the 2nd May 1913, decreeing plaintiffs’ claim. 

Mr. Asquith, for the Appellant. 

l.ala Dharani Das Suri, for the Respondents. 

JUDGMENT.—The only question in this 
case is that of limitation. The vendor pur- 
ported to sell to vendees, Imam-ud-Din and 
Ismail, father and son, in December 1906, 
the area in dispute, consisting of three 
fields. 

The sale-deeds are throe in number and each 
ofie purports to sell a Jrd share out of each 
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of the three fields. Imam ud-Din was already 
in possession of two of the fields under an 
earlier mortgage from vendor. The taking 
of possession under the .sale is an overt act 
fixed as the terminus a quo for limitation, 
been use it constitutes a publication of the 
transfer. 

In respect of these two fields, no posses¬ 
sion was taken by vendee under the sale, 
for lift was already in possession of the whole. 
As fur the remaining field 5743, it is clear 
that Imam-ud-Din had cultivated that also 
as a tenant for many years. In 1906-07, 
Nur ^luhammad, co-sharer, tilled it with 
liis own hand and the mutation of tho 
sales was rejected because Tmam-ud-Uin 
was not in possession. In 1907-08, Imam- 
ud-Din again cultivated as a tenant under 
Nur "Muhammad. There is the same entry in 
1908-9, but in 1909-10 there is a note of 
the .«:ale to Imam-ud-Din only, but this is 
unjustified by any mutation. In 1910-11, 
Imam-ud-Din alone cuftivates as a tenant. 
Jt was only in 1912 thit mutation was 
sanctioned. It is clear from this analysis 
that tlie vendees did not take pns.se.'ssion of 
any portion of land under the j.u?eand limita¬ 
tion runs from mutation. The appeal is 
dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 225 of 1912. 
March 1^, 1915. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Piggf^tt. 

The secretary of STATE F K INDIA— 

Defendant — Appellant 
versus 

JWAHIR LAL Plaintiff—Respondent. 
Pensions {XKIU of 1N71), 4, 6-Assignment y 

Govennnetit twenue — Declaration — P'>iver of u'Vi 
'Cvu rt — Jurisdiction. 

A Civil Court is iirocUulecl from making any 
tloclanition that would in any way directly or 
iiidiivctly affect the liability of Govej-nment to 
grunt of Govornnieut revenue to any pewon. [p. 1 .» 
col. 2.] ^ 

First appeal from the decision of the 
ordinate Judge of Shahjahanpur, dated the 

4th April 1912. 

Mr. Pyves, for the Appellant. 

Mr. R. E. O'Conor (with him Messr.-t. 

Benode Bihari and S. K. Dar), for the Re¬ 
spondent. . 

JUDGMENT.—This appeal arises out ot 
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a suit in which the plnintilT claimed a decla¬ 
ration that he has **p>'oprietary rijrhts in 
ten biswas of revenue-free grant in each of 
the three mahals Nur ^luhannnad* Tarliat 
Fatima and Intizamuddin in Mouza Lnkliim- 
pur,” and that the name of the Government 
may be expunged. Tlio claim does not 
appear to be accurately expressed. \Vl>at 
the plaintiil' really claims is that in the 
event.s which have happened, he is now 
entitled to be considered as the assignee of 
the Government revenue payable in respect 
of the 10 hisu'ns. His real claim is that the 
last assignee of this Government revenue 
was one Dalpat Kai, who died leaving a 
daughter Mf>sunnnnt Ram Piare. He claims 
that now he is entitled, as the heir of Dalpat 
llai under Hindu Law, to have the same 
rights as Dalpat Kai enjoyed. 

The Court below granted the plaintiif a 
decree declaring that he is entitled, by rigid 
of succession to Dalpat Rai as the muofidar or 
a.ssigiTee of the Government revenue, to tlie 
revenue of the 10 bi.-iwns share in mahals. 

The Secretary of State has appealed, and 
it is contended, that the Court below 
ought not to have entertained the suit 
because the plaintiff had not obtained the 
certificate referred to in sections 5 and G 
of Act XXIII of 1871; secondly, that the 
decree of the Court below is in contravention 
of the provisions of section G of the same 
Act; and thirdly, that the title which Dalpat 
Rai had, to be deemed the assignee of the 
Government revenue, came to an end with 
his lineal de.scendants. 

The plaintiif submits that the provision.s 
of sections 5 and G do not apply; secondly, 
that if it was necessary to obtain a certificate, 
he did in fact obtain one; and thirdly, that 
the decree of the Court below does not in 
any way contravene the provisions of sec¬ 
tion 6. 

It appears that sometime after the year 
1902 the plaintiff brought a suit in respect 
of a ceriain zcmindari which belonged to 
Dalpat Rai. He .succeeded then in e.stabli.sli- 
ing his title to the property he sued for. He 
did not in that suit include the Government 
revenue which he now claims. As a matter 
of fact he had already assigned it to third 
parties. A vendee from the plaintiffs also 
brought a suit in respect of some other 
zemindari which had at one time belonged 

to Dalpat Rai. In that 9as9 the Court 


dismissed the suit, on the ground that the 
then plaintiff had failed to prove that the 
present plaintiff was the reversioner to 
Dalpat Rai. 

Section 4 of Act XXHT of 1871 is as fol¬ 
lows:— ‘Except as hereinafter provided, no 
Civil Court sliall entertain ai.y suit relating 
to any pension or grant of money or land 
revenue conferred or made by the Rritisli or 
any former Government, whatever may have 
been the con.sideration for any such pension 
or grant, and whatever may h-^ve been the 
nature of ihe payment, claim, or right for 
which such pension or grant may have been 
substituted.” Section 5, Any person Jiaving 
a chiim relating to any such pension or 
grantmay prefer such claim...to the Collector 
of th»* District, or Deputy Commissioner, or 
other officer sliall dispose of sucli claim in 
accordance witli such rule.s a.s the Chief 
Revenue Authority may, suliject to the 
genoi’al control of the Local Government, 
from time to time prescribe in this behalf.” 
Section G, “A Civil Court, otlierwise compe¬ 
tent to try the same, shall take cognizance of 
any such claim upon receiving a certificate 
fnun such Collector, Depuly Commissioner, or 
other officer authorised in that behalf 
that the case may be so tried, but shall 
not make any order or decree in any suit 
whatever by which the liability of Govern¬ 
ment to pay any such pension or 
grant as aforesaid is affected directly or in¬ 
directly.” 

The plaintiff seems to have procured a 
certificate, dated the 5th of Xovember 1902, 
probably in connection witl> the previous 
suit to which wo have already referred. 
This certificate will be found at page 7 of 
the respondent’s book. Tiie plaintiff con¬ 
tends tliat if tlie provisions of Act XXIll 
of 1871 applied to Ihc present case, then 
the production of that certificate is a suffi¬ 
cient compliance with the provisions of sec¬ 
tion 6. The argument of the plaintiff 
that the provisions of .section 6 of Act 
XXIII of 1871 do not apply to hi.s case, 
i.s ba.sed on the decision of thoir Lordships 
of the Privy Council in the case of 
Secretary of State for India v. J. Moment (1). 
In that case it was held that certain provi- 

ri) IR Ind. Cas. ?2; ^0 C. 391; 13 11. L. T. 5.3; 17 0 
W. N. lf)9; (1913) M. W. N. 45; 15 Bom. L. R. 27; 11 
A. L. J. 4f>; 17 C. L. J. 194; 6 Bur. L. T. Ij 24 U. L. J 
459i 7 h. B. lOi 40 I. A. 4$. 
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sioiis in tlie Burma Act (IV of 1S9S) 
were ultra vires in so far as it euacled that 
no Civil (Amrt should Isave jurisdiction to 
determine any claim to any rig-)it over land 
as against the Covenniiont. Their Lord- 
sliips referred to the Act of l>o3 and to tlio 
Indian Councils Act of ISdl. By section 
65 of the Act of 1358 it was provided 
that, ‘‘The Secretary of State in Council 
shall and may sue and he sued as well in 
India as in England hy the name (T the 
Secretary of State in Council as a hody 
corporate; and all persons and i>odies politic 
shall and may have and take the saiiie suits, 
remedies and proceeilings, legal and equit¬ 
able, against the Secretary of Stale in 
Council for India as they could liave done 
against the said Company.” I'heir Eord- 
ships proceed as follows: ‘Their Lord- 
ships are of opinion tliat the effect of .sec¬ 
tion 65 of the Act of 1858 was to debar 
the Government of India from passing any 
Act whicli could prevent a subject from 
suing the Secretary of State in Coujicil in 
a Civil Court in any case in wliicli lie could 
have similarly sued the East India Cem- 
pany.*’ On referring to Act XXIII of 
1871 it will be found tliat until the passing 
of that Act there had been a Recrulation in 
force, namely, XXIV of 1763, section 17 
of which barred tlie jurisdiction of Civil 
Courts in a suit like the prpsent. This 
section was repealed by Act XXIII of 1871. 
it would, therefore, seem that the East 
India Company could not have been sued 
at the time of the tran.sfer of its powers 
and liabilities to the Crown. Tlie case 
cited, therefore, does not apply to the present 
case. If the provisions of section G do 
apply, it was necessary that the plaintiff 
should produce the certificate specified in 
this section. It seems to us that the certi¬ 
ficate which in fact was produced is not a 
compliance with the section. In the first 
place it is dated 1902, long before the 
present claim was contemplated. It was a 
certificate that the claim of Jwnhir for 
resumption of a 7nuofi gran^ might be tried by 
a Civil Court. At that time, there were 
rival claimants to the property of Dalpat 
Rai. The present suit is not a suit to 
establish the right of one of two rival 
claimants but is a suit against the Secretary 
of State in Council. Furtheruiwe^ it seems 
to us that we could not possibly make a 


decree declnring that the plaintiff was the 
assignee of the Government revenue with¬ 
out “making an order or a decree whicli 
would directly or indirectly affect the 
liability of Government to pay a grant of 
the Goveriunent revenue.” Tlie original 
■<a)uid is not on the record. Such evidence 
as there is show.s tliat it was a grant 
“ut/a/oji had iiashiH\ that is to say, from 
generation to generation.” It is not usual 
to make a grant of Government revenue 
by way of absolute grant, and if the grant 
was onli' made to tlie original grantee and 
his lineal descendants then tlie plaintiff 
has no claim. Admittedly lie is not a lineal 
descendant. If on ihe other hand, it was a 
grant of tlie absolute interest, then the 
owner for the time being could do what 
he liked with the subject-matter of the 
grant. If the grant was of this nature, 
then the plaintiff by his own admission 
has alienated the revenue to third parties 
in wliich case lie has no title. The plaint¬ 
iff asks that in any event we should give 
him a declaration that he is the nearest 
reversioner to Dalpat Rai. The Court 
below has found that he is the nearest 
reversioner. As already pointed out, in one 
previous suit he satisfied the Court that he 
was tlie nearest rever.«ioiier. On the other 
hand, a vendee from him failed to prove 
in another Court tliat the plaintiff was 
tlie nearest rever.Mioner of Dalpat Rai. The 
plaintiff says that a declnration of this 
kind may help him to come to a .settle¬ 
ment with tlie Government. We do not 
feel called upon to decide the question, but 
at the same time we do not express any 
disagreement with the finding of the Court 
below. In our opinion we .are precluded 
from making any declaration that would m 
any way directly or indirectly affect the 
liability of Government to pay this revenue 
tn the plaintiff. We, therefore, think upon 
all these grounds that the plaintiff’s suit 
was misconceived and ought to have been 
dismissed. 

We accordingly allow the appeal, se 
aside the decree of the Court below^ an 
dismiss the plaintiff’s claim with costs i^ 
Courts. Costs in this Court will include fees 
on the higher scale. 

Appeal allowedi 
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CALCUTTA IIIGII COURT. 

Appeal from Original Deoreb No.*241 of 1012. 

Alurob 0, 1015. 

Present: —Mr. Justice Fletcher eml 
Mr. Justice Teunon. 
BROJENDUA LALL DASS— Decree- 

HOLDER—Appellant 


versus 

LAKSHMI NARAIN KHANNA and 

ANOTHER—Jl’DO.MENT-DEnTORS—RESPONDENTS. 

C’ir»7 Proccihire Code {Act T of IflOS), s. 145, srojie 
0 /— Sni'cty, xi'hcii lioblc. 

Secrioiv 145 of tho Code of Civil Profoduri' upplios 
only >Yhore the surety luis renderojl himself personally 
linhle for the decretal amount, and such liahility can 
only bo enforced njfainst him to the* extent to uhich 
he has become personally liable, [p. 149, col. 2.] 


Appeal a|?ainst tho order of the District 
Judge, Bnrdwan, dated tlie 31st of March 
1912. 


Babus Itam Chandra Afnzumdar aiul 
Ohatidru Sekhar Banerjee, for the Appellant. 

Babut Btudija Nath Putt and Tarkeshwar 
Pal Chou'diinry, for tlie Respondents. 


JUDGMENT. 


Fletcher, J. —This is an appeal from a 
udgment of the learned District Judge of 
Burdwan, dated tlie 31st March 1913, reject¬ 
ing an application. The application that was 
before the learned Judge was an application 
under section 145, Code of Civil Procedure, for 
the execution of a decree against an alleged 
surety, Lakshmi Narain Khanna, by the sale 
of two Government promissory notes which, 
it is said, he had deposited as security for the 
decretal amount. The judgment-debtor is 
the son-in-law of tho said Lakshmi Narain 
Khanna and a warrant for his arrest having 
been issued, Lakshmi Narain Khanna ap¬ 
peared before the first Munsif of Burdwan and 
threw on the table before him, according to 
tho evidence, two Government promissory 
notes for Rs. 1,000 each, which lie wished 
the Court to take ns security for the decretal 
amount which had been found due against 
his son-in-law and to stay further proceedings 
in execution ponding an application to set 
aside the ex parte decree. Tlie learned 
^Munsif refused to take the two Government 
promissory notes which had been .so thrown 
upon the table of his Court, on the ground 
that no formal application had been made. 
Then what happened seems to he somewhat 


in dispute. It is .said that Rahn Sailondra 
Nath Mukerjee, who was (he Pleader engaged 
by tho decree-holder, took the (lovei’iiment 
promi.ssoiy notes and put them into Ids 
pocket. The story told liy Bahn Sailendra 
Natli ^lukerjoc is that tlicre was an arrange¬ 
ment between Idm and Lakslmd Narain 
Khanna that ho slionld hohl the two Govern¬ 
ment promissoiy notes as security for the 
due fulfilment of the decree. The decretal 
amount not having been paid, the pre.seiit 
application was lodged. The litigation seems 
to liave occupied a eonsidcrahle time. The 
point, however, may he dealt witli very 
sliortly. Section 145, Code of Civil Proce¬ 
dure, applies only wliere the surety lias 
rendered himself personally liable for the 
decretal amount. That is obvious because 
the section states .so. Secondly, it would not 
ho conveident to sell property in a suit tliat 
was not lirouglit for that purpo.se. It is quite 
clear, tlicrefore, tliat .section 115 only applies 
where the surety has rendered Idmself 
per.sonally liable for the decretal amount and 
sucli liability can only be enforced against 
him to tlie extent to which lie has become 
personally liable. Accepting tlie story told 
by Babu Sailendra Natli Mukerjee, liow 
does the ca.se come under section 145. Code of 
Civil Procedure r" According to the story 
told by Bahu Sailendra Nath tlie agreement 
was tliat **wp,'’ tliat is tlie decree-holder.s, 
would execute the decree and realize tho 
decretal amount by sale of tho promissoiy 
note. ‘Note’ is obviously a mi.stalso for 
hiotes.’ Therefore, first of all it is to be .seen 
whether Lakshmi Narain Khanna was a 
surety for tlie purpose of this decree. Clearly 
he did not acknowledge his personal 
liahility. There was no contract of guarantee 
within the moaning of .section 120 of the 
In'lian Contract Act. All that he had done 
was that he deposited ly way of .securi¬ 
ty, or collateral security; if we accept 
Sailendra Balm's evidence, those two 
promissory notes were to remain as security 
for the amount due under the decree. That 
does not come within section 145. If tlie 
story is true, tlien Lakslimi Narain has only 
created an equitable charge upon the two 
Government promissory notes in favour of 
the decree-holder by depositing them in that 
manner to secure the amount due under the 
decree and, if that is the true arrangement, 
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as Snilendra Babn says it is. then that 
liability can only be enforced in a regrnlar 
suit for the purpose of enforcing the choree 
that hns been created by the deposit of the 
two Government promissory notes. The 
present proceedings have altogether been 
misconceived and I think the learned Judee 
of the Court below was quite right when he 
came to the conclusion that no contract, as 
provided by .section 14-5 of the Code of Civil 
Procedure, had been established and that no 
personal liability having been undertaken 
by Lakshmi Narain Khanna his liabilitj’- as 
mortgagor of these two Government pro- 
mis.aory notes could not be enforced in an 
application under .section 145, Code of Civil 
Procedure. 1 think the conclusion arrived at 
bj' the learned Judge of the Court below i.s 
right and the present appeal fails and must 
be disrois.<ied with costs, two gold mohurs, 
Tecnon, J.—I agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 526 of 1914. 

January 26, 1915. 

Present: —^Jr. Justice Shah Din. 
FATEH CHAND and others—Defendants 

—Appellants 

versus 

GANDA MAL— Plaintiff, and anoiuer— 
Defendant— Respondents. 

Punjab Pre-emption Act (/I of KOo), 22 <2), 
proviso, applicahilif y of. 

The proviso to sub-soction (2) of section 22 of Act 
11 of IPOf) is not applicable to a case, in which the 
price does not consist mainly of a debt greatly 
exceeding in amount the market-value of the 
property, [p. 150, col. 2.] 

Second appeal from the decree of the 
Divisional Judge, Gojranwala Division at 
Lahore, dated the .SOth October 1913, varying 
that of the Additional Judge, Gujranwala, 
datedthe 6tli March 1912, decreeing the 
claim. 

Mehta Bahadur Chand^ for the Appellants. 

Mr. Bhagat Bam Puri, for the Respond- 
ent.s. 

JUDGMENT.—The facts are very fully 
stated in the judgment of the learned Division¬ 
al Judge. The plaintiff-respondent brought 
pi suit against the defendants-appellants for 


possession by pre-emption of 126 hanah 18 
mnrlas of land situate in Mauza Arup which 
had been sold by defendant No. 1, Fateh 
Singh, to defendants Nas. 2 and 3, Fateh 
Chand and Ourlal Singh, for Rs. 2,100. 
The Additional District Judge, in whose 
Court the suit was instituted, decreed the 
possession of the land in favour of the 
plaintiff conditional on payment of the whole 
consideration money, Rs. 2,100, but on 
appeal the learned Divi.sional Judge held 
that tbe proviso to sub-section (2), .section 22 
of the Punjab Pre-emption Act, H of 1905, 
was applicable to tbe case, and be found 
the market-value of the land Rs. 1,609 as 
the price of it for the purposes of the suit. 
He accordingly varied tlie decree of the 
Additional District Judge by reducing the 
amount payable by the plaintiff to the 
defendant-vendee from Rs. 2,100 to 
Rs. 1,609. 

The questions for decision before me in 
this appeal are—(1) whetlier the proviso to 
suh-section (2) of section 22 of Act TI of 
1905 applies to thi.s case and (2) whether, if 
t’ e said proviso is not applicable, the price 
entered in the .sale-deed was not fixed and 
paid in good faith, so that tlio plaintiff 
should have a right to take possession of the 
land on payment of the market-value. 

Upon the first question the learned 
Counsel for the respondent hns conceded 
that the proviso to section 2'^ of the Pre¬ 
emption Act is not applicable to the case, in¬ 
asmuch as the price, Rs. 2,100, at which 
the sale purports to have taken place doe-s 
not represent entirely or mainly a debt 
greatly exceeding in amount the market- 
value of the land sold. The debt which was 
due by the vendor to Mokand Lai, who made 
an assignment of it to the present vendees, 
amounted, as found by the Divisional Judge, 
to Rs. 1,491 and the market-value of the 
land has been held to be Rs. 1,609. It is, 
therefore, clear that the price entered in the 
sale deed did not consist mainly of a debt 
greatly exceeding in amount the market- 
value of the property, and the Divisional 
Judge wa.s in error in applying to the case 
suh-section (2) of .section 22 aforesaid. 

Upon the second question, the plaintiff- 
respondent’.s Counsel has urged that since the 
vendee.s had purchased the debt, due by the 
vendor to Mokand Lai and which amopnt^ 
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to Rs. 1,491 for Rs, 1,052, (the Divisionnl 
Judge is wrong in saying that the nmountof 
the purchase-money was only Rs. 1.000), the 
price entered in the sale-deed was not fixed 
and paid in good faith, and tliat, therefore, 
his client is entitled to possession of the 
land on payment of its market-value. 

This argument is clearly fallacious. At 
the date of the sale the vendor owed Mokand 
Lai a debt amounting to Rs. 1,491 and 
although the vendees had a few days previous¬ 
ly purchased that debt from 3k[okand Lnl for 
Rs. 1,052, yet the amount due to them by 
the vendor was Rs. 1,491 and they could 
recover that amountfrom him by execution of 
the decree on the basis of whicli the said 
amount was due to Mokand Lai, Therefore 
as between the vendor and the vendees the 
amount of the debt due by the former to the 
latter was not Rs. 1,052 but the full amount 
of Rs. 1,491, and since it has be^n held by 
the Divisional Judge that tlie rest of the 
consideration money entered in the sale-deed 
was actually paid, the conclusion is irresistible 
that the price at whicli the sale purports to 
have taken place was fixed and paid in good 
faith. In fact, as the Divisional Judge has 
applied the proviso to sub-section (2) of 
section 22 aforesaid to this case, he has, 
by nece.ssary implication, found that the price 
was paid and fixed in good faith as between 
the vendor and the vendee.', for it is only 
upon that finding that the proviso in question 
would come into operation. 

Ror the foregoing reasons, I hold that the 
decision of the Additional District Judge was 
correct and I accordingly accept this appeal, 
and reversing the decree of the Divisional 
Judge, restore that of the Additional District 
Judge. The plaintiff respondent will pay 
the costs of the defendants-appellants both 
in this Court and in the Divisional Court. 
The plaintiff must pay into Court the amount 
required to make up the full price, Rs. 2,100, 
on or before the 26th March 1915, failing 
which his suit shall stand dismissed with 
costa throughout. 

Appeal accepted. 


MADR.^-S HIGH COURT. 
fjETrERs Patexi' Aiteal No. HI oe 1914. 

^larcli S, 1915. 

J^reseiit: —"Mr. Justice Sesliagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 

T. R. GOPAIjASAMI PILIjAI—PE riTioNi':i! 

—Appellant 

versus 

SI. RU. PD. K.V. CHIDAMBARAM 

—Respondent. 

Conh'dct .4r'/ (IX »f 18721, s. oO— Suh-ro)ifract-“ 
Piindiynl contrat'ty caiicellotiun of~R^cct on snb- 
conh-r.cf. 

Wlicro a sub-contract postulates the cxistonce of a 
principal contr.i:“t f »r its operation rui-l crmflnuanoe, 
the cancellation of tlio latter Icrtniuntc.s the former 
also, [p. I.">2, col. Ij. 

In h'r Singh wCanipWlI, 7C.47-1: 8 C. L. R. 

501; Gociililas Madhni’ji v. Xantn Yrnkiiji, 13 B. 030, 
followed 

Appeal, under clause 15 of the Letters 
Patent, against tlie judgment, dated the lOtli 
December lOl.’I, of the Hon’blo Mr. Justice 
Spencer, in Civil Revision Petition No. 375 
of 1912, preferred against the decree of 
the Court of tlie Subordinate Judge of 
iladura, in Small Cause Suit No. 3!)3(! of 
1911. 

FACTS.—One Solai Kudumlian obtained 
a contract from Government to build a 
ho.spital at Dindigul. Tie appointed the 
defendant liis agent to execute tlio said work 
will) full powers of enforcing tlie contract 
with the Executive Kngineor, Public Works 
Department. The defendant appointed the 
plaintiff his representative and agent to be 
in cliargo of and to supervise and coivluct 
the furtlier construction and completion of 
the .said building and agreed to pay him 
Rs. 300 for tlie .services to he rendered. 
After some work was done, the Government 
refused to recognise the agency of the 
defendant and cancelled the contract. The 
work had to he stopped in consequence. 
The plaintiff liaving been paid Rs. 122-10-0 
out of the Fs. 300 promised, he instituted 
tlie present suit to recover the balance 
from the defer dant. The Subordinate .Indgo 
of Madura dismissed the suit an<l tlie dismis¬ 
sal was upheld by Spencer, J., in Civil Revi¬ 
sion Petition No. 374 of 1912. Against tliis 
latter order, the plaintiff preferred this 
appeal under the Letters I’atent. 

Mr. S. Muthia Mndaliar, for the Appel¬ 
lant:—The plaintiff having done nil that 
be was bound to do under the contract 
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and tlie performance having been prevented 
by no act of his, the defendant was bound 
ti) pay the stipulated sum, Rhsfomji v. Sheth 
Purshotahuhjs (l) and Fnni Bhusciv Rinj 
ChouuUiry Bama Smulnri Dehi (2). 

^Ir. r. PiintshoBama Iyer, for the Respond* 
ont:—The liability to pay was dependent 
upon the continuance of the original contract 
and tliat having been put an end to b^' 
the (loverninent, the subordinate contract 
of agetjcy also came to an end. Hd-uJda.c M<i- 
(iharji v. Xnrsx Yeukn}/ (.3) and Iu<ler Perahml 
V. f'ampheJl (4). 

JUI)(tMHXT.—T lie learned Judge is riglit. 
fnde.- PersJmd S/ugh v. Comphi-ll (4) ami 
Cocuhlas Madharji v. Narmt Yinl-tiji (3) 

• show tliat wlierc a sub-lease is entered into 
in tlie belief tliat the original contract 
will be subsisting during the period during 
which the suli-contract is to be worked, the 
cancellation of the contract terminates the 
sub-contract as well: we think that propcsition 
is unobjectionable. The plaintiff has re¬ 
covered on the principle of quantum meruit for 
what he has done. The .suit was rightly 
dismissed. 

The appeal is dismissed with costs. 

A ppeal tJism 

(1) 25 n. OOH; 3 IJnni. L. l\. 227. 

(2) t C. W. N. a-gi. 

(3) 13 n. (5.30. 

(i) 7 C. -174: 8 C. L. R. 501. 


PUN JAR CHIEF COURT. 

Finsr Civil. Ai-pkai. No. 1374 ok 1914. 

January 2b, 1915. 

Present: —Mr. Justice Shah Din. 

RAHADU H KHAN— Jiidoment-deijtok— 

ArrELLANT 

versus 

VIRGO MAIj—Uecree-moldei:— 

Respondent. 

Civil procedure Code 1' of 1908), O. XXI, r. 37 
(1)— Esecufion of decree—Arrest of jndtjmcnt.debtor, 
'ivheu mnij be ordered. 

A dccreo.holder is not justitied in npijlying for the 
arrest of the jadginent-debtor in the liibt instnnce. 
without trying to obtain exeeiition of the dccreo hv 
other niOun.‘» available to hini, i. c., by tlio utnicjinieiit 
and gale of his property other than land. 

First appeal from an order of the Di.'atrict 
.ludge, Multan, dated the 22nd of May 1914, 
ordering arrest of the judgment-debtor in 
execution of decree. 


KUNNU M.U l\ TARA CHAND. 

Rakbsbi Tch Chand, for the Appellant. 

Melita Bahadur Chand, for the Respondent. 

JUDG^IENT.—Thisisan appeal from an 
order passed in the course of execution pro¬ 
ceedings and is connected with Civil Appeal 
No. 602 of 1914. The re.spondent, decree- 
holder, liad applied in the Court of the 
District Judge for execution of his decree by 
the arrest of tlie appellant, judgment-debtor, 
and the District Judge allowed the appel¬ 
lant fifteen days’ time to arrange for the 
farm of Ids land in favour of the respondent, 
failing winch a warrant for the arrest of the 
appcdlant was to issue. I tliink that the 
respondent was not justified in applying for 
the arre.st of the appellant in the fir.st instance, 
witliout trying to obtain execution of the 
decree by otlier means available to him, t. e., 
'by the attachment and sale of tlie appellant’.? 
.property other than land. Tlie Di.strict Judge 
ioo was wrong in ordering the arrest of the 
appellant if he did not .«ettIe witli the respond¬ 
ent about the lea.se of Ids land to 1dm within 
fifteen days. 'J'he time allowed was so sliort 
that it was impracticable for the appellant 
to make sati.sfactory arrangements for the 
farm of lii.s land to tlie respondent. 

I accept this appeal and .set aside the order 
of the Di.strict Judge for the arrest of the 
appellant. The respondent, can, if so advised, 
make a fresh application for execution. The 
appellant's costs will be borne by the respond¬ 
ent. Coiui.^ers fee Rs. 16, 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civrr. Appeai, No. 1.515 ok 191.3. 

March 27, 1915. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Jn.stice Piggott. 

KUNNU ilAL —Defendant—Appeei.ant 

versus 

TARA CHAND and otueus—Plaintiffs— 

Respondents. 

Hindu Lnw—Morfgatje of jainilij proitertij—Liability 
of sons (indyraiuhons—Leijnl uecessilij. 

Tho sons uiul gniiidsons of n Hindu mortgagor 
mortgaging tlie family piojierty are not bound under 
the mortgage in respect of that part of tlie considei'n- 
tion, wliicli was paid in cash at tbo n*gistmtion oflico 
but not required for leg;!! iiceessily. l]p. 153, 
col. 2.1 
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Secolul appeal from tlio ilooision of tlie 
Additional Judge, Aligarli, dated the 21st 
of July 1013. 

}i[v. Ditrga Cliaran Banerji^ for ilio Appel¬ 
lant. 

Mr. Lakshmi Xarain^ for the Respondents. 

JUDGMENT.—These are two connected 
appeals in which substantially similar 
question.s were litigated. The suits were 
brought in one case by the sons and grand¬ 
sons, and in another case by the sons 
only, of one Chluttar Mai. In the suit out 
of which this appeal, No. 1515 of 1913, 
arises, the plaintiffs were the sons and grand¬ 
sons. The relief .sought was a declaration 
that ceitain alienations of joint family 
property were not binding on the plaintiffs. 
There was a considerable array of defendants, 
of ■whom only one, Kannu Mai has contested 
the matter in second appeal liefore this 
Court. AVe are concerned, tlierefore, with 
the finding.s arrived at in the Courts below 
regarding two mortgage-deed.s in favour of 
Kannu ^lal, one dated the 30th Marcli 1901 
and one dated the 9th of January 1900. 
The consideration for lliese hor.ds has 
been analysed by tlie learned Subordinate 
Judge who tried tlie suit in the first instance. 
He lias come to the conclusion that part 
of the consideration for each of these bonds 
was due on account of antecedent debt and 
is binding on the sons and grandsons. In 
the case of each of these bonds part of the 
consideration was paid in casli at regi.stration. 
The finding of the first Court, which has 
been allfii’med by tlie lower Appellate Court, 
is to the effect that it has not been shown 
that this money "was borrowed for any such 
legal necessity as to make the alienation 
binding on the sons. On these findings the 
plaintiffs have been given a decree that each 
of these bonds is binding on them only to the 
extent of the antecedent debt. Coming to 
this Court in .second appeal Kannu Mai has 
raised variou.s points. One of tlie.sc* is as 
to a finding of fact witli regard to tlie 
question, whether a certain award and a 
decree passed in accordance with the .same 
had been actually acted upon. If tlie 
decision of the Courts below on this point 
were wrong, it is po.s.siblo that n question 
of limitation might arise: but we see no 
reason for holding that tlie finding to 
the effect that this award has been shown 
to liave been acted upon, should he inter¬ 


fered with by ns. Two tiDier pleas of a 
teclinioal nature liave been raised, one as to 
the effect of tlio provision.s of .section -11 
of tlie Traii.sfer of Property Act, IV of 
18S2, on tbo position of tlie parties, and 
the otlier is as to wlietlier tlie filing of 
iliese two suits does not contravene tlio 
provisiims of Order 11, rule, 2, of the Code 
of Civil Procedure. V"e are content to say 
that we find no force in these jilcas. Tlie 
latter has been more particularly dealt 
witli by the lower Appellate Court and wo 
agree with the view taken by tlie learned 
District Judge on the point. The substantial 
plea taken i.s that the Courts below have 
not considered the question, w’liether the 
money advanced at registration in i-espect 
of each of tlie two bonds in favour of 
Kannu ^lal miglit not constitute a debt 
binding upon tlie sons, in view of their 
pious duty to .satisfy ilieir father's debts 
not tainted w'ith immorality. Wo canm't 
find that tliero was any plea to tliis effect 
taken in the Courts below, and naturally 
no .such plea having been taken tliere 
has been no inquiry as to wlietlier tlie 
debt in question could or could not be sai<l 
to be tainted with imnmrnlity. We think, 
however, that the point does not really 
arise in a suit like the pre.seut and that 
it \vas rightly pa.ssed over in tlie Courts 
below. It might arise in tlie event of 
Kannu Mai’s obtaining a .simple mont'y 
decree on his b.'mds and .seeking to enforce 
tlie .same against the ancestral property. 
Wliat (lie sons and grand.sons are now 
contesting is the alienation ; that is to say, 
the que.stion raised is whether the moi-tgage 
of the family property a.s such is binding 
upon these plaintiffs in respect of tlioso 
sums whicli wei’e advanced cash down as 
consideration for the two mortgages. In 
tlie pre.seut .<tate of authority in this Court, 
we think this question must be answered 
in tbe negative. Tbe appeal, therefore, 
fails and wo dismi.ss it wdtli costs, including 
fees on the higher scale. 

The questions raised in the connected 
Second Appeal No. 151C of 1913 are su))- 
stantially uleiitical, and tliat appeal must 
also fail. 

Appeal Jiim/ssed. 
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KALAYI NARATANA JOGITHATA V. SECRETARY OF STATE. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 152 u op 191 o. 

February 4, 19 5. 

Pmsvu/:—Mr. Justine Scott-Smitli. 
LAJJA RAM—Plaintiff—Appellant 


versv.s 

FAQIRA —Defendant—Respondent. 

i:nse}nrnt—Custom —i'rivavy—Wimloaf^ 

with privacy — 

A plaiiititT is cmitlod to havo a decree closincr doors 
and windows opened by bis neijrhbonr. by obtaining 
an injunction from tbe’Court on the ground that bis 
privacy has been interfered with and by cu>tom he is 
entitled to restrain the defemhint from interferinjr 
with his privaey Iw (»p« nin<: new wimlows and 
ventilators. 


SecorfI apponl from tlie decree of the Divi¬ 
sional Jvulpe, Ambalii, dated tlie 19tb April 
1913, reversing that of the Munsif. first Class, 
Kanial, dated the 15tb Jane 1912, decreeing 
the claim. 

lilr. Xand La/, for the Appellant. 

Baklishi Gokal Chaud, for the Respondent. 

JUDGilKNT.— In the suit out of which the 
present appeal arises the plaintiff asked for a 
perpetual injunction against the defendant, to 
the effect that he should close certain windows 
which he had made in hi.s house ar.d should not 
open any windows or ventilators towards the 
plaintiff’s house on tlie ground that theoponing 
of such interfered with tlie plaintiff’s privacy. 
Tlie defendant raised a plea as to plaintiff's 
ownership of the house occupied by him, 
hut both the Courts have decided this point 
in plaintiff's favour. The first Court, after 
recording evidence and viewing the spot, 
held that plaintiff's privacy had been 
interfered with and giNinted him the 
injunction asked for. Tlie Divisional Judge 
set aside the order of the first Court, appa¬ 
rently on the ground that plaintiff had 
not proved any custom entitling him to 
such an injunction and that the most 
reasonable course to adopt was to leave the 
pUintiff to protect by building a wall up 
against the ott'^nding windows and withiu 
his own property. In support of its view tlie 
lower Appellate Court cited a ruling reported 
as Chahildas -Lalhibhai v. Municipal Commis- 
mner, Bombay (1). In that case where a 
window opened by the defendant commanded 
a view, not of the plaintiff’s private apart¬ 
ments, but of an open courtyard outside his 
house, it w’as held that there had been no 
(1) 8 B. H. C. R. 85. 


invasion of the plaintiff’s privacy which 
would entitle him to havo the window 
closed, according to the custom legally 
recognized in Gujrat. That case was 
decided according to custom prevalent in 
a distant part of the country and it does 
not appear to me to he an authority in point 
in the present case. The lower Appellate 
Court appears to have set up a defence which 
w'as never pleaded by the defendant in the 
first Court. Neither in his written 
statement, nor w’hen examined orally, did 
the defendant say anything about the 
claim being contrarj'’ to custom. 

Under the circumstance.s, I think the case 
should not have been decided upon the ground 
put forward by the lower Appellate Court. 
The plaintiff's witnesses state that his privacy 
lias been interfered with by the w'indows in 
question, but there is no .serious contention that 
it has not been interfered with and the Judge 
of the fir.st Court w lio w'ent tn the spot 
.says that it lias been interfered with. In 
mj' opinion the plaintiff is clearly entitled 
to the relief asked for. I accept the appeal, 
and setting aside the order of the lower 
Appellate Court restore the decree of the 

first Court with costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Avceal No. 332 of 1914. 
Februaiy 16, 1915. 

Present'. —Mr. Ju.stice Ayling and 
Mr. Justice Tyahji. 

KALAYI NARAYANA JOGITHAYA— 
Plaintiff—Appellant 
vei'sus 

The secretary of STATE fok INDIA 

IN COUNCIL, REPRESENTED BY THE 

COLLKCTOR of .SOUTH CANARA— 

Defendant—Respondent. 

ilvhUnccAct (I oJIfsTi), s. 35—Sun-cj/ 
entry of measurement of murrey fields in, admisi*ibtl> y 
of^ to prox'c encroachment ^ Title, proof of. 

Entries of the e.xtents of the survey fields mode 
in siin*ey registers are admissible under section oo o 
the Evidence Act to prove an encroachment, thowg 
insufficient to prove title to the extent encroac e 
upon. [p. 156, col. 2.] 
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KALATI NARAYANA JOGITHAYA t’. SECRETARY OP STATE. 


Sankfti'tm 2iumhuthipad v. .U(»nariAr<7im7M, 10 Tnd. 
CftS. 6o3;9 M.L. T.-tl5; (1911) I M.\V.N.213; Knshno 
Aiufty y. Seci'eionj of Statv for India in Council, 5 Iiul. 
Cas. 12l;33 M. 173 nt p. 17‘>; 0 M. L. T. 300; 20 M. L. J. 
71, Venkatarama Aiyov v SoriWnry o/SM/r for /fulm in 
CounnV.SInd.Cns. 118; 33 M. 302 at p.3Cli 7 M. L. T. 
139* 20 M Tj. J. 74, (listinj?insho«l. 

Second appeal against tlje decroos of tlio 
District Court of Soutli Canava, in Appeal 
Suits Nos. 507 and 517 of iHll. preferred 
against tliose of the District Munsif 
of Pnttur, in Original Suit No. 403 of 

1910. 

FACTS.—Tito onlj' point involved in the 
second appeal was whether the District Judge 
Avas right in relying upon entries in survey 
recoi’ds in deciding whetlior the disputed 
plot was encroached upon or not. 

^Ir. B. Sitarama 7?uo, for tlie Appellant:— 
1'he entries in survey records are finite 
insufficient to prove tlie character of tlie 
land, whether poramhoke or not: Krishna 
Aiyar v. Secretary of State for India in 
Council (1) and Veukatarama Aiyar v. 
Secjr/fjry o/ State for India in Council (2). 

The Government Pleader^ for the Hospond- 
ent;—The cases cited have no application. 
Entires in survey record.s have been 
admitted as valuable evidence. ,Sankaran 
Numhndripad v. Manavikraman (3). The two 
eases in 33 ^ladras do not go the length 
of deciding that tiie entries are inadmissible 
even to prove tbe e.vtent of poramhoke, 
and it is for that pnrpo.se alone that the 
District Judge has admitted tlie evidence. 

JUDGMENT.—The District Judge lias 
found, as a fact, that the plaint plots are 
encroachments ou poramhoke. The appellant’s 
Vakil seeks to attack this finding on the 
ground that it is based on evidence wliicb 
is legally insufficient, i. e., on the entries 
and measurements in the survey records. 
It is not denied that this is relevant evidence 
under section 35 of the Indian Evidence 
Act and it has in many cases been relied 
onas valuable [Vide Sankaran Knmhndripad 
V. Manavikraman The appellant relies on 
the dicta in Krishna Aiyar v. Secretary 
of State for India in Council (1) and 
Venkataraiua Aiiar v. Secretary of State 
for India in Counci.7 (2). ” This (classification 

(D 5 Inch Cas. 121; 33 M. 173 at p. 175; « M. L. T. 
SOR: 20M. L. .T. 71. 

(2) 5 Tnd. Cas. 118; 33 M. 3C2 nt p. 304; 7 M. L. T. 
139; 20 M. J. 74. 

(3) 10 Ind. Cas. 663; (1911) 1 M. W. N, 213; 9 M. 
h. T. 415. 


of the items as nattani poramhoke) at the 
utmost was an assertion of title, and is 
not by itself sufficient to prove the 
title of tlie- defendant:” Krishna Aiyar v. 
Secretary of State for India in Council 

(1) , “Such entry (of a disputed tank in 
pymash and settlement registers ns Govern¬ 
ment poramhoke) is, of course, iii.suflieient 
to prove tliat tiio tank is, in fact, the 
property of (Tovernment:” Vonkafarama Aiyar 
V. S*^cretary of State for India in Council 

(2) . We doubt whetlier the learned Judges 

in either case meaiit to lay down a rule 
of law as to the quantum of evidence 
requisite to prove a question of fact. Dut 
apart from this the ca.ses are quite dis- 
tingui.shablo. 

In each reported case the learned Judges 
Avere considering to Avhat extent tlio 
description of a particular piece of land or a 
tank in a Government register as rorumboke 
should be accepted as proof that the land 
or tank was really poramhoke. Here the 
question is different. It is not disputed 
that a has been in existence 

from time immemorial and is Government 
poramhoke. The question is how far it 
extends : ami in determining this the District 
Judge ha.s relied on t!)c records of and 
measurements taken by the Survey Depart¬ 
ment in the course of tlieir ordinary 
official duties as evidence of the extent of 
tlie poramhoke at the time of tlie survey. 
This he is entitled to do : and it is not 
within our province) .sitting as Judges in 
second appeal, to determine Avhether it 
should be accepted as sufficient, or what 
weight on the other side should be given 
to the appearance of the ground at the 
time of suit or the existence of trees relied 
on by the appellant. 

The .second appeal must be disrais.sed with 
costs. 

A ppeal dismissed. 
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Jnly ^^l, 1914. 

Preupnt :—Justice Sir Asuto.sh Mookerjee, 
Kt., aiul ^Ir. Ju.stice Walmslej'. 

Haul AM HIT A SUNDAIU DKBI 
C'HOWDUUHANl ax!; otiikrs—xdant: 


— Appellants 


rrrftns 


Muvshi SHERAJUDDIN AHAMKH 

CnOWDlIURY AND OTHERS- l’l,AINTlPPS 

AND Dependant—Re.^poxhexts. 

(’hur Inntl Jonnctl in bed of rln'r — ('o}t.<pnt ih'c>'rr, 
uatuiT of, how for hlndinij—Comment (Ircrcc otid coni- 
■proniii‘ 1 ', conipnrrd—Coutrarf of j)nrtic-<. nalnrv if — 
l{(‘od of fniniJijy (h'crec (ojoim^t, hoir fur }ii)idiiuj—M<n) 
iJmtvu for a different loirpofir^ how for nffecfit riijhfs of 
projiertij—Survey map and tluik mop di/ifiityHi-dicd — 
Suhmvrijrd land.<y pon)tvs.<iim of, prcioimjdion of—Limi~ 
tafivn —.l‘/tri>v poii.<r>-.<ioii—('oii.<truvtire poi‘.<es.'‘iou 
doea not up}'lij to o tvroiHj-dorr. 

A c<ms<'nt dccreo is just iis Liiidiiijf oi\ tlio paitii's 
Ilicrcto as a tlocrec at'tor a contcnticius trial. ' p. l.'O, 
col. 2.] 

Ill re South American and Mexiran Co., (1895) 1 
Ch. :i7; Gt L. .1. Ch. 189; 12 H. I; 7l L. T. 594: 45 W. 
U. 51, The Jtellcaii n, (1S85) 10 P. 1). 161; 55 L. J. Adm. 
5; 53 1. T. G8G; 34 W. R. 55; 5 Asp. M. C. 505; Xicholas 
v.Asphar, 24 C. 21(5: Haj Lakuhmi Dartre v. Knfijayani 
Dansce, 12 liul. Ca.c. 464: 5« C. (539 at p, (574, rofene(l to. 

A consent iloorei' coniuit have greater validity 
than the coinprnniisc itself, fp. HiO, col. 1.] 

lladdcriilield Ihinkina Co. V. Li.dvr, (1S95) 2 Ch. 273; 
(51 L. J. Ch. 523; 12 R.' 531; 72 L. T. 703; 45 W. II. 5(57, 
referred to. 

A consent order i.s only an order of the Court 
carryin" out the agreement hetW(>on the j>arties. [p, 
IGO.'col.' 1.] 

Hajlakuhmi v. Katijayoni Danitee. 12 Ind. Cas. 4G4; 38 
C. ^39 at p. (574: Kt<hcfra Moni Daiii v. Amodini Dasi, 
If) Ind. Cn.s. (511, referred to. 

A contract of the parties is not the le.ss a 
contnict and subject to tho incidents of a ct)ntiact, 
heenupo ther(> is sn]M*raddoil the coiinnand of tho 
.Tudg(>. [p. 1(50. col, 1.] 

\] enlworth v. JtaUrn, 9 L. J. (o. s.) K. H. 33, 9 11. 
& C. 840; 33 U. R. 355; 100 K. R. 513; Keshnh Panda 
V. Bhohnni Panda, 21 Ind. Cas. 538: 18 C. L. .(. 
187, referred to. 

A decree obtained a^fainst the head of a family in 
a suit to which tho other members are not i»arties 
may be operative ajrjtin.st tlie latter under certain 
circninstances; hut this principle clearly eloes not 
apply nnles.s it is shown that the m;itter was one in 
which the member sued was entitled to represent the 
whole family, [p. 162, col. 2.J 

Joijcndra Deb v. Funindro I)eb, 14 M. 1 A. 3G7 at p. 
376: 11 B.L.ll. 244:17 W. U. 104;2 Suth. P. C. J. 517; 3 


Sar P.C.J. 32; 20 E.R. 821; XarayanonwamijNauln Gara 
V. Tinimalaretli, 1(5 Ind. Cas. 608; (1913) M. W. N. 9(5; 
24 M. L. J. 79 at p. 83; Jaddo Kuar v. Shco Shankar, 7 
Ind Cas. 902; 7 A. L. .7. 945; 33 A. 7l,atlirmcd by the 
Judicial Committee in Shea Shankar Rain v. Jaddo 
Kuhwar, 24 Ind.Cas. 504;IGAI. L. T. 175; (1914) M. W. 
N. 595; 1 L. \V. G95;20 C. L. J. 282; 36 A. 383; 12 A. 


L. J. 1173; 10 Rom. L. R. «10; IS C. W. X. 968, Kishen 
Par.Jtad v. IlarXarain Sinyh,9\n<\. Cas. 739; 15 C. W.N. 
321: 8 A. L. J. 256: 9 M. L. T. 343; 13 C. L. J. 315; 21 

M. L. .1. 578; 15 Rom. L. R. 359; 38 I. A. 45; 33 A. 272; 
(1911)2 .M. W*. N. 395 and Kunj B/han v. Kandk 
Prashad, 6 C. L. J. 302 at p. 3GS, referred to. 

The riyhls of propeu-ty as between two jiarfies 
cannot be aiTected by a nja)) drawn for a dift'erent 
pnrpii.sc, a purpose not relevant to tho subject of 
tho dispute between them. ' [’• ^03, col. 2.] 

Ke.rv. Xazzar Mahomed, 2 W. H. (P. C.) 28 and 
Moiii R >ij v. Rajhan.^hi Kooer, 25 W. ll. 393, referred 

to, 

Althou"li the .survey otficor.s have at their di.jposnl 
moans of more accurate measurement than tin* thak 
offieer.s have, yet no hard and fast rule can b.‘ laid 
down that a survey map is more reliable than a thak 
inaj). T)j(* true ))rinei[)Ie is that the map which 
jiiore clearly ajrrees with the local land-marks, is the 
oiu‘ that should Ijo followed, i j). 164, col. 2.] 

Ahiil Ilossi'in Mandiil v. Dowciirry Pal, 0 C. IV. X. 
()29 u\n\ }\awab Bahadur if Muriihidahail v. (lopinatb, 
6 Iml. Cas. 392; 13 C. L. J. G25 at j), G32, rofeiTed to. 

'1 he rijrhtful owners must ho <leeined in law to 
have b;'en in jio.'isessiojj of tlic submerjfcd lands 
during the ]»eriod of diluvion, tJio only ]>oint for 
investigation in sucli cn.sos is the period of time when 
tlte lambs re-api>carcd and became fit for occupation, 
[p. 165, col. 1.] 

Secretary of State v. Kri^hnamoni Oitpfa, 0 C. W. N. 
617; 29 C. 518 (P.C.); 4 Rom. L. R. 537; 29 1. A. 518, 
refen-ed to and followed, 

U’lierc it i.s found that the possession of tho defend¬ 
ants, after r('-f«)rmation of tho disputecl lands, lias nob 
e\temlc<l over the statutory period, tin* claim of the 
plaintilfs is not barret! by limitation in re.spect of 
lands which lie within tlu> thak hounduries of the 
chitr^. [p. ;C5, C3l. 2.] 

'I'he theory of constrnctivo posse.'-sion is applied 
only in favotir of a rijfhtful owner and is not e.vtouded 
in favour of a wronor-tlotu* who.se po.ssession is treated 
as confined to land of which lie is actually in 
posses.sion, []>. 165, col. 2.] 

Mohini Midian v. Promadn 24 C. 256; 1 C'. 

\V. X. 304 and Joqendra Xafli Roy v. Baladeo Ban 
.Vuru-nW, 35C.96i: (5 C. L. J. 735; 12 C. W. N. 127, 

rcferrcfl to. 

Appeal again.st the decree of tlio Additional 
Subordinate Judge, Faridpur, dated the 2»Mh 
April 1910. 

Dr. Hash BeJiary Ghose, Rahus 
Kofh Ohalcrnvarti, Btraj Mohan Mojurndtiy, 
Satish Chantlra Bhatfacharya and Jatinth'd 
yamin Choivilhury^ for the l)ofendnnt.‘!'Ap' 
pellants. 

Air. V. Sinhay Riibns Tara JUshore Chow- 
dhury, TroyJnkya Kath Ghose and Snrendro 
Nath Das Gxipta, for the Plaintiffs-Respond- 
ents. 

Babu Joges Chandra Roy for the Defendant- 
Respondent. 
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JUDGMENT.-—Tlio sulijoffc-inuttev of tlte 
litigation, which has resulted in tin's appeal, 
consists of a largo tract of land, included 
in a chnr formed in tlie bed of tlaviver Ganges, 
called also Kirti Nasha, in the District of 
Favidpur. The land is described in the plaint 
as comprised within three sets of boundaries 
which consGtute throe distinct parcels hi, 
I'hn, ga. Tlie areas of the parcels were 
stated approximately in the plaint as 10 
kani!i{=^dO'highas),S drones (=432 bighas)yUnd 
15t divnes (=2232 bighas) respectively. On 
measurement, however, the aggregate area 
of tlie tir.st two parcels has turned out to be 
347 bighas, and the area of the third plot 4221 
bighas. The case for the plaintilTs is that 
the disputed lands are included in estate 
No. 5G03 of the Faridpur C'ollectorate. held 
in pahii by them under the proprietors. They 
allege that the lands are partly re-formation on 
the site of, and partly accretion to three 
Hhaga Chur, Chur Datali, and Chur Lasti 
also called Chur Bhaga. The churs were 
measured in the ctmrse of Ihuk proceedings 
in the year 1859 and were subseiiuently 
measured by way of survey during the follow¬ 
ing year. The plaintiffs further assert that 
in 1879, as a con.sequence of a dispute about 
the possession of some of the lands of these 
ihiirs, a suit was instituted by their prede- 
cessors-in-interest against persons now 
represented by the defendants. In the course 
of this litigation, it is said, the lands were mea¬ 
sured, and a decree made by consent of 
parties. The plaintiffs found their title to 
the disputed lands on the thak map of 
1859, the survej'map of 18t)0 and the con¬ 
sent decree in the suit of 1879. The imme¬ 
diate occasion for the institution of thi-. 
suit is stated to be a dispute as to the po.sses>,ion 
of the land which culminated in a proceeding 
under section 145 of the Criminal Procedure 
Code. Tiic dispute relaloil to plots ka and 
kha and an intervening strip of land. 
The Magistrate held, on the 8th Mai'rh 1905, 
with regard to plots kn and kha that 
neitlicr of the disputants was in possession, 
and accordingly made an order for attach¬ 
ment under section 14G of tlio Criminal 
Procedure Code. ' As regards plot ga^ the 
plain'iffs allege that the defendants wrong¬ 
fully took posse.ssion of it on its re-appearance 
in 18 ‘9 after diluvion. The plaintiffs on 
these allegations pray for declaration of tfceir 
title to the disputed lands by way of re-for- 


juntion on the original sito of, aii.I cojiUg:iou,> 
accretion to, the three mou:its Hhaga Char. 
Chur Datali andChur Lastias comprised within 
the lhak and sinwey houiulary lines, and 
witjiin the lines of the decree in’the suit of 
1879; the plaintiffs ahso claim tith- b,\ 
adver.se pipssession for the statutory period. 
Tliey seek to recover possession by ejectment 
of the di'fendants as trespa.s.sers and claim 
mesne protits as also the sum in the custodv 
of the Collector as the sui-plus prolits of *],(> 
land attacliod hy tlie Magistrate. Tiie 
defendants resist the claim, on tlie ground 
that tlie plaintiffs have no title in the 
disputed land.s, and that, if tliey had any 
title, it lias been extinguislied by upm-ation (if 
the law of limitation. The <lelVndant.s may lie 
grouped into two clas.ses : one .set claims 
part of the lamls as included in man::a 
Neniua, also called Sakliipura, wliidi apper¬ 
tains to estates No. 99G1.-G7; the other set 
claims a portion of the lands as included 
within moHza Tarahunia cnmpriscd in estate 
No. 9G70. ^ Tlie proprietors of Sakhipura 
also repudiate the consent decree in the 
litigation of 1879 as n.pt conclnsive upon 
the (jnestion now in controversy. The 
Subordinate Judge has. upon an examination 
of the voluminous evidence on record, botli 

oral and documentary, decreed theelaiiu in 
part, lie has found in suiistance that tlie 
//luA-line has not lieen correctly delineated 
hy the amin and cannot consequently bc 
nuule the foundation for a decree ; ho has 
al.so found that the survey line has been 
correctly deiinoatcil by the amin and was 
inaccurately relaid <pn the map pi-cpared 
ill the suit (pf 1879: but ho has IioJd that 
the parties are bound by tho delineation 
of the boundary on that map to the extenl 
it goe.s. The Subordinate Judge has 
accordingly, taken as the boundary of flic 
moHzas elaimed by the plaintiffs, a com- 
ppjsite line consisting partly of the survey 
boundary, partly of the boundary line on 

the map in the suit of 1879 and—these two 

lines arc not conterminoii.s part] 3 '- also of 
an imaginary line drawn from east to west 
to connect tlieir ends. In this view the 
Subordinate Judge has dismissed the claim 
for plot A*u, has decreed to the plaintiff.s 213 
bighas. 15 cottahs out of plut kha and 1905 
bighas^ 12i coffahs out of plot ga. It may 
be added that tho suit has failed in 
respect of all lands claimed by the prg- 



158 INDIAN CASES. [1915 


AilKlTA SCNPART DEBl V. SHERAJIDDIN AHAMED. 

prietors of Tarabnuia as included uifl'in 
their estate. The defendants, proprietors 
of Sakhipnvn and chiiTuants under them, 
have appealed to tliis Court. On their 
behalf, the decree of the Subordinate .Indpe 
has been attacked, on the ground that the 
plaintiffs are entitled at least to all lands 
included ^vithin the lines of the thnl: 
survey of Bhaga Chur, Chur Datali and 
Chur Lasti or Chur Bhaga. It has further 
been argued that the claim is barred by 
limitation in respect of all lands situated 
beyond the thnk boundaries of these villages, 
even if the plaintiff.s are able to establish 
a title thereto. The plaintitfs-respordents, 
the proprietors of Bhaga Chur, have preferred 
a cross-appeal which is directed both against 
the appellants, the proprietors of Sakhipurn, 
and the respondents, the proprietors of 
Tai’ahunia. The ohjections in suppfirt of the 
cross-appeal against tliese two sets of per¬ 
sons are based on distinct grounds; against 
the pi’oprietor.s of Sakhipura. it Inis been 
urged that the plaintiffs are entitled to 
more lands than what Inne hecn decreed 
to them as included within Bhaga Cliur; 
as again.st the proprietors of 'J'arahunia it 
has been argued flat the rlaintiHs have 
acquired a good titlehyadvcr.se possession. 
On these arguments, two questions emerge for 
considerat ion, rtV., those of title and po.s.se.ssion. 
As regard.s the question of title, the point.s 
Avhich I’equire examination maybe formulated 
as follows:—riJ.,yir.sY,does the map prepared in 
the litigation of 187Ltconclude the controver.sy 
in this suit either entirely or partially; 
seco/idlif, is this question he answered in 
the negative, should a decree ho made on 
the basis of the thak map as delineated 
on the case map in the pve.sent suit; and 
thinlly, if the point last mentioned he not 
answered in the atfiruiative, should a 
decree be made on the basis of the lines 
of the survey map as reproduced on the case 
map? It is plain that the substantial 
question in coiitroversj’ relates to the scope 
of the suit of 1879, and the effect of the 
decision therein upon the point.s now in 
dispute, and we shall first examine the 
elaborate arguments which have been 
addressed to us on this part of the case; 
hut for the correct appreciation of the po'nts 
raised, it is essential to give a brief outline 
of the antecedent dispute between the parties 


regarding the subject-matter of this litiga¬ 
tion. 

In 1859, the officers in charge of the 
ihak proceedings measured the lands com- 
pri.s^ed in Chur Bhaga, Chur Dnfali, Chur 
Ln.'sti, Chur Sakhipura and CliurTarahunia. 
In the following year, the lards were re¬ 
measured and fresh maps prepared by the 
survey authorities. The parties were then 
in controversy as to a large tract, 16 
f7 odes or 2,300 hiyhas in area, which was 
shown by the thak auth rities a,s situated 
within Sakhipura. Two suits were there¬ 
upon instituted in re.-^pect of this land, 
one on the 1st Augnst 1863 by a lessee 
under the proprictor.s of Chur Bhaga, the 
other on ti e 13th January 1864 by the pro¬ 
prietors of Chur Sakhipura. The plaintiff 
in the former ca.se prayed for a declara¬ 
tion that the lands Imd been erroneously 
hedd by the Board of Revenue on the 3rd 
Aueust 18o0 to he included wiihin Sakhipura, 
and that they were really included in Chur 
Bhaga; he asked accordingly that his 
possession therein might he confirmed. 
In the second suit the plaintiffs prayed 
for a declaration that in a po.s.sessory suic 
under Act IV of 1840, decided on the 
31st January 1861 hy the primary Court 
and on the 21st March 1861 by the 
Court of Appeal, tlie then defendants had 
been erroneously held to be in possq,ssion 
of those lands and that consequently they 
might be ejected therefrom. An endeavour 
has been made, in the present litigation, 
to locate the lands then in dispute, but 
the attempt lias proved fruitless. This 
much can be atfirmed with .some approach 
to certainty that the lands were situated 
towards the .southern part of what is 
known as Chur Blinga, hut the northern 
boundary of the disputed plot cannot be 
located. The reason for this is obvious: 
the tract has been more than once swept 
away completely by the action of the 
river, and it is not practicable to identify 
the places mentioned in ti e bounfinries ns 
given in the schedules to the two plaints. 
The northern boundary as given in the 
plaint of the suit instituted on the 1st 
Augnst 1863 by Kali Kisbore Chatferjee, 
then lessee from the proprietors of Chur 
Bhaga under whom the plaintiffs claim, is 
obviously too vague to admit of identi- 
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fication. Tlie northern boundary as g-iven 
in the plaint of the suit instituted on the 
ISth Jnnuary 1864 by the proprietors of 
Sakhipura, the predecessors of the defend- 
aivts, is more precise, but is of no greater use 
fop purposes of identification. There is no 
reliable evidence as to the northern 
boundary of Sha.janpur mentioned tlmrc- 
in. We know nothing about the size and 
situation of Shajanpur in 1863. We are 
not unmindful that a Shajanpur is men* 
tioned in Exhibit 67 prepared in 1878 
when the lands had re-formed after doluvion; 
but it cannot safely be assumed that what 
is called Shajanpur in the map of 1878 
is identical in size and situation with the 
village of that name mentioned in the 
plaint of the 13th January 1864. Even 
if the identity were assumed, however, 
it w’ould be of no assistance, for the 
obvious reason that the map does not 
show the boundaries of Shajanpur: wo have 
nothing beyond the name on tlie map of 
1878. We must hold accordingly that ti e 
northern boundary of the lands in dispute 
in the cross suits of 1863 and 1864 
cannot now be definitely located. There is 
this additional difficulty tliat as the area 
of the disputed land covered only about 
one-seventh of Chur Bhaga, it cannot be 
located in the abvSence of information as 
to the precise position of the northern 
boundary of the disputed plot; so that we 
must proceed only on the basis that the 
lands were situated in the southern por¬ 
tion of Chur Bhaga. The suits were ti’ied 
together in the Court of first instance, 
and on the 10th September 1864 the 
Principal Sadar Amin decided in favour 
of the lessee under the proprietors of 
Chur Bhaga. On appeal, this decision 
was reversed by the District Judge on 
the 10th June 865. lie held in substance 
in favour of the proprietors of Sakhipura 
that the boundaries had been correctly 
determined by the thak authorities, and 
directed that they be restored to possession. 
There is no tangible evidence on the 
record to show the course of events after 
the tennination of these litigations, in 
which the correctness of the boundary, 
as determined by the thak authorities, was 
directly challenged and ultimately upheld. 
The lands, it appears from the evidence, 
w^ve washed away aud were re-fernaed, 


and in 1879 another litigation commenced 
between the parlies. The nature and 
scope of the dispute, if any, immediately 
antecedent to the institution of Hint suit 
do not ti*anspire from the evidence on the 

record, though the plaint refei-s to a 

possessory oi-der by the Criminal Court 
on the 31.st May 1876 and also mentions otlier 
disputes. The suit was instituted by the 
present plaintiffs or their pi*edeees.sors for 
recovery of posscssic)!! of 8.1 drones 
or 1,2:^4 highns of chur land, alleged to he 
situated in Cliur Bhaga, as also of a s])are 
of Chur Sakhipura (Exhibit 17). Tlie 
claim was made against defendant.^, wlio 
along with other pcr.sons are defendants in 
the present litigation. The suit was com¬ 
menced on the 5th .March 1879 and a 

decree was made, apparently by consent of 
parties, on tlie 4tli June 1880. As a 

result of this compromise, tlie then plaint¬ 
iffs recovered 4 hnn's of laud, 1 34tli 
of the total quantity of lands claimed in 
the plaint. The compromise was based on 
a private map prepared by an nmin other 
than the (iniin appointed by the Court to 
survey the locality. Tliis map depicts a 
portion of tlie boundary between tlie villages 
Chur Bhaga and Cliur Sakliipura ; but the 
map gives no indication whatever as to 
the position either of the disputed lands 
(8l drones in area) or of the lands decreed 
(4 kanis in area). The plaintiffs in this 
case have made a strenuous endeavour to 
support the conclusion that the boundary 
between Chur Bhaga and Chur Sakliipura, 
as demarcated in that suit, is conclusive 
between the parties, while the defendants 
have attacked the validity of the compro¬ 
mise and the decree based thereon on a 
variety of grounds. Before these grounds 
of attack are examined, two propositions 
may be treated as incontestable. In the 
iirsts place, there is high authority for tlie 
proposition that a consent decree is just as 
binding on the parties thereto as a decree 
after a contentious trial: In re Smith 

Amencan and yiexican Co. ( DjT/ie Bellcoirn{2)y 
Nicholas v. Asphar (3), BajJakshmt Dassee v. 

Kntyoynni Daesre (4). In the second place, it 

(1) 11895) 1 Ch. 87; 64 L. J. Ch 189; 12 R. 1; 71 L, 
T. 694; 4.8 W. R. 1.81. 

f2) (1885) 10 P. D. lOh 55 L. .T. Adm. 3; 53 L. T. 
686; 34 w R. f5; 5 Asp. M. C. 603. 

(3) 24 C 216. 

(4) 12 lad. Cas. 464; 38 C. 639 at p. 674. 
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is equally well settled that a consent decree 
cannot have greater validity than the com¬ 
promise itself. As was observed by the 
Court of Appeal in UtoUlerf^fiehi JiauJunj 
Cii. V. Lifter t')), the real truth of tlio 
matter is tliat a consent order is a mere 
creature of the agreement, and that if 
greater sanctity were attriljuted to it than 
to the oiaglnal agreement itself, it would 
be to give the brancli an existence whicli 
is independent of the troe. To use tl»e 
language of Kay, D. J., the consent order 
is only the order of tlie Court carrying out 
the agreement between the parties: [uij- 
lakihmi V. Katyaijniu. (4), K.<hi'tya M>>ni 
V. Amodini I^a^i (b), conversely, as was said 
in Weidicurfk v. BnUen (7), the contract of 
the parties is not the less a contract and 
subject to the incidents of a contract, because 
tliere is superadded the command of tlic 
Judge. Keshih Paudav. Bhobani Pau>i(i (ii). 
The consent deci-ee of the 4th June ISSO 
has consequently as much validity as and 
no greater validity than tlie agreement, if 
any, between the parties to which it pur¬ 
ports to give effect. The appellants, the 
proprietors of Sakhipura, have denied that 
the decree in the suit of 1879 concludes 
tlie controversy in this litigation on five 
.sub.stantial grounds, namely, first, tliat the 
litigation was not bona fide; secondly, tliat the 
settlement was not made with the authority 
of the Sakliipura proprietors; thirdly all 
the parties to the present suit were not parties 
to the earlier suit and are not bound by the 
compromi.se; fourthly, that the compromise 
decree has not beer, recognised and acted upon; 
and that no fiuestion of settlement of 

the boundary between llliaga and Sakliipura 
fell within the scope of that suit and none 
was determined by tlie decree made therein. 

In support of the first of these ohjection.«, 
reference has been made to the proceedings 
in the suit of 1879, and the execution of 
the decree made therein. The plaint was 
filed on the 14lh .March 1879, as appears 
from the order sheet in the suit (Exhibit 
83). On what date the proprietors of 

(5) (l.S9.>) 2 Ch. 273; 64 L. J. Ch. 523; 12 R. 331; 72 
I.. T. 703; 43 W. R 567. 

(6’ 16 Iml. Cas. 611. 

(7) 9 R. A' C. b40; 33 R. R. 353; 9 L. J, (o. 9.) K. 

R. 33; 1^9 E. R. 313. 

(3) 21 Ind. Gas. 53S; 18 C. L. J. 187, 


Sakliipura, who were some of the defeiidanis, 
entered appearance, cannot be determined 
from the materials on the records ; but that 
some of the defendants must have entered 
appearance on or before the i5th April 
1^79, is shown by the fact that on that 
date the suit was adjourned for compro¬ 
mise on the application of both side.s. This 
circumstance is a matter for legitimate 
comment. If there was a real dispute 
between the parties, which had cul¬ 
minated in tlie institution of the suit 
by tile idaintilfs, it is Iiardly probable 
that the parties would forthwitli negotiate 
for a settlement, specially wlieii we find, 
as will presently appear, tliat the claim was 
grossly exaggerated and re.sted on no solid 
foundatiun. On the Ibtli May 1879, the 
case was again adjourned for compromise, 
thougli up to this stage no written state* 
ment had been tiled any of the defendants. 
On llie loth June 1879, the defendants 
tiled tlieir written statement (Exhibit 22) 
in which nientioii was made of the pro- 
l)osal for compromise, and the failure of 
tlie parties to effect a settlement as the 
lands were under the flood. The written 
statement tlien proceeded to controvert ail 
the allegations of tlie plaintiffs. Tliis written 
statement was verified by one Ram Ki.shoro 
.Sen, a muhhtar of tlie tlien defendant?. From 
the orders recorded in the order slieet on 
the Kith June, 25th June and 21st July 
1879, it appears that the summonses in the 
suit had not even then been served upon 
all the defendants ; but tlie order of the 
12tl\ August po.s.'iibly implies that the case 
was then ready for trial. The i.ssues were 
fixed on the 22iid August ; but no copy 
thereof is available as the major portion 
of the record has been destroyed. Steps 
were then taken for the appointment of 
an amin for local investigation ; his fees 
were deposited by the plaintiffs in duo 
course and a writ for local inquiry was 
is.sued 01 ) or about the 21st November 1879. 
Thereafter, the case wa.s adjourned from 
time to time on .several occasions, as the 
amin had not completed his inquiry and 
returned the papers. On the 25th May 1880, 
the case was directed to be put up cn the 
4th June following, as the amin had ^ not 
even then sent the papers and also 
view of compromise. ” On the 2nd and 
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3rd June 1880, two petitions were presented, 
one on behalf of the plaintiiTs, the other 
on behalf of the defendants, Kxhibit IS (1) 
and Exhibit 18 (2). These petitions were 
couched in much the same terms, were 
signed by the respective Pleaders and set 
out the terms of settlement. Tlio recitals 
disclosed for the first time that the lands 
liad been surveyed by a man named Ram 
Charan Bose, who had prepared a map on 
the 28th January 1880 and that the plaint¬ 
iffs were entitled to 4 kanis out of the 
disputed lands as included within Bhaga, 
which lay on the left hand side of tlie 
line drawn from post 1 to post 44 on the 
map, while Sakhipura lay to the right hand 
side of that line. These petitions were laid 
before the Court on the 4th June 1880, 
when it was ordered that the suit be decreed 
in accordance with the terms of the com¬ 
promise filed and the aniin was directed 
to return the papers without taking up the 
work of local investigation (Exhibit fc4). A 
decree was subsequently drawn up on the 
basis of this order (Exhibit o9). The 
manner in which the alleged settlement was 
notified to the Court has been criticised with 
some severity on behalf of the appellants. 

It has been argued with considerable force 
that if, as a matter of fact, Ram Charan 
Bose was, at the instance of both the parties, 
engaged openly in the work of local investi¬ 
gation and preparatiyb of a map. it is 
diflficult to understand why the information 
should be withheld from the Court and 
the erroneous impression deliberately created 
and steadily maintained for many months 
that the aviin appointed by the Court, 
Avhose fees had been duly deposited, was 
engaged in investigation. No intelligible ex¬ 
planation has been offered why, after Ham 
Charan Bose had actually finished his map 
on the 28th ’January 1880, the Court 
should still be mi.sled. It has consequently 
been suggested, not altogether without 
plausibility, that the entire proceedings in 
the suit are not free from suspicion. Stress 
has also been laid on the circumstances that 
Ram Kishore Sen, who verified the written 
statement of the Sakhipura proprietors, 
acted also as the mukhtar of their 

•nlversaries in various matters, and it has 
hten snggestf'd that in the present instance 
he betrayed his employers. In this con¬ 
nection, attention has been invited to the 

U 


proceedings in execution of the compromise 
decree, which, it has been urged, are as 
mucli open to adverse comment as the jiro- 
ceedings in the suit itself. Ontlie I8fli August 
1880, tlie decree-liolders applied for execu¬ 
tion of the decree of tlie 4th .Iiino 1880 
(Exhibit 20 and Exliibit (iO). In this appli¬ 
cation they prayed that tliey might he put 
in possession of the decreed lands, /. c., the 
4 hnu'ii which they liad ohiained under the 
compromise. Several months were lost, 
either because the writ had not been put 
in or the fees of the not paid. There¬ 
after the writ was issued, and the 28th 
February 1881 was fixed for its return. 
On tliat date, as also on the 23rd March 
lS8l, we find it recorded that the papers 
ah<)ut delivery of possession had not been 
received back. On tlie 2lJth April 1881, 
we find it noted that the amin had put in 
the papers; hut tlie order does not state 
wliether the delivery of possession had 
been effected. Wo find, on tlie other hand, 
tliat the decree-holders were directed to 
take proper steps, and the caso was 

adjourned to the 3Utli April. On tluit date, 
tlie case was struck off ns the decree-holders 
had taken no steps. The appellants contend 
that this indicates that possession was 

never delivered, and tliey lay stress on 
the fact tliat as neitlier the map nor the 
decree gave any indication of the boundaries 
of the 4 him'n decreed to the plaintiffs, it 
was not possible for aiij’ nmin to effect 
delivery of possession. The respondents, 
on the other hand, rely upon the oral 
evidence of their witness Aiianda Chandra 
Bo.se; he alleges tliat possession was deli¬ 
vered by a Civil Court amiu, Nanda Kumar 
Dutta, who fixed wooden posts on the 
ground as boundary marks, and adds that 
this took two days only. Tlii.s witne.ss is 
supported liy Janaki Natli DuHa and 
Chandi Jlanjlii; but it is impossible to test 
their veracity as the lands wore admittedly 
diluviated after 1881 and tlie alleged 
boundary marks could not be expected 
to .survive the Hood. But it is a matter 
for legitimate comment that if the delivery 
of possession was effected in the course 
of two days, the facts tliat the papers 
relating to delivery of possession were not 
returned for three mouths and even there¬ 
after the decree-holders were called upou 
to take proper steps, require explanation; 
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none has been oflVretl. It is consequently 
plain that altliouj?)! it mai' not he possible 
for the Court to hold atlirmativelj' that tlie 
compromise decree in tlie suit of 1S79 was 
obtained by fraud, tlie proceedings both in 
the suit and in tlie execution of the decree 
are full of unexplained difficulties and are 
calculated to excite grave suspicion as to 
their Kona JiJrs. 

In support of the scr-jmJ objection it has 
been urged by the appellants that the 
settlement in the suit of 1S79 is not shown 
to have been made with the authority or 
even with the knowledge of the Sakliipura 
proprietors. The written statement on their 
belialf was, as already stated, not verified 
by any of the parties themselves; it was 
verified by their agent, Ram Kishore Sen, 
who had in various matters acted as the 
mitklifnr of their opponents. It is neither 
alleged nor proved tliat Ram Kishore Sen 
was authorised by liis principals to bind 
them by a compromise. Nor has the posi¬ 
tion been taken up that the Pleaders engaged 
to conduct the defence were authorised, by the 
I'ahilatnama originally filed, to compromise 
the case. It has not also been argued that 
in the absence of autliority expressly con¬ 
ferred on a Pleader he is competent to hind 
his client by a compromise. Conse(iuently wo 
need not determine, wh.etlier a Pleader can 
bind a client by a compromise of the suit 
unless he is specially authorised in that 
behalf —a question upon wlucli judicial 
opinion has not been nniform: J^iohijoy Itoy 
V. Ata linhaman (9). The plaintiffs, on tlie 
other hand, sought to prove that at the 
time when the settlement was effected, a 
fresh vakalatnama was filed in which the 
terms of the compromi.se were recited. 
The evidence of Ananda Chandra Rise on 
this point is not convincing; tliero is no 
satisfactory explanation of his presence on 
the occasion or why he should have read 
the rnkahifnnmas alleged to have been filed 
by both the parties; it is also a matter for 
comment that he sliould remember, after the 
lapse of thirty years, that the term.s, if any, 
set out on the vnkidatnamas were identical 
with these now found to have been inserted 
in the petition presented to the Court. No 
doubt, there is a presumption in favour of 
regularity of the proceedings in Court. 


Rut in the circumstances of this case, the 
plaintiffs c'lnnot be deemed to have proved 
beyond all reasonable doubt that the com¬ 
promise in the suit of 1879 was effected 
with the authority of the proprietors of 
Sakhipura. 

In support of tlie third objection, it has 
been urged that some of the defendants were 
not parties to the suit of 1879, and they, at 
any rate, are not bound by tlie compromise 
made therein. Tt appears that Baikuntha 
Chandra Chakraharty (defendant No. 4) was 
a party to the previous suit, but that defend¬ 
ants Nos. H and 5—9 were not parties. But 
it bas been argued that as the property stood 
in tlie name of Baikuntha, be must be 
deemed to have acted on behalf of all 
members of tlie family. No fonndation has 
been laid for this position. It may he con¬ 
ceded that a decree obtained against the 
liead of a family in a suit to wliich the other 
members are not parties may be operative 
against the latterunder certain circumstances, 
hut this principle clearly does not apply 
unless it is shown that the matter was one 
in which the member sued was entitled to 
represent the whole family. [^JogeniJra Deb 

V. luinivdro Ihb (10), N<iraynnasiV(nnu 

Wtfidn (Idru \. Tinimaln Setti (11), 
Jaddo Knar v. Shpi) ’Shnidiar Itani (12), 
affirmed hj-^ the .Tndicial Committee in Sheo 
Sba)}knr linni v. Jaddo Knuwar Ktshen 

Pnrshad v. liar Nnrain Singh (14) and Kntij 
liehari />«/ v. Kandh 1*nrshnd (15)1. There is 
nothing to show in the ca.se before us that 
Baikuntha Imd authority to bind tbe members 
of the family to which he belonged by a com¬ 
promise with the plaintiffs; the mere fact that 
tlie property had been acquired by the family 
in his name would not necessarily justify the 
inference that he had su^li authority. It 
cannot consequentlj'' be held that the 
members of the Chakraharty family, who 

(10) I t M. 1. A. 307 at p. 376; 11 13. L. U. 244; 17 
U. 104; 2 Suth. V. C. J. 517; 3 Sar. P. C. J. 32; 20 

E. H. 8-’4. 

(11) 10 Ind. Cas. 698; 24 M.L. J. 70 at p. 83; (1913) 
JI. W. N. 00. 

(12) 7 Ind. Ca?. 902; 33 A. 71; 7 A. L. J. 945. 

(13) 24 Tnd. Cas. .504; 8 C. W. N’. 908; 20 C. I-. J- 
282: 30 A. 3S3; 12 A. L J. 1173; 16 Bom. 1,. K. 810; 16 
M. L. T. 17.>: 0914) JI. W. N. ,593; 1 L. IV. 095. 

(14) 9 Ind. Cas. 739; 3S 1. A. 45; .33 A. 272; 15 C. 
5V. X. 321; R A. L. J. 2.50: 9 M. L. T. 34:3; 13 C. 1.. J- 
345; 21 M. L. J. 378; 13 Bom. L. R. .359; (1911) 2 M. 

W. N. 39.5. 

(15) 6 C. L. J. 362 at p. 368. 


(9) 15 Ind. Cas. 156; 17 C. W. N, 156. 
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were not parties to the suit of 1S79, wore 
bound by tbo settlement made therein. Tlie 
decree has no greater effect than the argoe- 
ment whereon it is based, and as there is 
no evidence that Buikuntha could have 
bound his co-sharers by an agreement made 
by himself alone without their authority in 
respect of tlie property jointly owned and 
possessed by them, they are not affected by 
the consent decree. 

In support of theobjection, it has 
been argued tliat tlm consent decree has not 
been acted upon by the parties, but has, 
on the other hand, been repudiated by tlie 
proprietors of Sakhipura when .sought to be 
used against them. It appears that in the 
course of proceedings under the Bengal 
Estates Partition Act, 1870, in respect of 
Sakhipura, the present plaintiff's intervened 
on the ground that lands which lay outside 
Sakhipura and within Cliur Bhaga were 
attempted to be brought under partition. 

In support of their objection they relied upon 
the map in the suit of 1879; but the pro¬ 
prietors of Sakhipura promptly repudiated 
the map and the consent decree in a petition, 
dated the 17th June 1901 (Kxliibit E); and 
they adhered to this position throughout 
the partition proceeding.®, Exhibit F, dated 
27th April 1905, Exhibit LB, dated 7th June 
1905, and Exhibit 2, dated 9th November 
1905. Tliere is tlms no foundation for the 
suggestion that the proprietors of Sakhipura, 
though apprised of the proceedings in tlic 
suit of 1879, have accpiiesced therein. 

In support of the Jifih objection, it has 
been urged that no question of settlement 
of the boundary between Bhaga and Sakhi¬ 
pura fell within the scope of the suit of 
1879, that no such question was or could 
be determined by the decree made therein, 
and that the boundary then settled could 
not conclude the question now in controver¬ 
sy, as the title to other lands entirely dis¬ 
tinct is in dispute. It is plain from an 
examination of the plaint in the litigation 
of 1879 that he suit was not brouglit for 
the purpose of demarcation of the boundary 
between Chur Bhaga and Chur Sakhipura. 
The claim was confined to specific lands; as 
to some of the lands, tlie plaintiffs claimed 
them as included in Chur Bhaga; as to others, 
they contended that they were entitled to a 
.share as included in Sakhipura of which 
they were joint proprietors. The lands in 


the lirst .schedule wore coinprised in three 
plot.s and the plaintiffs were awarded a 
decree by consent for four kanis out of tho 
tlr’rd plot. A.ssume that tlio ainin re-laid a 
portion of the boundaiy between Chur Bhaga 
and Chur Sakliipura. It i.s plain that in 
so far as this was necessary for tlio decision 
of tlie controversy in the .suit, and to .such 
extent only, the parties would be 
bound. The petition pre.sented to the Court 
which recited the terms of tlio settlement 
asked substantially for a decree for tbo 
four koniii allotted to the plaintiffs. Tho 
decree itself is undoubtodly capable of tho 
interpretation that it gave tlie iilaintiffs the 
four hinis mentioned. Tho decree does not 
explicitly declare tliat tho boundary lietween 
Chur Bhaga and Chur Sakhipura was fixed 
as shown on the map of the aviin] the 
decree could hardly dotliis when we find 
that the suit was not framed as one for 
demarcation of tlie entire boundary between 
the two chnrs. It is well settled, as was 
pointed out by the Judicial Committee in 
the case of Ken- v. S'uzzitr Mahomed (Id), 
tliat tlie rights of property as between 
two parties cannot be affected by a map 
drawn for a different purpo.se, a purpose not 
relevant to the subject of the dispute 
between them. To the same effect i.s tlie 
decision of Oartli, C. J., in Moni lioij v. Jiaj- 
hnnsee Kooer (17). Tliere, in a suit for 
.some land, a Judge bad considered it neces¬ 
sary to find ont the boundary between two 
villages, and bad given a decision in favour 
of one of the parties, who, in a second suit 
of the same kind, but with reference to 
some other land, relied on the former deci¬ 
sion to sliow that Uie l^ind in di.spute in 
the second suit must be liis, if tlie finding 
as to tlie village boundary in tlie former 
suit was correct. Tliis contention was over¬ 
ruled, and it was held that tiio finding as 
to the village boundary in the former suit 
was conclusive only as to tlie land in dis¬ 
pute in the former case, but did not make 
the former decision conclusive as to the 
entire boundary line itself. This view is 
based on obvious good .sense and has been 
repeatedly adopted in this Court [Kanto 
Prashad v. Jag(tf Chandra (18), Jianajit 


(10) 2AV. R.(P. C.) 28. 
07) 25 \V. H. 393. 

(18) 23 C. 335. 
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Sinha V. Ba^anta Kumar (19), Priyn Xath 
Mojumdar v. Mahendra Kumar Mifra (20) and 
Shib Gharan Dey v. Kd Kautha Maliafo (21)]. 
The plaintiffs have consequently made an at¬ 
tempt to identify the lands in dispute in the suit 
of lb/9, but the endeavour has been entirely 
unsuccessful. The map prepared in the suit of 
lb/9 does not show the situation of the lands 
then in dispute; it does not even indicate the 
lands decreed totlie plaintiffs. A fruitless at¬ 
tempt has been made to locate the lands from 
the boundaries of the three plots mentioned 
in the first schedule to tlie plaint in that suit, 
but in the absence of evidence to identify the 
localities mentioned in the boundaries, tlie 
attempt, as might have been anticipated, 
could not possibly succeed; the plaintiffs 
merely sought to express one unknown 
quantity in terms of others. Tliere is this 
further difficulty that the eastern portion of 
the map, after station 44 and beyond tlie 
don^. (channel of water), lias not been 
prepared to scale, as is obvious from a 
comparison with the corresponding locality 
on the case map. The explanation offered 
for this fact is that at that time there was 
no dispute in respect of that portion. If 
tliis be accepted as tlie true explanation 
why that portion of the map was not drawn 
to scale, it furnishes a good illustration of 
the danger of using a map prepared for one 
purpose for an entirely different purpose. 
AVe are consequently of opinion that the 
location of the boundary between station 1 and 
station 44 on the map (Kxhibit 19A) 
prepared by Ram Chandra Bo.se in the suit 
of 1879 cannot be treated as conclusive 
as between the parties for the purpose of this 
litigation. That line, as depicted on the map, 
does not agree either with the tkak line or 
the survey line; we do not know on what 
basis the line was drawn. It would 
obviously have not attained the ends of 
justice, if we had been constrained to adhere 
to a boundary line incorrectly drawn. This 
is well illustrated by the incongruous position 
which has resulted from the adoption of 
that line by the Subordinate Judge. The 
line between stations 1 and 44 does not 
constitute the complete boundary, and ns it 

(19) 4Ind. Cas.8I;9C. L. J. 597; 12 C W V 

io9. • 

(20) 10 Ind. Cas. 376; 14 C. L. J 578 

(21) 16 Ind. Cas. 747; 17 C. L. J. 642.' 


has been inaccurately drawn, it does not 
terminate either on the thaJc or on the 
survey line; tlie Subordinate Judge has, 
accordingly, been obliged to produce the 
line arbitrarily in a straight line towards 
tile east, so as to make a complete boundary 
line. It is incontestible that this result, so 
eminently unsatisfactory, is avoided by the 
view we liave adopted, riz., that tliis line is 
not conclusive for the purposes of the 
present controversy which must be deter 
mined independently thereof. 

Hie question next arises whether a decree 
sliould be made on tlie basis of the fhak map 
as delineated on the case map. The 
Subordinate Judge has held that the thak 

line has not been correctly delineated. AVe 

are of oinnion tliat this view is wellfounded. 

i he plaintiffs pointed out to the amin on 
the 12th Alarch 1909 an Aswatha tree as 
the point of commencement of the Z/mA* line; 

ImT «Tid Kith February 

191they alleged that this was a mistake 

and prayed that the fhak line might be 
re-laid. The Court refused tlie application 
as made at too late a stage of the case. In 
this Court, there has been considerable 
discussion at the Bar as to the correct 
tri-junction point from wliich the fhak line 
should be re-laid; but although the parties 
aie not agreed as to tlie situation of the true 
tri-junction point, it is plain that the line 
as delineated on the case map by the amin 
cannot be accepted ns correct. Tlie two 

possible alternatives are, either to ha^-e the 

I mA* line re-laid or to make a decree on the 
basis of the survey line which, it is admitted 
>y noth sides, has been correctly delineated 
on the case map by the amm. This is the 
third point raised in connection with the 
question of title. Now it may be conceded 
that the survey officers liad, at their 
i.sposal, means of more accurate mea.surement 
than the thak officers had; hut, as 
pointed out by this Court in Abid Jlu^^-ain 
Mandul v. Jhwcurry Pal (22) and Nawah 
Bahadur of Murshidabad v. Gapinath (22), 
no hard and fast rule can be laid down 
that a survey map is more reliable than a 
thak map. The true principle is that the 
map which more clearly agree.s with the local 
land-marks is the one that should be 

(22) 6 C. W. X. 629. 

(23) 6 Ind. Cas. 392; 13 C. L J. 626 at p. 632. 
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followed. This, however, is of no assistiinco 
in the case before us, because tho lands in 
dispute were swept away by the action of 
tho river more than once after the prepara¬ 
tion of tlie fhak map, and tho identitication 
of tlio local land-marks is attended} with 
considerable risk of error. Hut we have two 
significant circumstances t<i assist us in the 
choice between the fhak and the survey 
maps. In tho place, we know that the 
features of the land had lieen changed by 
diluvion which took place in tho interval 
between the fhak proceedings and tlie 
Revenue Survey; any disagreement, con.se- 
cpiently, between the fhak line and tlie 
survey line is attributable, priinn facu\ not 
to the inaccuracy of the fhak measure¬ 
ments, but to the altered condition of 
the lands surveyed. In the second place, 
we find that even after the survey, the 
parties accepted the fhak piMceedings as 
evidence of their title and pos.session, and 
each of tho contesting parties took steps 
in 1859, 1868 and 186-1 for the rectifica¬ 
tion of what they considered to be errors 
in the fhak map; moreover, so recently 
as 1888, lands were released to proprietors 
of Chur Bhaga on the basis of the fhak 
map, as is clear from the diara survey 
map Exhibit 1 (1). The fhak map was 
made in the presence of the parties or 
their agents and is pi7?aa/aciVbinding on them: 
Omrita Lai v. Kalee Pershad{,'2.\). AVe are con¬ 
sequently of opinion that the decree in this 
ca.se should be based, noton the survey map, 
but on the 'fhak map after it has been 
re-laid with as much accuracy as practicable. 

The only other question which requires 
consideration in the appeal by the pro¬ 
prietors of Sakhipura is that of limitation. 
The Subordinate Judge has correctly held 
that as, on the authority of the Judicial 
Committee in Secretary of State v. Krishnamoni 
Qnpta (25), the rightful owners must be 
deemed in law to have been in possession 
of the submerged lands during the period 
of diluvion, the only point for investigation 
is the period of time when the lands re¬ 
appeared and became fit for occupation. 
Upon this part of the case, we are generally 
in agreement with the Subordinate Judge 

(24) 26 W. R. 179. 

('■^5) f} C. W. N. 617: 29 C. 518: 4 Bom. L. R- 537; 
29 I. A. 618. 


in his conclusion that tho possession of the 
defendants after ro-formation of th^ 
disputed lands has not extended over the 
statutory period. In fact, although the 
attention of the Court has been invited to 
portions of the evidence on the question of 
the time of re-formation of the re-formed 
lands, and their occupation by tho defend¬ 
ants, it has been conceded by the appel¬ 
lants in tho end that in respect of all lands 
which fall within the fhak boundaries of 
the chiirs owned by the plaintiffs, the objec¬ 
tion of limitation cannot be seriously 
pressed. We hold accordingly that the 
claim of the plaintiffs is not barred by 
limitation in respect of lands which lie 
within the fhak boundraies of their chars. 

We have tinaly to consider the cross¬ 
appeal of tho plaintifi's-respondents, in 
which they claim title, by adverse po.ssession, 
to lands which lie beyond the boundaries 
of their chars and are comprised within 
the ambit of either Sakhipura or Tarabunia. 
To enable them to succeed in a claim 
of this description, they are bound to 
establisli, in respect of .specific parcels 
of land, that they have been in 
occupation thereof to the exclusion of the 
rightful owner continuously for a period of 
1*2 years; for as was pointed out in 
Mohini Mohan v. Fromada Nath (26) and 
Jogendra Nath Foy v. Baladeo Das Marwari 
(27), the theory of constructive possession 
is applied only in favour of a rightful 
owner and is net extended in favour of a 
wrong-doer whose possession i.s treated as 
confined to land of which he is actually 
in posse.ssion. Tested fi’om this point of 
view, the claim by adverse po.ssession set 
up by the respondents turns out to be 
entirely unsustainable. The attempt to 
identify ami locate specific parcels where¬ 
of they allege to have held possession, lias 
completely failed ; while the evidence of 
continuous possession of any definite tract 
for more than 12 years is untrust¬ 
worthy. We hold accordingly that tlie 
plaintiffs have failed to prove title by 
adver.se posse.ssion to any lands not included 
within the thak boundaries of their churs. 

The result is that this appeal i.s allowed, 
the cross-appeal dismissed and the decree of 

(26) 24 C. 256; 1 C. W. N. 004 

(27) 85 C. 96]; 6 C. L. J. 735j 12 C. W. X. ]27. 
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the SuhorJinato Judge is discharged. It is 
declared tliat tlie plaintiffs are entitled 
to possession of sucli portion of the dis¬ 
puted lands as lie witliin thf* fhaJc 
boundaries of the property known as Bhaga 
Chur, Chur Datali and Chur Lasti. The 
case is remanded to tlie Subordinate Judge 
in order that tlie //i f/; boundaries of the 
chnrs mentioned maybe re laid by a Com¬ 
missioner, who will be free to take evi<lence 
to determine the tri-junction point from 
wliich the flinli line is to be re-laid. The 
plaintiffs will ba placed in possession of 
such lands as may be found to lie within 
the thak lines of the chiir.< owned by 
them, and they will also recover a propor¬ 
tionate amount of the profits of the attached 
lands in deposit in tlie Collectorate. The 
plaintiffs will further recover mesne profits 
in respect of the lands decreed to them. 
As regards the costs in the Court below as 
also in this Court, each party will bear his 
own costs up to the present stage. The costs 
of the proceedings after remand will be in 
the discretion of the Court below. 

Appeal alloiceJ; Co^e reniandeil. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 377 of l!»13. 
Connected with First Appeal No. 407 

OF 1913. 

March 21, 1915. 

Presettti—Sir Henry Richards, Kr., Cliief 
Justice, and Justice Sir P. C. Banerji, Kt. 
CHUMMUN PRASAD CHOUBE and 
another—Plaintiffs—Appellants 


versus 


PRANPAT CHOUBE and others— 
Defendants—Respondents. 

Hindu, Late—Partition between father a)xd son- 
Grandmother^ whether entitled to share. 

At a partition between a father and his sons, tli 
grandmother is not entitled to a share under th 
MitaVshara Law. [p. 107, col. 2.] 

Sheo Narnin v. Janki Pras'id, 16 Ind. Cas. 88: 9 A 
L. J. 749; 34 A. 505, I'eferred to. 


First appeal from the decision of the 
Subordinate Judge of Gorakhpui- at Baati, 
dated the 10th May 1913. 


FACTS.—The following genealogical table 
shows the relationship of tlie parties: 

RAM NATH CHOUBE 


Mus'immnt Dip Kali (wife) defendant No. 2 


I’ranpat Choubo, defendant No. I 


^ - 1 

Mtts'tmmaf Lnkiaiii (l.st wife) Musammaf 

defendant No. 3, Dhanwanta (2ncl wife), 

I defoiulant 

Chumman I’rasacl, plaiucitV No. •!■. 

No. I, 


Ram Birja, plaintiff No. 2. 


Chumman Prasad, son, and Ram Birja 
Choubo, grandson of Pranpat Choube, sued 
Pranpat Choube, his two wives and his 
widowed mother, Musammat Dip Kali, for 
partiti*^!! of the family property. Among 
otlier pleas, the plaintiffs alleged that Mu- 
SHuimaf Dip Kali was tlie step-mother of 
Pranpat Chouhe and was not entitled to a 
share at the partition. The defendants con¬ 
tended, among other things, tliat Mtisammat 
Dip Kali was the mother of Pranpat Clioiibo 
and was entitled to a share at the partition. 
The Subordinate Judge held that she was the 
mother of Pranpat Choube, but she was not 
entitled to a share in the property. The 
Subordinate Judge’s judgment being partly 
in favour of the plaintiffs and partly against 
them, both pai’ties appealed to the High 
Court. 

The Hon’ble Dr. Tej Bahadur Sapni (with 
him i[r. Iswar Saran\ for the Appellants, 

Mr. Wallach (witli liini Mr. Jang Bahadur}, 
for the Rf»spondents. 

JUDGMENT.—This and the connected 
Appeal No. 407 of 1913 itrise out of a suit 
for partition, brought by the son and 
grandson of Pranpat Choube, defendant 
No. 1. The defendant No. 2 is the mother 
of defendant No. 1. Defendant No. 3 i.s 
the wife of defendant No. 1 and mother 
of plaintiff No. 1. The defendant No. 4 is, 
according to the plaintiffs, the mistres.s of 
defendant No. 1. According to the defend¬ 
ant No. 1 she is his lawful wife. The 
plaintiff’s main objection to the decree of 
the Court below is that one-eighth of the 
estate which has been allotted to the minor 
plaintiff, has been placed in charge of 
the defendant No. 1. The case is realjy 
a very sad one. The family appears to 
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have been quite prosperous, possessed of a 
considerable amount of immoveable pro* 
perty and a good deal of produce of tlie 
land. Tl)e plaintiff No. 1 comes into Court 
alleging that his father (the defendant No. 1) 
is an immoral man, in tliat he is keeping 
defendant No. as his mistre.ss. The Court 
below has considered this question and has 
come to the conclusion that tliere is no 
truth whatever in the allegation. The 
defendant No. 1 himself went into the 
witness-box and proved that the defendant 
No. 4 was his married wife. This was an 
important fdmi.ssion. If she was a mere 
mistress, he could never hereafter deny that 
the lady was his wife. Tim lady appears 
to be of the same caste and a per.son 
whom he could legally marry. A number 
of witne.sses were produced to prove the 
marriage, and the uncle of the lady deposed 
that lie r^^id the expen.ses. The defendant 
No. 2, an old lady, pi’oved that the marriage 
did take place. We entirely agree with 
the finding cf the Court below that the 
defendant No. 4 is not the mistress but is 
the married wife of the defendant No. 1. 
It is an admitted fact that one ^lohar Dat 
(the father-in-law of tlie plaintiff No. I) 
was indebted to defendant No. 1 on a bond, 
that this bond was banded back by the 
plaintiff No. 1 to his fatber-in-law with an 
endorsenment of payment. The Court has 
found ill anotlier suit that this was a 
dishonest transaction between the plaintiff 
No. 1 and the father-in-law, and the latter 
was made responsible for the bond. Plaintiff 
No. 1 is at present about 23 years (ff age, 
and it seems pretty clear tliat tlie present 
suit is really brought at the instigation of 
Mohar Dat with llie probable result tliat 
his son-in-law and his .son-in-law’s family 
will be mined. Against the finding of the 
Court below of the legal right of the 

plaintiff No. 1 to have partition, no exception 
can be taken and we are reluctantly con¬ 
strained to bold that the plaintiff is entitled 
to a decree for partition. Under the 
circumstances we think that it would be 
most undesirable that his son’s share should 
be placed in bis charge. The son’s share 
•will, of course, remain in charge of defendant 
No. 1 who will bold it on behalf of the 
minor plaintiff. 

In the connected appeal it is alleged, firsty 
that the plaintiff is not entitled to claim 


j>artition. As aln^ady stated thi.> jMisition 
cannot bo .suppnrte*!. It is next .said that 
Mnsammnt Dip Kali is entitled to a sliare on 
partition. This is again.st the ruling in 
Shco Xiinu'n v. Janki rntstid (1). It is In.stly 
contended tliat one of tlie villages was 
purcha.sed wiHi money Avliieli belonged to 
Mustimmnf Dip Kali. We entirely agree witli 
tlie view taken bj’^ tlio Court below upon 
this point. The result is that both appeals 
fail. 

We accordingly dismi.ss this appeal with 
costs including in tliis Court fees on the 
liiglier scale. 

Appeal (Usmisssl. 

(1) 10 Imi. Cus. 88; 31 .V. .505; 9 A. L. J. 719. 


PUNdAH CHIEF COURT. 

Skcoxi) Civil, Aim'kai, No. 749 of 1913. 

Mareli 3, 1915. 

Present :—.Sir Donald Jolinstonc, Kt., Judge. 
MUHAM.MAD NAWAZ— Plaintiff— 

AiM’EI.I.ANT 

versus 

GHULAM HAIDER and otheks— 
Defend,! NTS—Respondents. 

Bunh’it oj proo/—.Shainilat—— [fttet-prefation of 
sale-deed—Misreadimj of record — Appeal, second. 

The Ijiinlcn r»f jiroviiig tliiit tlie land was soUl to a 
jiarly lies lienvilyun that party where the land is not 
i-jieeitieally tnentioned in the deed of sale and eannot 
cviMi he said to be mentioned by inii>lication. [p. 107, 
col. 2.] 

A second appeal i.s eompefent when tlie lower 
Appellate Court is led to a wrong linding tlirongli a 
ini-'ronding of the n'eord on vital matters, [p. 168, 
col. 1.] 

Second appeal from the decree of the 
Divi.sinnal Judge, Attock Division at 
Campbellpur, dated tlie 20tli January 
1913, reversing that of the Mun.sif, 2n(l Cla.ss, 
Bhakkar, dalcd the 24th ■^^ay 1912, decreeing 
the claim. 

■Mr. Kand Lai, for the Appellant. 

'Mr. Xannk Chandy for the Respondents. 

JUDGMENT.—I have taken time to go 
carefully into this ca.se. The burden of 
proving that this land was sold to them 
lie^ heavily on the defendants, because (tt) 
that land is not mentioned specifically in 
the deed of sale and cannot even be said 
to be mentioned by implication, such pbrn.ses 
as hakk-i-millnyat-Lkhudy ha jamia hakuk-i- 
dakhili’oMariji not importing sale pf 
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shamilafy {h) two successive mutations, one 
on partition in favour of Sarwar and the 
other on demise of Sarwar in favour of 
plaintiff were effected witliout any protest on 
the part of the defendants. There can be no 
doubt that plaintiff actually had possession 
upon the second mutation and was later 
on ousted by defendants. 

This burden of proof the defendants have 
wholly failed to discharge; the lower Appel¬ 
late Court has made two cardinal mistakes 
in reading the record and this affords 
sufficient ground for interference on second 
appeal. The first mistake is in reference to 
the condition in the sale-deed, which purports 
to convey the same land as that already 
mortgaged, that if any numbers are omitted 
they shall also be considered sold, but tlie 
lower Appellate Court has failed to observe 
that the condition is not so general as here 
represented. It really i.s to the effect that 
if any numbers uut of khafu No. 321 have been 
omitted they shall be considered as sold. 
Now the land in suit forms no part of A7ia/a 
No. 324, Again, the lower Appellate Court errs 
as to date and says defendants could not have 
objected to the aforesaid mutations because 
the sale had not yet been mutated to them. 
The dates are these: 

Sale 15tU March 1904. 

Mutation entered up 21^t February 1907. 

Partition (by whidi Sarwar got the land) 
sanctioned 8th May 1907. 

Mutation on sale sanctioned lUth June 

1907. 

Mutation or death of Sarwar enteced 
27th April 1908. 

Sa«r/iWti in favour of plaintiff 13th June 

1908. 

Mutation on partition tntecel, f.e., sanc¬ 
tioned 15th June 190S. 

Now tliere was nothing to prevent defend¬ 
ants, on 8th ilay 1907, from objecting 
that they had bought tlie land from Sarwar 
and that their names .should be substituted 
for his, and still more they should, on 
13th June 1908, have objected and pointed 
to the mutation of 10th June 1907. It 
appears thus that the learned Divisional 
Judge has gone wholly astray through mis¬ 
reading of the record in these two vital 
matter.s. 

There are two other points in favour of 
plaintiff. The deed of mortgage which I 


have seen in no way helps defendants, and 
further the deed of sale speaks of the 
land sold as being under tenants, while the 
land in suit was at time of sale hanjar and 
not in physical possession of any one. 

In short the failure of defendants to prove 
tlieir case is patent. 

Appeal allowed and plaintiff’s claim decreed 
with costs tbrougliout. 

A ppeal allowed. 


MADRAS HIGH COURT. 

Original Side Aiteals Nos. 15 and 32 

OF 1914. 

February 4, 1915. 

rrese)if: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

[n O. S. a. No. 15 OF 1914 
KATNA liAI alias HIRA 13AI and otueus— 

ApI’ELLANTS 

In 0. S. A. No. 32 of 1914 
MURLIDOSS BRIJHATHNADOSS and 

OTHERS—Appellants 
versus 

Tue OFFICIAL ASSIGNEE of MADRAS 

AND ANOTHER—RESPONDENTS IN DOTH. 

Insolvency—Ingolvency -let, 1848, 11 c5* 12 T’ict. C. 
21, ss. 2G, 80, 7, 21—Aftcr-acquired properly 
uf insolvent, vchtiny of, in Official Assiynce — Pos¬ 
session of insolvent for orcr 12 years, if adverse against 
Ojtfcinl Assiynce — Liinitation Act {IX of 1908), 
iipplicnbilUij of, to proci’i'dimjs in insolvency—Claims 
relafiny to projK-rties in hands of insolvent and his 
rci-rcsentative.'.—Jurisdiction of Court to decide on 
apidivation. 

One B was adjudicated an insolvent in 1890 and he 
died in July 1913 and his sons and widow were found 
to be in possession of a house and considerable 
moveable property. ITic house was purchased in the 
year 1894 in the name of his motlier who died in 
1897 and after her death the registry of the house 
was tinnsferred in the name of his wife. The Official 
.\>signee claimed all the said ])roitorty as the self- 
aequiix'd property of the insolvent nnd made an 
apidieution under section 2(3 of the Insolvency Act of 
1H4S for a declaration accordingly nnd for posses¬ 
sion thereof. The sons nnd the widow of the insol¬ 
vent pleaded, among other things, that the claim of 
the. Official Assignee was barred by limitation and 
that tho Insolvent Commissioner liad no jurisdiction 
to try the claim on an application, but tho Com¬ 
missioner referred the Official Assignee to a regular 
suit only in regard to moveables and tried the claim 

as to tho house: , 

Held, that the Insolvent Commissioner had 
jurisdiction to adjudicate the claim on an appu* 
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cation ns thnt was the only and projior procedure 
to 1)0 followed, [p. 170, eol.'2; p. 171*, col. 2.J 
Held, further, that the after-acnuired jn’operty of 
the insolvent vested from the date of its acquisition in 
the Otlicinl Assiitnee and it wasnolnecessarvto have a 

V ^ 

judgment entered up uiuler section 80 of thelnsolveney 
Act of 18-t8; [p. 173, col. 2j p. 170, c»>l. 2.] and 

that the claiiu of the OHicial Assignee was not 
barred by adverse possession, [p. 172, cols. 1 & 2.] 

In rc Ackrill, 18 M. 24, referred to. 

Per Snihisien Aij/uj', J .—When jurisdiction is given 
by Statute to a Court sitting as an Insolvency 
Court to decide a case in proceedings taken in a 
particuhu* form and wlien there is no special reser¬ 
vation of the remedy by a suit to be liled in 
another Court or in the same Court in its ordinary 
original civil jurisdiction, the special procedure 
pointed by the legislature in respect of the decision 
of those particular questions ought to bo brought to 
their natural and intended conclusioji by the Court 
which is directed to try those questions and the 
Court has no jurisdiction to refer the applicant to 
resort to another mode of seeking the same reliefs, 
[p. 170, col. 2; p. 171, col. 1.] 

An insolvent, from the time of his adjudication as 
insolvent until his Huai discharge, by the force of the 
statutory provisions of the Insolvency Act, holds the 
position of an express trustee for his creditors and 
lie cannot plead adverse possession against the 
Orticial Assignee. [p. 172, col. l.J 

Ki'istoconinl Mittcr v. Snresh Chnnder l)eb, 8 C. 
056; 12 C. Ij. It, 203, dissented from. 

Per Xupier J .—'flic Limitation Act has no appli¬ 
cation to the case. It jirovides iieriods with reference 
to suits, appeals and applications, the last being 
matters arising out of suits, and under the Insol¬ 
vency Act the insolvent Ix-comes subject to the 
peculiar jurisdiction of the Insolvency Court and tho 
High Court has no jurisilietion to entertain any 
suit by tho Otheial Assignee against the insolvent 
in tho exercise of its original civil jurisdiction. [p. 
174, col. 2.] 

Qiigcre :—Whether the doctrine of agency can bo 
applied as between the OHicial Assignee and the 
insolvent though it may be resorted to iu regard to 
tho relations between the insolvent and third 
parties!'' [p. 174, col. 1.] 

Appeals from the preliminary order, dated 
8th December 1913,* and order dated 2()th 
February 1914, respectively, of the 
Hon'ble Mr. Justice Wallis, in Insolvency 
Petiticn No. 2 of 1890. 

FACTS.—One Brijratlinado.s.s Venkata- 
doss was adjudicated an insolvent in 1890 
and obtained hi.s personal discharge on 
the 5th May 1S90. lie died in July 1913, 
leaving him surviving his wife and four 
sons. They were found to be in possession 
of a house and considerable property. The 
house had been purchased in the year 1894 in 

the name of the insolvent’s mother wl )0 died 

in l';97, and the Collector’s certiheate of the 
said house was transferred in the name of the 


in.solvent’s wife in 1909. The Oificia 
As.siguee claimed all the moveable and 
immoveable property ns t)io property of 
the in.solvent and under section 20 of 
the Jn.'solvent Act, 1848, took out a notice 
of motion in November 1913 to show cau.se 
wliy a declaration should not bo made 
that all the said properties were the pro¬ 
perty of the insolvent and as such vested 
in the Official Assignee and why posses.sion 
thereof should not be delivered to him. 
A preliminary objection was raised tliat the 
claim of the Official A.ssignee was barred by 
limitation. His Dordship the Chief Justice 
(then Air. Justice M alli.s) negatived the 
objection^ and bis judgment was as fol¬ 
lows :—‘ A preliminary point was raised in 
this case that on the face of it the claim 
was barred by limitation, on the authority 
of an observation of Mr. Justice AViJ.son in 
Kristoccvinl Mitferv. Suresh ChnmJer Ihb (1), 
where the learned Judge says, ‘ But even 
if J thouglit tlie defendant’s title was not 
good on tl)e above gj-ound, it is good on 
another ground. NiJcomul’s posse.ssion si'ice 
1882 was adverse po.ssession against tlie 
Official Assignee’ ” : the pos.session in that 
case, as in this, being possession acquired 
by the insolvent after the insolvency and 
before his discharge. J have great liesita- 

tion in diifering from this as from any other 

propasition laid down by the learned Judge, 
but it is to be observed that the.se observa¬ 
tions were obiter, that no reasons were 
givet) for them and that in Abdul Kareem 
Sahib y. The OMdal Assignee of (2), 

a Bench of this Court, consisting of the 
learned Chief Justice and Air. Justice Sub- 
ramania Iyer, refused to act on this view 
whicli would Iiave afforded a ready answer to 
the case, and preferred to dispose of it on 
other grounds. Air. Justice Wilson refers to 
Herbert v. Sayer (3), as containing the law 
as to the after-acquired property of a 
bankrupt. That case sugge.sts, jt does not 
lay down, tlmt such property i.s to be re¬ 
garded as • cqiiired by the bankrupt as 
the agent »f the Official Assignee, and that 
may now bo taken to be settled law [in 
re Bennel ; ex parte Official Beceivei' (4) ]. 

(1) 8 C. 55 l; 12 C. L. K. 253. 

(2) 28 M. :fl8. 

(3) (184-0 5 (^. B. 966; 8 .Tur. 812; 2 D. A L 49- 
13 L. J. Q. li 209; 14 ?i;. R. 1512. 

(4) (1M)7) 1 K. K 1 .9; 76 L. J. K. B. 134; 95 L. T. 
887; 14 Man& m, 6; 23 T. L. K. 99. 


• See 22 Ind. Cas. 271-1-V. 
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It is not easy to .see how, if the bankrupt 
■icquirecl the property as agent of the Oflicial 
'Assignee, his possession can ever become 
adverse to the Official Assignee. A man 
who possessed himself of property in one 
character, it is well settled, cannot himself 
alter that character and begin to possess 
it in another character. However, even if 
it were held that the possession of the in¬ 
solvent were adverse to the Otlicial Assignee, 
there would be the other dithcnlty which 
was pointed out in the argument, namely, 
that as soon as the property was acquired 
hy adverse possession hy the insolvent, the 
section would again vest it eo insfuvti in the 
Otlicial As.signce as after-acquired pro¬ 
perty. I hold that the claim is not barred 
by limitation.” Then on tbe merits tlie 
learned Judge referred tbe Official As¬ 
signee to a regular suit so far as tbe claims 
to tbe moveables were concerned, inas- 
mueb as the insolvent's wife and sons 
claimed tbe same as self-acquired property. 
But be decided to try tbe claim as regards 
tbe bouse and found in favour of tbe 
Official Assignee. His iudpnient^ in reprd 
to jurisdiction was as follows :—* This is an 
application under section 26 of tlie old 
Insolvency Act. Having regard to tbe 

observations of Collins, C. J., in Jiovlandsony, 

Champion (5), 1 consider that it may be 
properly dealt with under that section, so 
fur as regards tbe claim to the house by the 
Official Assignee, I have already held that 
claim is not barred by limitation. 

“l have noted that I decided not to deal 
with any other claim to the rest of the 
property on this motion. This is witliout 
prejudice to tlie Official Assignee’s right to 
file a suit, if he so desires. ” 

Messrs. K. Bamanatha Shenai and A. 
yarayanasarviay for the Appellants. 

JfessTS. M. 0. Parlhasarathy Iyengar and 
Veuadoss, for the Respondents. 

JUDGMENT. 

Sadasiva Aivab, J.- I entirely ape with 

the judgment just now pronounced by my 
learned brother, and for the reasons stated hy 
him that the house in question could not be 
claimed by the insolvent’s widow, Ratna Bai, 
through any gift from her mother-in-law, 

0) 17 M. 21 at p. 23. 


tliat the house vested in the insolvent on his 
mother’s death in 1897 and that the property 
in the ne.vt instant pa.ssed over to the Official 
Assignee. The ividow’s case that she held 
it adversely to her husband afterwards is 
not worth serious notice. I have also 
notliing to add to the reasons given by my 
learned brother in support of his conclu¬ 
sion that for the vesting of the property 
in the Official Assignee, it is not necessary to 
have judgment entered up under section 86 
of tbe Indian Insolvency Act of 18-1:^ and 
I join uitb him in respectfully dissenting 
from tbe decision in In re AckriU (6). 

Coming to tbe contention that the 
Official Assignee should have been referred 
to a suit even as regards this house (as 
he was referred to a suit in respect of the 
moveables), I am inclined to hold that 
even as regards the moveables, tbe ques¬ 
tions raised, not only might have been, 
but ought to have been decided in the 
insolvency pro^'eedings themselves. There 
is nothing in the Insolvency Act of 1848 
(which has continued to apply to present 
proceedings by reason of section ^27, clause 
(1) of the new Insolvency Act) which 
empowers the High Court exercising juris¬ 
diction in insolvency proceedings to refer 
the Official Assignee, who has taken such 
proceedings under section 26, to a similar 
suit on original side. In Tn thi' matter of 
Vnihica NunJnn dii'avas (7) the learned 
Judges say (page 442):** We believe that 
it has always been the practice of this 
Court to abstain from deciding diflicuH 
questions of title under that section, 
that is, .section 26 of the Insolvency Act 
of 184’?, “and to leave parties to .settle 
such questions by a regular suit and 'ro 
entirely approve of that practice. ” Speak¬ 
ing for myself, I think that when juris¬ 
diction is given by Statute to tbe 
sitting as an Insolvency Court to decide 
a case in proceedings taken in a parti¬ 
cular form and when there is no specie 
roservation of the remedy hy a soi 
to be filed in another Court ^ or in t le 
same Court in its ordinary original 
jurisdiction the special procedure 
out by the Legislature in respect of t e 
decision of those particular questions ong 


re) 18 M. 24. 

(7) 3 C. 434; 1 C. L. E. 561. 
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to l>o brought to their natural and intended 
conclusion by the Court which is directed 
to trylthose questions, and the Court ha.s 
no jurisdiction to refer the applicant to 
resort to another mode of seeking the 
same reliefs. As, howovci*, it is the same 
Court, namely, the High Court, whicli 
(after the Supreme Court was abolished) 
tries the suit to which the Assigneeisreferred, 
the judgment in the suit to which tlio Oflicial 
Assignee is so referred, might be taken as a 
furtlier judgment of the High Court in the 
insolvency proceedings in respect of tlie 
moveables and the matter becomes one of 
mere, form and not of substance or juris* 
diction. 

As regards the last question (prescrip¬ 
tive title) if section 2S of tlje Limitation 
Act applies, there can be no doubt tliat 
not only the Otlicial Assignee’s right to 
the property was extinguislied, but the 
person whose adverse possession so ex¬ 
tinguished the Othcial Assignee’s right 
acquired a title to the property. Sec¬ 
tion 25, no doubt, does not expressly state 
that the person in adverse possession 
himself gets the right which has been 
extingnisiied in his opponent. Hut as 
^Vest, J., pointed out in lladhahai and 
Ilnnichandra Konher v. Anantmv Bhogvant 
J)eshpn7ide (8), and as Sir H. Couch, C. J., 
said in Ram Lochnn Chucherhutty v. Ram 
Soonder Chnckerbufty (9), the title of a 
true owner is, to use the language of the 
Judicial Committee, extingui.shed in favour 
of the per.sons who have been in possession 
of the land for more than 12 years. ” 
Statutes of Limitation, though tliey are 

in form, they are construed so as to operate 
as laws of “ acquisitive pre.scription. ” See 
also liudesah v. Hamnanta (10), in whicli it 
is said that adverse possession for more 
than 12 year.s *' creates a title by nega¬ 
tion in the occupant which he can actively 
assert, if he loses possession, even against 
the true owner,” quoting Scott v. Nixon (11), 
Jirassington v. Lleweilyiv (12) and Sanders v. 
Sa^idcr) (l3). 


(8) 9 B. 198. 

(9) 20 W. II lot. 

(10) 21 B. 509 at p. oU. 

(Jl) 3 Dr. and War. 388; 2 Con. & L. 185; 6 Ir. 
Eq. U. K; 61 R. R. 8-t. 

(12) 27 L. J. 9 Ex. 207; 1 F. & F. 27. 

(13) 19 Oh. D. 37^! 51 L. J. Ch. 276; 45 L. 1. 037; 

90 W. R. 280. 


The next question i.s whetlier section ‘-fcl of 
tlie Limitation Act is applicable so as to 
extingiiisli the Oliicial Assignee’.s right and 
to vest it in the insolvent. That ileperids on 
tlio answer to the question,whetlier the Oliicial 
Assignee had a right to institute a suit 
for possession against the insolvent in re.spect 
of tlie property tliat ve.sted in the Oliicial 
Assignee. Section 21 of tlie Act of 18415 
directs the Oliicial Assignee to reduce into 
possession all the property of tlie insolvent. 
Tlie Assignee being an oflicer of Court in 
whom tlie property of a party to a 
litigation (namely, the in.solvent) has become 
vested by operation of law, it follows that 
all questions between that party and OHi(.*iaI 
Assignee in respect of that property liave 
become the subject of tlie insolvency 
proceedings themselves. All assets wliicli 
become vested in the Official Assignee for 
the purpo.se of tlie insolvency proceedings 
become part of tlio property involved in 
such proceedings. Now it is clear law in 
an ordinary suit if A sues on a good title 
for possession of his land after 11 years 
of dispossession, even if the defendant 
continued in pos.sossion for another 12 years 

during the pendency of litigation and 
before the suit became finally ripe for 
decision, judgment ought to be given for 
possession in plaintiff’s favour, the continuance 
of the defendant’s possession for 12 years 
during the pendency of the suit being wholly 
ignored. It seems to me that on the .same 
principle rights to propertie.s, wliich are or 
become involved in the insolvency proceedings 
and which rights liave fo be decided in 
those proceedings, cannot be affected by the 
possession in any of the parties to those 
proceedings during the continuance of those 
proceedings. 

Under sections 20, 21 and 7 of the 
Insolvency Act, the Official Assignee becomes 
ve.sted with the rights of the insolvent in 
all the veal ami personal estate of the 
insolvent for certain purpo.ses, those purposes 
being sliortly stated in section 2U, to be 
used in “trust for tlie benefit of the 
creditox’S of such insolvent”.Thus the Official 
A.ssignee is clearly made an expre.ss tru.stee 
for tlie benefit of the in.solvent'.s creditors. 
Under the new Act, section 33, every 
insolvent has to wait at such times and 
places on the Oflicial Assignee as may 
be required by the Official Assignee” and 



172 


INDIAN CASES. 


[1915 


RATNA BAI V. OFFICIAL ASSIGNEE. 

he is also ‘*to aid to the utmost of liis 
power in the realisation of liis property and 
the distribution of the proceeds amonff Ids 
creditors.” Thougli tlie duty of the insolvent 
to assist the Official Assignee and the 
creditors is not stated in sucli express terms 
in th * old Act of 1S4S, I am inclined to 
hold that from the time of his adjudi¬ 
cation as insolvent until his Hnal dis¬ 
charge, the insolvent, by the force of the 
statutory provisions in that Act also, holds 
the position of an express trustee for his 
creditors just like the Otiicial Assignee and 
as a trustee can never plead adverse, tliat 
is, hostile possession against his ceshii que 
tnisiy the insolvent cannot also do so. It 
is on this principle tliat all the pro¬ 

perties acquired by him become vested in 
the Official Assignee for the benefit of liis 
creditors. Further, any possessory right which 
he gets by possession for say six months be¬ 
comes vested in the Official Assignee, because 
that possessory right is also property belonging 
to the insolvent and if a man is proldhited by 
Statute from having such possession in 
him.self as will entitle him to claim for 
himself the possessory right, it follows 
that possessory right which also becomes 
his every six months and which is lost in 
favour of the Official Assignee at the end of 
the six months, cannot go onaccumulating for 
12 years so as to give him a prescriptive 
title at the end of the 12 years. The 
accumulation cannot go on when the units 
■which are to be accumulated become non¬ 
existent. A man who is prohibited by the 
Statute to claim ho.stdely and adversely 
to the Official Assignee and to his creditors 
represented by the Official Assignee cannot, 
it seems to me, be allowed to set up that he 
did so act adversely or hostilely. f, there¬ 
fore, respectfully dissent also from the decu 
sion in Kristncomul Mitter \\ Snresh CfutnJer 
Deb (1), in which it was held that an 
insolvent can hold after-acquired property 
adversely to the Official Assignee. 

In the result I concur in dismissing the 
appeals with costs. 

Napier, J.—These are appeals from two 
judgments of the Chief Justice (then Jlr. 
Justice IVallis) in Insolvency Petition No. 2 
of 18110, arising out of a motion made by the 
Official Assignee for a declaration that 
certain moveable and immoveable property 


was the property of the insolvent. The 
other parties were the widow and the four sons 
of tile insolvent. The learned Judge declined 
to deal witii the moveable property and re¬ 
ferred tile Official Assignee to a suit. 
Put lie inquired into the claim for the 
immoveable property and he;d that it vested 
in tlie Official Assignee. The first judgment 
dealt witli the question of limitation 
and tlie second with the other points arising 
in tile matter. I siiall deal with both in one 
judgment. 


llie points urged before us, .some of wlticli 
were also urged before tlie learned Judge, 
are, (1) tliat tlie Court iiad no jui’isdiction to 
entertain the motion as the insolvent was 
dead, (2) that the matter was notone wliich 
could properly have been dealt with on 
motion, (.i) that the property belonged to the 
widow of the deceased, either by gift from her 
mother-in-law or by adverse possession, and 
( l) that even if at one time it vested in the 
Official Assignee througli the insolvent, tlie 
latter had acquired against the Official 
Assignee a new title hy adverse pos.session. 


1 lie widow s claim h^'^ gift from her mother- 

in-law is given up, there being no regi.stered 

document. Her claim by adverse possession is 

negatived by the learned .ludfire, on the ground 

that the husband treated the property a.s 

Ill's own by mortgaging and tlint, therefore, 

the evidence did not establish possession in 

her at all. I entirely agree in this conclu¬ 
sion. 


It remains to consider the claim through 
the insolvent. I am entirely unable to 
accept the contention that the Court had no 
jurisdiction. The suggestion was that the 
property had not vested in the Official 
Assignee completely before the death of the 
insolvent, the argument being that judgment 
should have been entered up under section 
86 of the Indian Insolvency Act of 1848, 11 
and 12 \ ic., C. 21, and reliance is placed 
on the case reported in Aclcrill, In re (6) and 
the cases quoted tlierein. Undoubtedly 
there is an observation in that ca.se which 
supports tlie contention. Hot I am unable 
to agree with the observations of the learned 
Judge therein, and think that they mast 
have been intended to. be limited to the 
facts of that case, which was one of money 
paid under a policy of insurance on th 
life of the insolvent to a person who had 
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pnrclmsed liis interest in the pnlioy from tho 
Otlicinl Assignee. It being found tliat the 
purchase was partly for tl»e benefit of the 
insolvent the Court held that it vested in the 
Adrainistrator-General, it being treated as 
property acquired after death. Tlie observa¬ 
tion, liowever, is a.s follows: **Seeing tlmt 
future-acquired pioperty does not vest in 
tho OHicial Assignee from the date of the 
tiling of tho petition, it is only by pro¬ 
ceedings subsequently taken during the life¬ 
time of the discharged insolvent tlmt it 
may be made available for the scheduled 
creditors when a judgment is entered up 
under section SO of the Insolvency Act.” 
AVith great respect to the learned Judge, if 
he intended this observation to apply to 
property acquired by the insolvent prior to 
his death, it is not supported by the langu¬ 
age of the section or the recognised prac¬ 
tice of the Court. Section SO clearly has 
application only to the conditions tlmt arise 
after the granting of a discharge in the 
nature of a^ certificate. After the disclmrge 
has been granted the Insolvency Court has 
no jurisdiction and, therefore, for the 
pui’pose of making future-acquired property 
available for the creditors, tho Court * was 
empowered on granting tlie final disclmrge 
to make it a condition that the insolvent 
shall consent to judgment being entered up 
against him in the High Court for so 
much of the creditors’ claims as appear at 
that time to be due. To apply it to the 
stage prior to the issue of the certificate 
would be inconsistent with the clear language 
of the Act and create a double jurisdic¬ 
tion over the insolvent. Sections 7 and 11 
are perfectly clear. By the vesting order 
all the real and personal estate and all 
future estate, right, title and interest in 
real or personal estate etc., is vested in 
the Official A.ssignee for the time being, 
and by .section 21, every such Assignee is 
required with all convenient speed to take 
possession of all such estate of which im¬ 
mediate possession may be obtained and 
use bis best endeavours to reduce into 
possession the rest of such estate. By 
the terms of the Act nothing further 
is required to complete the title of 
the Official Assignee. Mr. Shenai has 
relied on certain English cases in .support 
^f his contention. It is sufficient to say 
that those decisions are on Insolvency Acts 


with an entirely different procedure, a 
procedure under which futuro-acqiiired 
property does not vest in the Official 
Assignee until an order 1ms been made on 
motion after notice to the insolvent. These 
cases are of no assistance to us in construing 
tlie Indian Insolvency Act. There can be 
no question that all further-acquired pro- 
perty at once vests in tlie Official Assignee 
and this is the every day practice of tlie 
Court, vide liowhimhon v. Champion (5) 
and Alxlul Kareem Sahib v. The O^cial 
Assignee of }>la(h'as (2). 

The next point is that the learned 
Judge should have referred the Official 
Assignee to a suit. This i.s entirely a 
matter for tlie discretion of the Court 
and it is hardly necessary to say that we 
shall be slow in appeal to differ from the 
view of a Judge on the original side on a 
matter of discretion. Furtlier in my opinion 
the learned Judge exercised, if I may say 
so, a very wise discretion. Tlie two edaims 
were of an entirely different character. 
The widow and tlie sons claimed tlie move- 
able property against the insolvent as being 
their self-acquired property. On tlmt view 
they were third parties, and althougli tlie 
Court has power under section 2() and otlier 
sections to adjudicate on the claim, the 
learned Judge thouglit a regular suit would 
be the more fitting course. Tlie claim for 
the house was not against the insolvent but 
through, him and was a matter entirely bet¬ 
ween him and the Official Assignee. Tlie 
disposal of the matter by the learned Judge 
as Commissioner was, therefore, prima facie 
the more proper course. 

I now come to the last point which is 
a far more diffi?ult question. The facts 
are as follows: The house was purchased 
by the insolvent’s mother from one of the 
creditors in 1894, four years after the peti¬ 
tion. In 3 897 the motlier died and the 
property undoubtedly vested in the insolvent. 
From tlmt date to the year 1913 when 
he died, he was in undisputed po.‘5.se.ssion of 
the hou.se. It Is contended tlmt, if the title 
of the Official As.signee accrued from the 
date when the insolvent acquired the pro¬ 
perty in 1897, which he undoubtedly did 
the insolvent has acquired by 12 years’ 
adverse posaes.sioii a title against the Official 
Assignee bj virtue of Article 144 and sec¬ 
tion 28 of the Limitation Act, IX of 1908. 
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Tiie learned Jndge lias negatived this con- 
tentif.n on two grounds; (l) that tlie posses¬ 
sion of the insolvent was that of an agent 
ftir the OfKcial Assignee and (2) tliat if 
the title did vest in him in the year 
1909 by 1'2 years* adverse possession, it 
immediately re-vested in the Ofticlal Assignee, 
it is argued that hotli these views are 
incorrect. Speaking for myself 1 am not 
prepared to rest my decision on eitlier of 
these views, though 1 must not be taken 
to have dissented from them. I have 
grave donbts whether tlie decisions tliat 
have held the insolvent to be an agent of 
the OlUcial Assignee can be applied as bet¬ 
ween them. The learned Judge relies 
on In re Hcnnef; Kc parfe OiTirm/ 
lleceiver (4) in support of the proposi¬ 
tion. Quoting Herbert v. Sayer (3), 

and Cohen V. MifcheU (14). Higham, J., 
states that the tirst case estahlislie.s that a 
bankrupt who acciuires property after liis 
bankruptcy acquires it as agent for the 
trustee and is entitled to deal with it ns 
.such agent, unle.ss and until the trustee as 
principal intervenes. Tindal, C. J., gives as 
the basis of that decision that otherwise tliere 
would be no protection to persims dealing 
with an uncertilied hankriipt and in i'ohen 
v. MifcheU (14), Lord Esher states the pro¬ 
position as follows;—“Until the trustee 
intervenes, all tran.sactions by a bankrupt 
nfter his bankruptcy with any person deal¬ 
ing houafule and for value, in respect of his 
after-acquired property, whether with or 
■without knowledge of the bankruptcy, are 
valid against the trustee.” It is clear, tliere- 
fore, that tlie cases at all events confine 
the proposition to the relations between the 
insolvent and third parties and expressly 
base it on the protection of the rights of 
third parties. 

The learned Judge also relies on the fact 
that this contention would have afforded a 
ready answer in Ahdnl Kareeni Sahib v. The 
Official Assignee of Madras (2) but that 
decision did not turn on that point. That 
is so, but it is clear from the report that 
the point was not raised. In Suja Hofsein 
V. Mouohnr Vas (15), O’Kinealy and Hill, JJ., 
took the (jpposite view, though in that case 
tlie basis of the decision in favour of the 

(14) 25 0. B. r>. 262; 59 L. J. Q. B. 409; 6;^ h. T. 

200; 3S W. B. 7 Morrell, 207. 

(16) 24 C. 24-1. 


insolvent appears to have been that the 
Official Assignee had knowledge of his 
possession and that, therefore, the possession 
wasadver.se. For these rea.sons I am doubtful 
wbetlier the doctrine of agency is an answer 
to the claim liy adverse possession. 1 am 
further doubtful whether assuming a title 
by adverse posses.sion to have been acquired, 
that title would vest in the Official Assignee. 
Section 2S of the Limitation Act does not 
say in express terms that the title is ac¬ 
quired. It says that “ at the determination 
of the period hereby limited to any pcr.son 
for instituting a suit for possession of nuy 
property, his right to such property shall bo 
extinguisbed.” It is true that decisions have 
ronstrued this as meaning that the title 
becomes vested in tlie adverse owner. Cut 
it .seems to me to he rather straining the 
language of the section to .^ay that, although 
the Official Assignee's title has been ex¬ 
tinguished, be at once aenuices a new title. 
I prefer to rest my deci.sion on the view 
that the Limitation Act has no application. 
The Limitation Act provides for periods 

with reference to suits, appeals and applica¬ 
tions, the last being applications in matters 
arising out of suits. It is contended that 
the Official Assignee could have brought a 
suit again.st the insolvent. In my opinion 
the High Court would have no jurisdiction 
to entertain any such .«uit. Under the 
Insolvency Act tlie insolvent becomes subject 
to tlie peculiar jurisdiction of the Insolvency 
Court. Orders are made against him on the 
application of the Official Assignee. He can 
be directed to band over property and he 
can even be tried and sentenced by the 
Commissioner. Where the intervention o 
the procedure of the High Court is pro\a e*- 
for, it is only, as pointed above, for t le 

purpose of affecting liim after he has passet 
out of the jurisdiction of the Insolvency 
Court, and even then it has to be noted t la 
by section S6 no proceeding by suit in the 
High Courtis contemplated, but only that 
he .shall co)iscnt to judgment being entered 
up against him in the High Court. It seems 
to me impo.ssible that there could be a con¬ 
current jurisdiction with respect to tne 

insolvent. Obviously if the Official Assignee 
could bring a suit against the I” 

the High Court, the latter could 
a suit against the former. I have 
a reference to any case where either o 
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liftvo been done and the learned Advocate 
has been unable to refer me to any. It 
seems to be impossible that tlio Legislature 
could have contemplated that a man should 
in respect of his property be subject to two 
concurrent jurisdictions and that while the 
Commissioner in Insolvency was making an 
order against the insolvent with respect to 
any property, the High Court might be 
deciding that he was entitled to the pro¬ 
perty. Such a position would, of course, lend 
to conflict and an insolvent miglit. if that 
were possible, find himself being tried for 
contempt by the Insolvency Court for claim¬ 
ing the benetit of a decree of the High 
Court. I have no doubt that there has never 
been either in the Supreme Court or in tlie 
High Court any original civil jurisdiction 
as between the Official Assignee and an 
insolvent. The Official Assignee is an officer 
of the Court in a position analogous to 
that of a Receiver. A Receiver would not 
be required to proceed by suit in ejectment 
against a party who persists in remaining 
in possession of a portion of tlie property, 
but would apply to the Court for orders 
for his eviction vide Kerr on Receiveis (Gth 
edition), page 22G, and hi rc Sacher, 
Ex parte Sacker (16), the judgment of 
Fry, L. J., on page 185. In like 
manner under the Insolvency Act the 
Official Assignee could apply for orders ni 
respect of a recalcitrant insolvent, and 1 have 
no doubt that the Court could deal w’ith 
him, if necessary, in contempt. It is true 
that there is no provision in the Insolvency 
Act of 1848 corresponding to the specific 
words in the Presidency Towns Insolvency 
Act, 111 of 1909, section 33 ( 0, under which 
such an insolvent is held to be guilty of 
contempt of Court and can be punished ac¬ 
cordingly, and that though the old Act 
specifically provides for orders to deliver up 
propex’ty being issued against third parties, 
it nowhere speaks of such orders as against 
the insolvent. But the absence of tlie 
specific provision with regard to a person, 
who is under the personal control of the 
Court, no more prevenfs the application of 
the process for contempt against him than 
does the corresponding absence of any such 
provision in the case of Keceiver.s or with 
respect to other disobedience of a party 

(16) 22 Q. B. D. 179; 68 L, J. Q. B. 4; 60 L. T. 344; 
37 W. R. 204. 


to suit to the ordews of the Court, whore 
the Court has been Iield to have an inherent 
power to commit, i am not certain tl.at 
this procedure by contempt is not of itself 
an answer to the tlieory of adverse 
po.«s:e.ssion, for it would he strange fj.at 
an in.solvent could acquire a title to jno- 
perty by refiaining from doing Jiis duty 
to assist the Official Assignee in realising 
liis assets for llie creditors. [ am aware 

Ahdid Kareeni Sahih y 
The (HVirial Aysiyiwe of Ma(fras (2) it wa.s 
held that there is no provision in the 
Insolvency Act of 184S imposing .,po„ an 
insolvent the duty of disclosing to the 
Official Assignee that lie lias become 
posses.sed of property since tiie making of 
an order of personal discliarge, and that 
consequently non-disclosure by an insolvent 
that he has become so posse.s.sed of a 
bouse cannot be regarded n.s a fraud either 
on the creditors or on tlie Official As- 
signec, .so as to render spction IS of the 
Limitation Act applicable. But speaking 
with the very greatest deference to the 
learned Judges, 1 am not satisfied lliat 
that view is correct. It is the duty of 

the insolvent to a.ssist the Official Assignee. 

Tiiey are not at aim’s lengtli and it is 
difficult to draw a line between non-dis¬ 
closure and concealment, i am more 
inclined to take the view that section 33 
M) dees not alter the law. and if so, 
whether it he fraud within section 18 of 
the Limitation Act or whether the princi¬ 
ple is that an insolvent will not be allowed 
to defy the jurisdiction of the Insolvency 
Court over his property, 1 am inclined to 
tliink tliat lie could not rely on adverse 
rcsse.«^sion against the Official Assignee. It 
is not, however, nece.ssary to decide tliis 
point and I rest my decision on the langu¬ 
age of the Insolvency Act. Dismissed with 
costs. (One Counsel). 

Appeals dismissed. 
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ALLAHABAD HIGH COURT. 
Civil. Revision Petition No. G of lOlo. 

March 20, 1915. 

Present:—'Sir. Justice Ciiamiei. 
MOTI LAL— Defendant—Afflicant 


GANGADHAR and others—Pi.aini’ifF' 

—Rf.sfondents. 

('Ivll Prc/ceihii'c Code (.tc/ I 190Sy. >•. ll-)— 

Judiimeid delivered—h'ontuti decree wd i.repnred-('aj-e 
Appeal nlloo-ed—lU ri.^iony vhethe, nunnlain- 

**^*Whero » Subordiimte JiulsfO lias doliveiTil jiulfr- 
ment in u enso and all that remains is tlic 
preparation of a formal decree, the oaso must ho 
deemed to have been decided and if an appeal lies 
ueainst such decree, the Hifrh Court wcmld not 
interfeiv in re^^sion under section Hoot the t ivd 
Procedure Code. 


Civil revision against an order of the 

Subordinate Judge of Mirzapur. 

ilr. L.M.Banerji (with him Mr. P. f,. 
for the Appellant. 

Dr. S. N. for the Respondents. 

JUDGMENT.— This is an application by 
^.he defendant in a suit brought against 
oim by the respondents for dissolution of 
partnership and for accounts. Tlie appli¬ 
cation is for revision of an order dismissing 
the applicant's objections to a Receiver’s 
report, because the applicant failed to 
deposit in Court Rs. 220 as directed by 
the Subordinate Judge. It appears that 
the applicant’s objections were tiled On 
December the 2nd, 1914, and that he had 
at the same time applied for the issue of 
summonses to witnesses to support liis 
objections. The order passed on that was 
“ tile with the record. ” Seven days later 
the case was taken up by the Subordinate 
Judge, who proceeded to examine tlie objec¬ 
tions. * He evidently came to the con¬ 
clusion that many of the objections had 
been put forward in order to gain time 
and to prolong the proceedings, and he 
ordered that the objector should deposit 
Rs. 10 for each objection, or Rs. 220 in 
all to be awarded to the plaintiffs and the 
Receiver on account of costs if they appeared 
to be entitled to costs. The applicant 
having failed to deposit the money, his 
objections were dismissed. The plaintiffs 
thereupon withdrew their objections ; the 
Subordinate Judge accepted the report of 
the Receiver and directed that a decree 
should be prepared for the sums specihed 
in that report with costs and interest. By 


means of applications to this Court tbe 
applicant endeavoured to delay the pre¬ 
paration of a formal decree ; but this 
attempt was defeated by the other side, 
wdio managed not only to procure the 
preparation, of the decree but also arrested 
tbe applicant in execution thereof even 
before the formal decree had lieen prepared. 
Tlie proceedings in this case since Decem¬ 
ber tlie 9th 1914 have been certainly of 
an extraordinary diameter, particularly the 
proceeding in whicli the applicant was, so 
to speak, made to bet Rs. 10 on each of 
his objections. If I could see my way to 
interfering with tbe orders that liave been 
passed, T should certainly do so, though I 
cannot .say what would he tlie proper order 
to pass if the merits of the objections 
were enquired into. I nder .section 115, 
Civil Fi’ocedure Code, this Court, may call 
for the record of any case which lias been 
decided by a Subordinate Court and in 
which no appeal lies. There has been some 
difference of opinion a.s to what amounts 
to a case within the meaning of this 
section. But there can be no doubt that 
a case had been decided before this appli¬ 
cation for revision wa.s presented and that 
an appeal lay to this Court. The Subor¬ 
dinate Judge had delivered judgment in Ihe 
case, and all that remained was the pre¬ 
paration of a formal decree. It is quite 
impossible for me, consistently with the 
decisions of this Court, to lioM that this 
application is maintainable. The applicants 
remedy is evidently by way of appeal against 
tlie decree, and the fact so much pressed 
on me by tbe applicant tliat an appeal will 
be a most expensive proceeding is no reason 
whatever for allowing this application. 

I accordingly dismiss it with costs. 

Apptienfion (Jismtssed. 
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CALCUTTA HIGH COURT. 

Civil Roles Xisi Nos. 360 and 1090 ok 1911. 

January 26, 1915. 

Present: —Mr. Justice Holmwood.and 
Mr. Justice Walmsley. 

In No. 360 of 1911. 

SATYKNDRA MOHAN GHOSK and 
OTHERS—Petitioners 
versus 

RAJ MOHAN GUHA and others— 
Opi’osiTfc Parties 
In No. 1090 of 1914. 

Srimati UDAYTARA CHOWDHURANI 

AND OTHERS—PETITIONERS 

RAJ MOHAN GUHA and others— 
Opposite Parties, 

Bi-iiijdl Tenancy Act {VIII 0 / 1885), .n\ 100, Rules 
mode under—Common vtanayecy powers and duties ttf— 
Hiyh Court, jurisdiction of—Common mnnaijer, position 

The Hiifli Court having; made rules muler section 
JOO of the Ben<;al Tenancy Act, detininj' the jiowers 
and duties of managers, it has power tinder section 
15 of the Charter to superintenil and revise the 
orders of a District Judge, [p. 177, col. 2.] 

The position of a common manager under the 
Bengal Tenancy Act is analogous to tltat of a Receiver 
aiipointed by the Court under the provisions of 
Order XL of the Code of Civil Procedure, stive and 
except that he is not liable to be sued. [p. 177, col. 2.] 


Naha Kishore Mnndnl v. Atnl Chandra Chafferjee, 
10 Ind. Cas. 193; 17 C. W. N. 810; 40 C. 150, followed. 

In tlie matter of Common Manager's Case 
No. 1 of 1SS6 of the Court of the District 
Judge of Dacca. 

Mr. Casperz (Counsel), Dr. Sarat Chandra 
Basack and Babu Bepin Chandra Bose, for the 
Petitioner.s. 

Dr. Uash Bekary Ghose and Babus Joges 
Chandra Boy, Dwarkanath Chakravarti, 
Trailnkhya Nalh Ghosr, t^pendra Lul Boy 
and Jatindra Mohan Ghose, for the Opposite 
Parties. 

Babu Biraj Mohan Maznmdar, for the 
Deputy Registrar. 


JUDGMENT. 

Holmwoop, J.—Two Rules were obtained in 
tills matter of a common manager for an 

estate in Dacca. The tir.st, wliich is Hide 
No. 360, wa.s a Rule calling upon the opposite 
party to show cause why the order of the 
District Judge refusing to remove the 
common manager should not be set aside on 



tile grounds stated in tlie petition, and wliy 
such other order should no^ ho pa.ssed as to 
this Court may seem (it. The second Rule, 
No. 1090, was in respect of a specific order 
made by the District Judge permitting the 
common manager to raise Rs. 7,000 for 
litigation and other necessary purposes by 
giving kanni grants to raiyafs. 

M ith regard to the first matter, we do not 
in any way wisli to enter into the <iuestion 
whether the common manager is good or bad 
or whether he ougiit or ought not to be re¬ 
moved. What we do find is that tlie District 
Judge has not made the inquiry wliich, in our 
opinion, lie should have made upon tlie allega¬ 
tions before him and wliicli under jurisdiction 
conferred on him by section 93 of tlie Bengal 
lenancy Act lie was bound to make. Asa 
matter of fact a question lias been raised as 
to the jurisdiction of this Court to interfere. 
But it is obvious that this Court having 
made rules under section ICO of the Bengal 
Tenancy Act, detiiiing the powers and duties 
of managers, it must liave power under 
section 15 of the Charter to .superintend and 
revise the ‘orders of the District Judge 
under Chapter JX. It has been laid down 
in tlie case of Xaba Kishore Mandal v. Atid 
Chandra Chatterjee (1), that the position of a 
common manager under the Bengal Tenancy 
Act is analogous to that of a Receiver appoint¬ 
ed liy the Court under the provisions of 
Order XL of the Code of Civil Procedure, 
save and except that he is not liable to be 
sued. The learned Judge tells u.s that the 
parties were represented by legal practi¬ 
tioners in his Court and that he only took 
notice of sucli points as they chose to press 
before him. That does not appear to be the 
intention of the Act. If, as was argued by 
the other side, this is not, strictly .speaking, a 
judicial proceeding, then tlio.se learned gentle¬ 
men had no authority to press or to waive 
any point. As a matter of fact it is, in our 
opinion, a power which the Judge is bound 
to exercise judicially and the position of the 
learned legal practitioners who appeared be¬ 
fore liim is that of aniinis curiie. It does 
not in any way derogate from the re.spoiisi- 
bility of tlie Judge himself to decide on the 
allegations which are made, either by taking 
(♦vidence liimself where questions of fact are 

(1) IG Iml. Cus. 193; 17 C. W. N. 8-16; 40 C. 150. 
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involved or by appointing a Commissioner to 
go into any nocessary accounts or other 
matters which require local investigation. 

It is impossible for the Judge to say that the 
manager has discharged his duty properly, in 
the face of positive allegations of mistea- 
•sance. without making any inquiry and with¬ 
out taking any evidence. 

We are. therefore, of opinion that this Rule 
No. 360 should be made absolute and the case 
should l)e sent hack to the learned District 
Judge, and that he should male an iiiquir.v, 
either by himself or by a Commissioner, itito 
the allegations which go contrary to the rules 
framed under the Rengal Tenancy Act, and 
also into any allegations wldcli goto show 
tliat the common manager ought to be re¬ 
moved hy reason of his liaving infringed any 
of the provisions of sef'tion 98. We think, in 
the circumstances of the case, ;is tiiese attacks 
upon the manager have been made by various 
co-sharers at distant periods during tlie time 
of l)is management, that in tlie Krst instance 
the expenses of the commission should be de¬ 
posited by the parties who now seek it; but 
the ultimate costs will, of course, abide tlm 
result of the inquiry which is to be made. 
We assess one hearing fee of four gold mohiirs 
to be borne by the several parties wlio are 
appearing to show cause. 

With regard to the other Rule, No. 1090, 
we do not think that any question of juris¬ 
diction under tlie provisions of the Code or 
the Charter arises. Tlie learned Judge has 
to decide for himself whether the specific 
sum asked for hy the common manager 
should bo raised or not, and if in the exercise 
of his discretion he finds, as in this case,, 
that it is necessary, there does not seem to 
be any reason or indeed authority for inter¬ 
ference by this Court. 

The Rule No. 1090, as regards the raising 
of Rs. 7,000, therefore, will bo discharged 
with costs, two gold TiVjhm's, to the coumioii 
manager. 

Waljisley, J.— I agree in the orders. 

Rule No. 360 ruade absolute-, 
Rule No. 1090 discharged. 


MADRAS HIGH COURT. 

FULL BENCH. 

Rekerhed Case No. 10 op 191T. 

Alarch 18, 1915. 

Present'. —Sir Jolin Wallis, Kt., Chief 
Justice, Mr. Justice Ayling and 
i^Ir. Justice Sadasiva Aiyar. 

GUDA WILLIAM— Plaintiff 

versus 

GUDA KARUNAMMA— Defendant. 

Divonu'Act (IV of 1800), 10, 17, 69—Hirojcr 

ilccice hy Di.-iti irf JuAye—Rtfcrence to Iliyli Courf~~ 
Practice — Pnrfic.< nlneuf, effect of—Decree nisi, defini- 
tioH of — Prv»riti(to, icho is—Evidence Act (I of \S12J, 
s. 112— l.rgilinxiicy. 

r«T C. J. and Ayliny, J., {Sadasiva Aiyar, 

J., dissenting.)—The jurisdiction of tho High 
Court to confirm the docroe in a divorce suit 
arises iinincdintuly upon a reference. To compIpt<5 
tliat jurisdiction it Is not necessary that there should 
he a personal appearance of the petitioner before the 
High Court, [p. 179, col. I.] 

Per5’udosii‘o Aiyuv, J.- Tlic order passed in a 
tlivoree case by a District Court is not a decree 
nisi. It is only a divorce decree passed by a High Court 
on its original side whicli is called a decree nisi. 
Under the Divorce Act the person who wants the 
confirmation of a deerco i>ronouncecl by a Disiriet 
.lin1g<‘ ouglit to make an ap})ljeatiou to the High 
Court for conlirmation and without such application 
tho High Court should not conlinn the decree })as8ed 
by tho District .ludge. [p. 179, col. 2.] 

William Arthur Fois'iaw v. Eunice Oo'oldine 
Forshatr, '3 Ind. Cas. 969; 6 A. L. J. 793; 6 M. L. T. 96; 
31 A. 511, followed. 

The more fact that a woman talks promiseuou.sly 
with all, does not show her to Ijc a prostitute, though 
she may be a coquette or a flirt. D). 180, col. 1.] 

Poe v.Roe, 3 11. L. Jl. Ai)p. 9, followed. 

The presumption of a child's legitimacy enu bo 
snid to bo robuttod, if it is shown by strong, ilistiuct, 
satisfaetbrj- and conclusive evidence that the husband 
before conccj)tiou had not access to his wife. [p. IW), 
col. 2.] 

Alchley V. Sprhjg, (1864) 33 L. J. Ch. 345; 3 N. Ik 
360; 10 Jnr. (n. a.) 144; 10 L. T. 16; 12 W. K. 364; 
143 11. R. 357; Barcmy of Saya and Selc, (1S4S) 1 H. L. 
C. 507; 9 E. K. 357, follon'cd. 

Ca?e stated under section 17, Act IV 
of 1869, hy the District Judge of Goda¬ 
vari at Rnjahmundi'y, submitting for con¬ 
firmation of the High Court the d cree nisi 
passed in Original Suit No. 15 of 191L 

JUDGMENT. 

Wallis, C. J.—It hn.s always been tke 
practice of this Court, since the passing 
of the Indian Divorce Act of 1869, to 
post and dispose of decrees sent up from 
the District Court for confirmation after 


179 


Vol, XXIX] INDIAN CASES. 


GCDA WILLIAM 1'. Ul'DA KAra'NAMMA. 

notice to the parties witliout requiring tlio 
petitioner to appear and move for conlirma- 
tion. I see no sutHcient reason to depart 
from this practice, which appears to mo 
to give elTect to the intention of tho 
Legislature. It was in tlie interest of poor 
suiters tliat jurisdiction in divorce was 
conferred upon District Judges instead of 
on a Central Divorce Court as in England, 
and it would he a restriction of the boon 
to require a petitioner who has obtained 
a decree in a District Court, to take 
procecding.s for continuation in the High 
Court. The mere appearance of the 

petitioner would be no protection against 
collusion which is guarded against by tlio 
other provisions of section 17, and as re¬ 
gards the possibility of tlie parties liaving 
died or come together again subsequent 
to the decree of the District Court tlie 
serving of notice seems a sutlicient 

safeguard. 

As to the facts the petitioner has no 
doubt failed to prove the specific act of 
adultery shortly after the marriage on 
which he relied, besides which condona¬ 
tion has been proved. But with regard 
to the allegation that the petitioner was 
not the fatlier of the infant born to the 
respondent in September 1918, the District 
Judge, who saw the witnesses, lias accepted 
the evidence of witnesses who, if believed, 
in my opinion sufficiently prove non-access 
on the part of tlie petitioner and miscon¬ 
duct on the part of the respondent. The 
case really turns on whether the husband 
had access to his wife about tlie time 
the child was conceived. The parties had 
been separated some months before, when 
at the instance of the missionaries an 
effort was made to reconcile tliem. Plaint¬ 
iff’s Snd w’itness speaks to going with 
the petitioner to her mother’s house and 
finding her absent and to staying the 
night and their going over to Achutapuram, 
where she was keeping a night school for 
adult men as well as boys. There does 
not seem to have been any opportunity 
of access on that occasion, and the evidence, 
in my opinion, negatives anything of the 
kind. The fact of her having previously 
to this contracted a venerial disease which 
she did not accuse her husband of having 
given her and of her keeping the night 


school .shows the sort of woman .she was. I 
think tlie adultery is sufficiently proved and 
would coiilirm the ilocroo, 

Aylino, J.—I agree. 

bADASivA Aiyak, J. —riiiscase is tlescrihed 
as a “case referred under section 17 of Act 
IV of 18()lf for confirmation of the f/covr 
nm passed iiy the District Coui-t of (lodavari 
in Original .Suit No. 15 of iDl-i” on tlie file of 
that Court. I iiave to make two remarks 
in connection with this. In the Just place, 
sectimi 11 of the Act 1\" of 18(19, does not 
call the decree pronounced Iiy tlio District 
Court a decree nisi, it is only a divorce 
decree pas.«ed by the Higli Court on its 
original side wliich is called a decree nisi in 
section 10 of tlie Act. Jn the sevand place, 
there is no provision foi* tlie District Cinirt 
referring the decree to this Court. Section 
17 merely says ‘that every decree for di<.soIu- 
tion made by the District Judge sliall he 
subject to confirmation by the High Court.” 

I am not aware of any rules passed by the 
High Court umler section 02 of tlie Indian 
Divorce Act enabling tlie District Court to 
make any such reference. I iiiiglit f urther 
add that in*this ca.se I find that a head clerk 
of the District Court, as tlie ofiieer in charge 
in the absence of tlie District Judge from the 
station, has made tin's reference on the 1.8th 
May 191-1. Even holding that a reference 
by the District Court is contemplated by the 
Act and we are bound to act on sucli 
reference, 1 think we niU'.t decline to act on 
a reference made by tho Iiead clerk of the 
District Court who is left in charge of the 
administrative duties and of the estal>lis)i- 
ment during tlie absence of tho District 
Judge. 

I further think tliut even if a reference 
is admissible and is properly made, the per.son 
who wants the confirmation of the decree 
pronounced by the Di.strict Judge ought to 
make an application to this Court for .sucli 
contirniation and without such an application, 
i am inclined to hold with the Full Bench 
of the Allahabad High Court [see William 
Arthur Forshaiv v. Funice Uerahline Forshaio 
(1)] that wc should not cf>iitirm the decree 
passed by the District Judge. 

( 1 ) aiud. Cas. CG9; 31 A. 5J1; 6 A. L. J. 793)6 M. 
L. T. 90. 
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1 niiglit be permitted to <[uote the following 
from that judgment: 

"Wq are wholly unable to .say whetljor or 
not tlie parties have come to terms and 
arranged their differences. It may be that 
since the ihcyec nisi was passed the petitioner 
and respondent have co-liabited and so the 
adultery has been condoned.*’ I might 
further add that it may be that one (d the 
parties has even died after the pronounce¬ 
ment of the decree by the District Court 
which is now nearly a year old. "While I 
am not prepared to say tliat we have no 
jurisdiction to consider this case because 
there has been no proper i-eference* and 
there has been no application by the party, 
I tliink that the practice might be introduced 
of requiring an applic'ation from the interes¬ 
ted pui-ty. ^lost of the Indian Christians 
are, no doubt, very poor and hence, jurisdic¬ 
tion in divorce matters was given to the 
District Court, so that tlie e.xpenses and 
troulde of going to the High Court of 
^ladras and securing attendance of witnesses 
there niight be avoided. But, in such a 
momentous matter as continuation of a 
divorce, often involving the il^gitimacy of 
children, a petitioner niight be expected 
to manifest at least the interest required to 
apply to the High Court therefor, and if it 
is too great trouble to go to Madras to put 
in the application, the rules might provide 
for his sending it through the District 
Court. 

So much for the preliminary dilliculties 
in this case. On the merits also 1 am 
inclined to hold that it is not proved that 
the respondent has been guilty of adultery. 
The petitioner (husband) is not at all a 
straightforward witness, and his story that 
he caught his wife in adultery with a man 
(now deceased) in broad daylight in a 
school hous3 a few days after his marriage 
is nut worth a moment’s belief. The 
respondent is no doubt proved to be a bold, 
immodest woman. Her talking freely to 
other males and opening and conducting 
for sometime a school for adult males do 
show her to be a coquette and ilirt, but I 
am not prepared to hold that she has lived 
“the life of a public prostitute” as stated in 
paragrapli 9 of the petition. In fact there 
is no evidence at all of her having led a life 
of promi.scuuus intercourse with all who 


.sought her. [See Roc v. Roe (2) as to who 
is a public prostitutej. That the petitioner 
went to her residence in January 1913 is 
admitted by the petitioner. He 'says be 
bad no intei’course with her on that occasion. 
Slie says, on tlie other band, that he bad and 
slie attributes to him the paternity of the 
child born to her in. Septeml)er 1913, 
between eiglit and nine months after this visit. 
He, no doubt, went tt) her with mediators in 
order to persuade her to live with him. 1, 
however, do not think it so very improbable 
tliat she <lid allow him to have intercourse 
with her at that time, though she refused 
to return to his place to live with him 
continuously. I am not prepared to brand 
the child l)orn to her in September 1913 as 
a clnld born of the adultery of its mother 
witli some unknown paramour, having regard 
to the stringent provisions of .section 112 of 
the Kvidence Act. That the mediator 
witness says that to his knowledge there 
was no access between the petitioner and 
the respondent when he went to her in 
January 1913, is of very little value. In 
Afrhley V. Sprigg (3), it was said that the 
presumption of a chihl's legitimacy can be 
rebutted ”if it is showrt by strong, distinct, 
satisfactory and conclusive evidence that 
the husband, whether before or after 
marriage, had not access to his wife.” In 
the Barony oj Saye and Sele (4), it was 
held that circumstantial evidence sliow- 
ing that the husband and wife were 
living separately from each other at 
such a distance that they could not have 
had intercourse during the three or four 
montlis during which alone the child could 
have been begotten was sutticientevidence. I do 
not think that in this case any facts proving 
non-access beyond reasonable doubt are 
proved, and I am not prepared on 
the mere denial of the petitioner to hold 
that lie had no access to his wife in January 
1913. I might add that there is clear 
evidence in this case that the petitioner, who 
was anxious to get at his wife even in March 
1913, has .since begun to love another 
native Christian woman arid is, therefore, 
anxious to get rid of the respondent and 

(2) 3 li. L. K. 9. 

(3) (1804) 33 h J. Ch. 34-5; 3 N. K. 3G0; 10 Ja»‘. 
(N. s.) 144; 10 L. T. 16; 12 W. K. :UU: 113 K, K. 35o 

(4) (IS-IS) 1 U. L. C. OOTj 9 h. K. 8o7. 
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that he is not a person of inucli delicacy of 
feeling. 1 ^YOuld, therefore, on the merits also 
refuse to contirm the decree. 

Hy the Corin'.—Kollowing the opinion of 
the majority the decree is confirmed. 

Vt’cree coufirmed. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 100 

OF 1913. 

Kehniary 12, 1915. 

Present: —Mr. Justice Sliarfuddin and 
Mr. Justice Coxe. 

GAJADHAR PKRSHAD SAlir— 1*i-aintiff 

—Appellant 
t'ersns 

lUNDUBASHINI PERSHAD— Defendant 

—Respondent. 

Civil Pvocethive Cmlv {Act 1’ of IflOS), (). .VA7, r. 
15— HxeciilioH of decree—Personal decree ayainst llinda 
iro»i«M 'ivith limited estate—Debt incurred for leynl 
■necessities—Suit hosed upon alleyations of necessitij — 
iJecree-liolder entitled to prove Jiecessitij in execution— 
Payment of liovevnment demands, u hefhev leyal neces. 
filty —(>,n. of several decree-holders can apply for execu¬ 
tion of the ivhole decree. 

Whore tlio sviit is founded ujion n j)uri>ly personal 
debt or contract of a Hindu woman with a limittMl in¬ 
terest in the estate, the estate is not hound to satisfy 
that debt, lii order to hind tlio estate the suit 
should be so framed as to show that it is not merely 
a personal demand on the female in i)ossession, hut 
that it is intended to hind the entire estate and the 
interests of all those who come after her. [p. 182, 
col. 2.] 

In execution of a personal decree against a Hindu 
woman with a limited interest in the estate 
obtained upon a jilaint expressly alleging the debt to 
have been incurred for legal neeessitit's, the decree- 
holder, in order to make the estate liable, is entith'd 
to adduce e\idenee to prove the necessities for which 
the debt was eoutraet(“d. [p. 183, col. 1.] 

Government rev<*nue and other Government 
demands are claims of Govermnent on tlie land and 
their payment must be made by the estate and if these 
pavmeu'ts cannot be made out of the income and 
money has to be borrowed to joake them, the estate 
is liable to sati.sfy these debt.s, [p. 183, col. 1.] 

Anyone of the several joint docree-hr»hlers may, 
unless the decree' imposes a condition to the continry, 
aj>ply for (•xecutiem of the whole decree, [p. 183, 
col. 1.] 

Appeal again.st the order of tlie Subordinate 
Judge of Mozuffarpore, dated the 1 Ith 
December 1914. 

Babus Umakaii MuJierjee, Lakshmi ^arain 
Sivgh and Baldeo Narain Singh, for tlie Ap¬ 
pellant. 


Balms l/o/o’Ddm Nath A’o//, Bulwanf SaJiny 
and liagliiiualh Singh, for the Hc.spondent. 

.lUDOMKNT, 

SiiARFiDDiN, J.—Tin's i.s an uppeul 
against the oi-der of tlio vSnbordiiiato Judge 
of Mozutfai pore, dated the l ltli December 
1912. The decree-holders are the appellants. 

In order to appreciate the arguments 
addressed to the Court. 1 tl ink, it is neces¬ 
sary to refer to tlie .salient facts wliieli re¬ 
sulted in the order appealed against. 

One Sant Protap liad two daugliters, one 
of them was named ^lanjhuri. She died 
after the decree. The other daughter liad 
two sons, named Baranaslii and Bindubasliini. 
'I'liis dauglitor died leaving the two sons 
named above. Baranaslii, one of her .sons, 
is also dead. After Sant Protap’s death, 
his surviving daughter was the holder of 
his e.state with the limited interest of a 
daughter. His reversioner was Bindubasliini. 
Alaiijliuri, as observed before, died after the 
present appellants had obtained a decree 
against her and the only surviving rever¬ 
sioner, namely, Bindubasliini succeeded to 
the estate of Sant Prolap. 

It appears that Manjhuri, during tlie period 
.she held the estate of her father, entered 
into business dealings witli the appellants, 
who advanced to lier, from time to time, 
various sums of money for neces.sary pur- 
po.ses, at lea.at it is so alleged in the 
plaint. On the 13th October 1893, a docu¬ 
ment. purporting to be a mortgage-deed, 
was executed by ^lanjhuri in favour of the 
appellants in lieu of the previous debts and 
also for the purpose of meeting with tlie 
legal demands against tlie e.state of lier 
fatlier, as for example, (rovermnent revenue 
and other Government deiuand.s. The 
appellants sued heron that bond and obtained 
a mortgage-deci*ee on the l.st ^lay 1901. 
Manjhuri, tlie judgment-debtor, appealed to 
this Court. This Court held that the bond 
could not be treated as a mortgage-bond 
as no witne.ss was e.xamined to .say tliat 
Manjbnri had executed that bond in his 
presence. Tin's Court, on the above ground, 
gave a personal money decree against 
Manjliuri on tlie l-lth June 1904. 

It appears that .some of the plaintiffs 
of the original suit transferred their share 
of the decree to Mr. Christian, who did not 
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join in tlie application for execution of the 
decree. 

In Execution Cose No. 212 of l‘>12 
Gajadhar Pro.<?ad and Mahadeo Prosad, two 
of tlie the three decrec-liolders, applied for 
execution of the<lecree against Hindul)asliini, 
the legal representative of the judgment- 
debtor. ^[unjhnri. wlio died in 1009, and 
Rougiit to sell the properties which originally 
belonged to Sant Protap and then held 
by Tlindnbashini as the reversioner of Sant 
Protap. Bindubashini objected to the execu¬ 
tion on tl.o ground that the decree having 
been a personal decree against Manjhuri, 
the estate of her father was not liable for 
the satisfaction of the debt incurred by 
^lanjhui i. 

The Subordinate Judge held tliat Manjhuri 
not liaving been sued in her representative 
character and the decree being a personal 
decree against her, the decree-holders had 
no right to execute that decree against tlie 
reversioner or agiinst tlie estate left by Sant 
Protap. He further held that the meaning 
of section 50, Civil Procedure Code, was tliat 
all tlie decree-holders should join in the 
application for execution and that as 
Mr. Christian had not so joined, the applica¬ 
tion was not maintainable. This order was 
passed on the IJth December 1912, and it is 
this order which has been appealed against 
by the appellants. It appears from the order 
of tlie Subordinate Judge that the appellants 
applied to him to adduce evidence to prove 
that the debts incurred by Manjhuri were 
for legal necessities. The Subordinate Judge 
did not allow this, on the ground that this 
would be making a new case in the execution 
department wliich was not the case in the 
plaint and tliat tliere was no issue framed 
with regard to legal necessities. 

We are a.sked in this appeal to consider 
whether any new ca.se was attempted to be 
.set up by the appellant and to hold that the 
estate of Sant Protap was bound to .satisfy 
the debts, as they were incurred for legal 
necessities. In order to discuss whether the 
appellant desireil to set up a new case not 
made out in the plaint we have to advert to 
the plaint itself. In paragraph 2 of the 
plaint there is an allegation in most di.stinct 
t«^rins that the debts were incurred by 
.Manjhuri to pay off tlie debts due to other 
creditors, which Manjhuri contracted for 
paying tlie Government revenue and other 


Government demands and for meeting 
other necessary and legal expenses. It is, 
therefore, clear that the que.stion was 
raised in the plaint, hut a plaintiff cannot 
liave questions decided unle.ss the allega¬ 
tions are disputed. Manjhuri had no motive 
to dispute the allegation. If she had to 
pay, it made no difference to her whether 
the estate would liave to pay after her death 
or not. Eor this very reason it seems 
that no issue was framed, but the question 
of legal necessity was no doubt raised in 
the plaint. 

The decree against Manjhuri was a money 
decree and a personal decree and hence 
the question resolve.s itself into this: either 
^Manjhuri borrowed for legal necessities 
or she did not. If she did, the loan 
bound the estate and the respondent 
Binduhashini is her legal representative. 
If not, the loan was a private loan and 
the respondent is not lier legal reprc.sen- 
tative. 

Tlie question whether the respondent 
is her legal repre.-vcntative or not, comes 
witliin tlie provisions of section 47, Civil 
Procedure Code. 

This question again turns on the further 
question whether the loan was for legal 
necessities. Tliis question has never been 
decided. 

It is settled law tliat where the suit 
is founded upon a purely personal debt 
or contract of a Hindu woman with a 
limited interest in tlie estate, the estate 
is not bound to satisfy that debt. In 
order to bind the estate the suit should 
be so framed a.s to show tliat it is not 
merely a personal demand on the female 
in po.ssession, but that it is intended to 
hind the entire estate and the interests of 
all those wlio came after lier. We have 
already observed that tlie suit in the pre¬ 
sent case was so framed, and the basi.s 
of that .suit against her was tliat the 
estate which she hold was bound and that 
she was compellable to pay not out 
of her own assests, but out of the 
estate. This is clear from paragraph 2 of the 
plaint. A Hindu woman who succeeds as 
heir, whether to a male or to a female, 
has not complete dominion over the property 
inherited by her, so as to enable her to 
alienate it otherwise tlian incase of necessiry. 
This is no doubt the law, but there can be 
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no doubt tlmt the Govornmont ivvenuo and 
other Government demands arc claims oC 
Government on tlie land and the payment 
must bo made by the estate, uml if tljese 
payments cannot be made out of the inconio 
and money has to bo borrowed to make them, 
the estate is liable to satisfy those debts. In 
the above circumstances, I am of opinion 
that the appellants are entitled to adduce 
evidence to prove tlio loi?al necessities foi 
which the debt was contracted. 

In disposing the application of the decree- 
holderthe Subordinate Judge has i-eferred 
to section 50 of the Civil Procedure Code and 
has held that all the decree-holders .should 
have joined in the application for execution, 
but this is not so as Order XXI. rule lo, 
provides that if there are more than one 
decree-holder, any one of tliem may, unless 
the decree imposes a condition to tl>e con¬ 
trary, apply for execution of the whole decree. 
It isadmitted that the execution in the present 
instance was applied for by two out of three 
decree-holders for tlie whole decree. 

In the above circumstances, 1 am of opinion, 
tliat this case should ho remanded to tlie 
lower Court, with a direction tliat both 
parties should be allowed to adduce evidence 
on tlie point wliethor the debt incurred by 
Manjhuri was or was not for legal neces.sities. 
If this is found in the atlirmative LJindubashini 
must be held to be the legal representative 
and execution must proceeil against him. 
If it is not found in the afUrmative, the appli¬ 
cation must be refused. Costs will abide 
the result. Hearing fee five gold mohttrs. 

CoxE, J.—T agree. 

Case remaudeJ. 


MADRAS HIGH COURT. 

First Civil Apceal No. 119 of 191.3. 
Marcli 11, 1915. 

Present :—Sir Joim Wallis, Kt., Chief 
Justice and Mr. -Justice lyabji. 
DEVAHASU VENKATACHAEA 
DWAHAICA NAUIIA RAO, uy 

MOlllEIt AND NEXT FRIEND NARAStRA- 
VAMMAH— Plaintiff—Api-ellan I' 

versus 

DEVAHASU VENKATARAO PANTULU 

AND OTHERS-DEFENDANTS — RESPONDENTS. 

Hindu Laio—Partition not hy m^tes and hoiuuh, 

effect of—Tenanfs-in^common—AdveiAc possession^ 


nvlinpiishmeiit-'OiisIri' —Kridrncr of »\rrlit.*ioii — 
Limihitioii .Ir? (EVo/ IPJS), tich. /, .1/7. ll*7. 

Whoro tlio im'tnb.-i’.s of u joiiil luidiviil-'d lliiidu 
i'ainily uiv (llv'iib'd in Hiatus, Imt iD* not clTtn'I it 
tlivision bv inctos and b uunl.'^, lUov aro liMiants-iu- 
common and tin* j)OSst*s.sjon of one siicli lonnnt, 
omu'os to tin* lion'dit of anotlit>r, nidoss sindi anollior 
is sbown to have rononneod Ids sbaro of tli<' i)ro))t*rty 
in possession of tlio tenants.in-common or tlicre lias 
been somctliing amnuntinj; to Ids ouster. [ p. IHd. 
col. 2,] 

Wberc ut) ouster is proved there cannot be saiil to 
be an “exclusion" from joint family |)r<)p"rty within 
the meaidng of Articl.* 1-7. Schedule I of tlie Limi¬ 
tation Act. [p. IM, col. 1. I 

li nil icli'indro Xurinjiiii v. Knrinjon Miihnder, IL JL 
21(5, disRcntc'd from. 

Samwnifhn (irum'iin/ v. D'ni.-iik'tniniij (frinnaint, 
Ind. Cas. 5)21;-’0 .M. L. .f. ‘MU-. 7 M. L. T. 171; 
(l‘)10) M. \V. N. 511; s-’ll-nn v. Chiini'uinn'il, 24 
M. HI; Dhooijcfti S'lhlKiiiyn v. Diorji'iH \‘(’iikaijiin, dn 
M. 2'-»l: 2 \r. L. T. 1S+, followed. 

U hcr«“ one of the iiicmhcrs of a co-jiarconary was 
shown to he in possession of tho hou.se site and ho 
erected upon it a .siipi'i^truclurc, the j)roiM‘r <lccrci* 
to be passi'il is to allow him to retain (ho house site 
and dir«*i‘t him to pay its ]»ric(‘ to tin* other co-sharcr 
wlto claims a shun* in tlie house site alone, fp. IHt, 
cols. I A- 2.J 

Appeal again.st tlie decree of the District 
Court (tf Krishna at Ma.suHpatam, in Original 
Suit No. - of 1912. 

^Ir. V. [lamadnss, for tho Appellant. 

Mr. P. Xiigabhushanaiii, for Re.spondonts 
No.s. 1 and 2. 

JUDGMENT. 


Wallis, C. J.— In this case the plaintilT 
appeals from a deci.sion of tlio District Judge 
in a partition suit refusing iiim a share of a 
certain site on which the family hou.so 
formerly stood. The family house was 
waslied away hy the groat cyclone in the 
sixties and another house w’as subsequently 
constructed by tiie defendants. Tho plaintilf 
does not c-laim any share in the super¬ 
structure, but claims tliat in the partition lie 
is entitled to a share of the site. 

Tlie District Judge has relied on a 
variety of circumstances showing that 
the plaintiffs had abandoned their right. 
The proper principle to start with, in our 
opinion, is that as.^uming, as found by the 
District Judge, tliat sliortly after the cyclone 
the parties became divided in status, yet 
that until there was a partition by metes 
and bounds they would be in po.ssession as 
jenants-in-common of what had been the 
oint family property, and with regard to 
he teuan ts-in-common the presumption is 
hat the possession of one is the possession 
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of fill, amlj tliereforo. tlie possession of flie 
defendants would enure for tlie benefit of 
the plaintiff at any rate, unless it were 
shown either that the plaintiff had renounced 
his share of the property' in possession of 
the tenants-in-c«tminon or possibly that 

there had been something amounting to 
ouster. 

Now, looking at the case from this point 
of view, there is oral evidence of three wit¬ 
nesses, who say they remember long ago 
that the plaintiff's grandfather said that 
he renounced his share of the family house. 
This is not the evidence upon which the 
Disfrict Judge lias acted in arriving at 
the finding he has arrived at and we do not 
think it is evidence on which it w'ould be 

safe to act, and, therefore, it comes to this,_ 

that as there is no evidence of anything 
tliat could be considered as ouster, tlie 
possession of the defendants must all along 
be considered to have been the possession of 
theii tenants-in-conimon. 

1 hen it is said that the suit is barred by 
limitation under Article 127 of the Limitation 
Act. But if the possession of the defendants 
is considered to be the possession of tlie 
plaintiff, it cannot be said that there has 
been exclusion of the plaintiff within the 
meaning of the Article. A case to the con¬ 
trary has been cited, R(nnacha7i(ira Narayan v. 
Naraymi Mahatlev (1), that the exclusion of the 
plaintiff within the meaning of the Article 
should he presumed by the defendants having 
been in possession. But as observed by 
Benson and Krislinasawmi Iyer, J,I., in 
Sommantha Gi'amany v. Dpvasikfirnoiiy Oram- 
any (2), the observations of West, J., in that 
case have not been accepted as a sound 
interpretation of Article 127 in tin's Court, 
citing Sellam v. ChinnajinnoJ (3) and IVinor- 
kiii Suhhayya v. Dhoorjetti Veiikayya ( 4 ). 
AVo are, therefore, not prepared to follow 
those observations and we hold that on the 
evidence here, there is nothing to .show that 
the plaintiff was in law excluded within the 
meaning of the Article. As, however, the 
defendants have been allowed to occupy 
this site for so long and as the relations of 
tlm parties do not appear to he very good, 

(I) n B. 2 i(i. 

(. 3 ) 24 M. 441, 

(1)B0 M. 201; 2 M. L. T. 184. 


we think it will be best to direct that in the 
final decree the whole site should he allotted 

D that, as now agreed, 

Rs. 388 should he paid by the defendants 
to the plaintiff in lieu of the plaintiffs 
sliare of the house and site. 

With regard to costs, we think that as there 
was dispute about this bouse site tlie plaintiff 
was obliged to bring his suit and as he was 
obliged to bring bis suit, lie was obliged to in¬ 
clude the whole of the joint family properties, 
and that eacli party should bear his own costs 
in the Court below. Both parties should 

pay and receive proportionate costs' of this 
appeal. 

Tyaiui, J.—I agree. 

Apppnl. partly alloweil. 


^fADRAS IlfOH COURT. 

Seconii Civil Appeal No. d9 of 1914. 

^farch 5, 1915. 

} K'seiit: —Jlr. Justice A 3 'ling and 
Mr. Justice IVabji. 

TADIBOYiNA UKDA PUNNAYYA — 
Defendant No. 1 —Appellant 

rersna 

debbakutti kattamma, 

MINOR, BY MATERNAL AUNT AND NEXT FRIEND 

^ EERA NAGAilMA and others— 
Plaintiff and Defendant No. 2— 
Respondents. 

Ilimhi Lau—Stru\Uarxam—Fropc>ty acquired by a 
vuthouf aul from fuiid^ Jrom her husband or 
in( paity Devolution—Daughter preferential heir to 

\Vhere a woman j)urelinse(l certain immoveable 
pioport^ and jiaid the iinrchase-monej’ bv mort- 
gaging the same and subse(|Uontly redeemed‘it; 

e .that the property' was acquired bv her wits 
and was her slridhaiwm property and, thei-e- 
ore, (e\oUed on her daughter in preference to her 
sons. [p. 180, ool. 2, p. 187, col. l.l 

Suhratnaiuan Chetty y. Arunnchelain Chetty, 28 U. 
1, followed. 

Dehi ifangal Prosad Sirgh v. Mahadeo Prasad Singh, 

II M. L. T. 217, 1C 
'V-. N. 824; 14 Bom. L. R. 
220; I.J c. T.. J. .344; 22 M. L. .1. 462; 34 A. 2.34; 39 I. 
A. J21, uistmg^uisljecl. 

Second appeal against the decree of the 
District Court of Guntur, in Appeal Suit 
No. 410 of 1912, preferred against that of 
the Court of the Disfrict Mnnsif of Tenali, in 
Original Suit No, ^04 of 19U. 
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Mr. P, Kamyanamurthi'y for tlie Appellant. 

V. Pamesam, for the Respoiulents. 

•lUlKJMENT. 

Aymno, J,— Tbe phuntiff in this case (1st 
respondent) sued to set aside a deed of ex- 
clmnge, dated 1st June 1011, executed by lier 
fatlier (2nd defendant) in favour of tbe 1st 
defendant (appellant) in respect of certain 
lands, the property of her (plaintlifs) de¬ 
ceased mother, Subbamma, and which she 
claims by inheritance as the lattex'’s heir. 
The District Munsif dismi.s.sed the suit on the 
ground that the property passed on the death 
of Subbamma not to the plaintiff, but to 
plaintiff jointly with her brothers who are 
no parties to the .suit, and that the suit was 
not maintainable by the plaintiff alone. The 
District Judge, differing from the Munsif, 
held that the plaintiff alone succeeded to the 
property on her mother’s death and finding 
tlie other disputed point in favour of the 
plaintiff, gave lier a decree. 

The sole question argued before us is, wlie- 
ther the plaintiff is the sole heir of her 
mother in respect of tlie plaint property and 
as such entitled to maintain the suit alone. 

Subbamma purchased the property on the 
27th September 1905 by Exhibit H for 
Rs. 200, which appears to be very much less 
than its real value. She raised the sale price 
by means of a mortgage of the very same 
property. This sounds somewhat improbable; 
but it is the finding of the District ilunsif 
which was not questioned either in tlie lower 
Appellate Court or before us and w'e must 
take the facts to be so. The plaintiff’s 
mother in effect acquired this property by her 
wits; and it mu.st, in my opinion, be regarded 
as her separate acquisition. 

The question is whether property so 
acquired descends to her daughter in prefer¬ 
ence to her sons in accordance w’ith the 
method of devolution laid down in Chapter 11, 
section 11, clausesl2 and 18, of the Mifaksharu] 
or, in other words, whether it comes under 
what ilr. jlayne called the mysterious word 
“adyam” in the text of Yajnavalkya 
therein dealt with. 

The leading case on the point in th'-'^ 
Presidency is the Full Dench decision 
Stthramaninn Chetty v. Aruimeltelnm Chetty 
(1). The property in that ca.se had been 
acquired by a widow by means of .savings 


out of monies received by her under a 
maintenance decree, and it was held to 
descend to the widow’s own heirs in the 
female line, just ns if it were a .'ilridliauavi 
in the narrowest sen.se of the term. 

The present case is, of tlie two, the 
stronger from the plaintifVs point of view. 
The learned Vakil for the appellant in fact 
admits that if the above ruling is followed 
our decision must go against him; but 
contends that its authority has been de.stroycd 
by a later decision of the Privy Council 
reported as Dt'hi Mavgal Prasad Sitigh v. 
Mahadeo Prasad Singh (2), on which he 
himself relies. 

Now the decision in Snhramauian C/ietfy v. 
Arnnachelam Chetty (1) seems to me to be 
entitled to the very greatest weight, it was 
that of a Full Bench of this Court, the main 
judgment being delivered by a very eminent 
Hindu Judge, then ofliciating as the Chief 
Justice. The question was evidently most 
elaborately argued by Vakils on hotli sides 
of quite phenomenal abilitj'and repute. The 
decision lias been followed ever since and was 
based on the Mifakshara,imiversaWy recognised 
as the leading autliority in this part of India. 

I do not think we should be justified in de¬ 
parting from the principles laid down in this 
decision, unless it is quite clear that adherence 
to it would be counter to the view taken by 
an even higher tribunal. 

A careful consideration of the judgment of 
the Privy Council in Debt Maiigid Prasad 
Singh v. Mahadeo Prasad Singh (2) does not 
seem to me to necessitate anything of the 
kind. The question for decision in that case 
w'as thus propounded by Lord Robson who 
delivered the judgment (page 288): whether 
immoveable property obtained by a Hindu 
widow on partition under the Mitakshara 
]jaw is part of lier stridhanam in the narrow 
sen.se of that word, indicating her separate 
property or peculium which passes on her 
death to her own heirs; or is merely part of 
her stridhanam in the wider .sen.se in which 
the word is .sometimes u.sed, as indicating any 
property in which she may have some right 
of proprietorship.” 

Such a question could never arise in tins 
Pre.^idency where the custom of nllowinff 

a share on partition to the wid w of 

(2) 14 Iiul. Cfis. 1000; 34 A. 2.34; » A. L. J. 2(13; 
11 M. L. T. 217; 16 C. W. N. 409; (1912) M. W. X. 324; 
14 Bom. L. U. 220: 15 C. L. J. 34-l;:22 Af. L. J. 402; 39 
I. A. 121. 


(1) 28 R!, 1. 
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a deceased co-parcenev does not obtain; 
the effect ol tliis decision was simply 
to place property thus acquired by a widow 
on the same footinff as rei,mrds devolution of 
property acquired by inheritance. That pro¬ 
perty acquired by iidieritance is an exception 
totJio pcnoral rule laid down by Visnaneswara 
is recojrnised by Subramania Iyer, otlicatinfi: 

Chief Justice in tlie Full Bench case. 

Reliance is placed by appellant’s Vakil on 
the general remarks regarding Cliapter II, 
section 11, of the Mitnh^hnra to be found on 
pages 239 and 240 of the report. The effect 
is simply tliis. Their Bordsldps say that 
Yagnavalkya's language is open to the mean¬ 
ing that a woman's property of ichntsoerer Jcuul 
descends always to her own heirs. Tliey say: 
“it is difficult to adopt tlie latter construction 
in view of tlie undoubted fact that, as Sir 
Arthur Wil.«on said in delivering the judgment 
of their Lordsliips’ Board in Shea !:<hankar Lai 

Dchi Salmi (3),‘most of the old commenta¬ 
tors recogni.se, \>it)i I’egard to the property of 
a woman, whether called ^tridhanam or by 
any other name, that there may be room for 
differences in its line of descent according 
to the mode of its acquisition.’ ” 

Now the Full Bencli decision of this Court 
does not by any means proceed on the con¬ 
struction that a woman’s property, of whatever 
kind, always d<»scends to her heirs; as already 
pointed out, one important exception (property 
acquired by inheritance) is speciffcally re¬ 
cognised. On the other hand, their Lord- 
ships of the Privy Council do not go so far as 
to say that the dictum of Vignanesvara re¬ 
garding property derived from the additional 
sources specified in clause 2 of tlm section is 
devoid of authority. Then in the course of 
their judgment they are careful to explain 
the very limited question for their determina¬ 
tion (the devolution of a woman's property 
acquired by partition) and as I understand 
them, they go no further in the passage relied 
on than to point out that the ^Mifakshara 
pas.«nge should not be regarded a.s an authori¬ 
tative and conclusive rule of law placing all 
kinds of woman’s property on the same footing 
as regards devolution. What their decision 
would have been regarding the devolution of 


(a) 25 A. 4^)8; 5 Bom. L. H. 828; 13 M. L. J. 330; 7 
C. W. N. 831; 30 I. A. 202 (.P. C.). 


property acquired in the w'ay the .suit property 
was acquired, it is impossible to say. J, there¬ 
fore. am of opinion that the Privy Council 
decision is no authority for refusing to follow 
the ruling in Snhramanian Ckethj v. ArnnacheU 
am Chettu (l). 

1 wouhl, therefore, dismiss the second appeal 
with co.sts. 

TvAiur, J.—Thequestion in this appeal i.s 
whether tlie plaintiff', who is the daughter of 
one Subbainma, is entitled to the property 
referred to in the plaint as against her bro¬ 
thers. It has been argued before us with re¬ 
ference to the qnestion.s (1) wliether the 
property must be considered to be the stri- 
(lhanam property of the said Subbamma and 
(2) wbetber the incidents annexed to this 
property, so far as devolution and sncces.sion 
are concerned, must be determined by the rules 
prevailing in regard to sh'idhanam property 
or whether some otlier rule of succession must 
be applicable to it. 

The property in question was, it is admitted, 
acquired by Subbamma without the aid of 
any funds derived eitl.er from her husband 
or from any third party. It ha.s been found 
that .she purchased it and paid tho purcha.se- 
moncy liy means of a loan secured on the 
nmrtgage of the very property which she 
p^^cha.^ed, and that .subsequently the loan 
was paid off and the mortgage redeem¬ 
ed. 

Tlie texts relating to stridhanam property 
l.avo often been the subject of interpretation, 
and they liave recently been considered by 
the Privy Council in Debt Ma7igal Vrosad 
Singh v. Maha-h.-o Prasad Singh {2}. The argu¬ 
ment before ns has been that the property in 
question cannot he considered to be the 
stridhanani property of Subbamma, inas¬ 
much a.s it does not fall within any of the 
six specified clauses of what has been termed 
strict s^ridhanarn, It is beyond dispute 
that the property was not given to Subbamma 
by (1) the father, (2) tho mother, (3) the 
Imshand or (4) a brother or (5‘ received by 
her at her nuptial fire, (6) or pre.sented to 

her on her hu.sband’s marriage to another wife; 

and the only question is whether it can fall 
under the final word ‘‘adayam” occurring Jn 
Yajnawalkya’s de.scription of stridhannni, 
which word, in the light of judicial interpreta¬ 
tion, may be rendered as “and the like . 
The argument for the appellant has been 
that the interpretation of that expression 
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“adhyam” or “and tlie like” by Mitah-kam 
cannot now be accepted, tliat as tluit 
interpretation has been made to incbule 
property acquired in Hvo different modes, 
namely by (a) inheritance, (/>)purcha=;e,(r) par¬ 
tition, {(1) sei/mre or (e) linding, and as there 
are decisions [See Shea Shauhir Lnl v, De^)i 
Sahdi (3)] bindingupon t!i:s Court that proper¬ 
ty acquired by a woman by inheritance and 
by partition does not form her sfridhanmn in 
such a sense that on her death it passes to 
her sttidhanam heirs in tlie female line to 
the exclusion of males—therefore it must 
follow that property acquired in any of tlie 
three inodes referred to hy tlie author of 
Mita\-s^i(va is not stridhaiiamt and in parti¬ 
cular that property acquired in the mode in 
which Subbarama acquired her property 
should also he excluded from sfridh'inani 
property in the said sense. 

The real question before us, however, seems 
to he, what is tlie rule of succession applicable 
with reference to this property of which 
Subbamraa died possessed. It seems to me 
that the decisions holding that, where a 
woman has inherited property or acquired it 
in the course of partition she does not form 
a stock of descent, Imt tiiat she is to ho con¬ 
sidered to have held it as limited owner 
and that succession is to he traced again 
as from the last full owner—decisions to that 
effect are not sufticient to form the basis 
on which we ouglit to proceed for tlic 
purpose of the decision in the present case. 

In Subramnnian Ghetfy v. Ai'tumcheJam 
Chetty (1) the underlying principle is more 
than once .suggested, or I might say assumed, 
to be—whetlier the property in question 
was at the absolute disposal of the woman. 
On page 5 Sir Subramania Iyer says: In 
the absence of any clear provisions of Hindu 
Law, defining tlie character of her interest 
in the income, it must, on general grounds, 
be held that wliat becomes vested in her 
in her own right and whatshecandispo.se 
of at pleasure is her own property, not 
limited hut absolute, exclusive and separate 
in every sense and devolving as 
On tlie other hand on page b he says* N.) 
doubt it is now settled tliat, notwithstniiding 
Vignaneswara’s authority, property inhente-l 
by a female from a male or a fern ilo 

would not pass to her own heirs, tliat is to 

say, tho woraun so inheriting: takes a 


annexed to it/’ 

If this he tho principle, tlion it is possible 
to understand and reconcile the decisions 
restricting property which may he described 
as A’ ridltnnnui property excluding, there¬ 
fore, such property as a woman has 
inherited or acquired by partition ; for 
in the case of property acquired by in- 
hex’itance or partition, it may be assumed 
on general principles that it was intended 
that the woman should take only a 
limited interest therein and tliat after 
providing for her maintenance thereout 
during her bfe-time, it should revert to the 
heirs of the last full owner. 

Witli reference to the property now in 
(piestion, however, it is difficult to see liow 
it can he said to revert, inasmucli as 
Snhbamina cannot, by any stretch of the 
principle to which 1 have just alluded, he 
considered to have acquired this property 
onlj' witli limited rights, noi can the rights 
of any third por.son Im so extended as to 
allow of onr proceeding on tlic basis that 
during the life of .Siihhamma they liad 
even any inchoate right in the property. 

In this connection the following text and 
comment on it taken from Sithromanian 
Chetty V. Arn->iavhplii)n Chety (1) is 
particularly pertinent: Still more to the 

point,’’ says Sir Subramania Iyer, “is the 
text of Devala: Her subsistence, her 
ornaments, her perquisites and her gains 
are the .separate property of a woman.’ 
This is quoted and r«lied in the Digests of 
Heiigal, Henares and Southern Schools .such 
as the Daya Bliaga (Chapter 1V, section , 
verse lo), the Viramitrodaya (Chapter V, 
part 1, section 7), the Aladaviya (Burncirs 
Tr.in.slation, page 4(3) and the Saraswati 
Vilas.i (Foulke’s translation, section 27(3, page 
57). Compare also the Siiirithi Chandrika, 
Chapter IX, section I, placita (3 to 10. This 
text i.s certainly not to he confined, as 
suggested on behalf of the defendant, to 
gifts for maintenance made out of affection, 
for, as pointed out hy Dr. Jolly (Hindu 
Ij:vw of Partition, Inheritance and Adoption, 
page 23'>), the Sanskrit term Vritti 
(sul)si.stenco) in the text has been understood 
hy comnentator.s to incdiide what is given 
hy the heirs, and in Manilal IxPU'alnf 

Bill lieiva (4) arrears of rnaintenaace 
(4) 17 B. ViS. 
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recovered by a wife under a decree against 
her husband were held to be sfridhunam, 
though nparihhashikn sfn'iUiantnn witli 
reference to tlie distinctions peculiar to 
Mai/iilcha.'" 

AYljat tlien is tlie rule of succession 
applicable to property wliich must be taken 
to have been tlie absolute property under 
the control of a woman governed by Hindu 
Law—property with reference to the 
succession to wliich it was conceded before 
us that the woman must be taken to be tlie 
stock of descent V It seems to me that for 
the reasons indicated in Sftthnimaniiiu Chefty 

Antnachelam (’hetty (1). in the case of 
property found to he tlie absolute property 
of a woman under lier entire unfetttered 
control there ought to be only one rule of 
succession recognized in Madras, namely, the 
rule of succession with reference to 
stridhauam property. The learned Pleader 
for the appellant had very great difficulty 
in suggesting any other rule as being 
applicable. It was impos.sible for him not 
to concede that Subbamma must be taken 
to be the stock of descent and his 
argument could, therefore, be only treated 
on the basis that Subbamma’s heirs must 
be taken to be her sons either in preference 
to, or conjointly with, her daughter. It 
seems to me to he impossible to give 
effect to a rule of law which cannot even 
be stated witli certainty by the person 
who desire.s to rely upon it. The only 
authorities that could be cited in favour 
of the nebulous suggestion* made by the 
appellant were drawn from Hombay and 
based on the 'Mayukha —a text which, it 
is admitted, is not prevalent in Madras. 
This fact and the great weight due to 
Snhramavian Chcfiy v. Arnuarhclam Chefty 
(1) enable me to omit from consideration 
the decisions given by the Bombay High 
Court, although Westropp, C. J., and West 
and Telang, JJ., took part in those decisions, 
Vijianinyam v. Laks'hman{^),M(inilaI ]^>‘U'<idiif 
V. Bai Beica (4). 

For the rea.sons that I have given, I am 
of opinion that tlie lower Appellate Court 
was right in applying the Mdhanani rule 
of succession to the property in question, 
and agree, therefore, that the appeal should be 
dismi.ssed with costs. 


Appeal dismissed. 

(5) 8 Bom. II. C. lb 2U. 


MADRAS HIGH COURT. 

First Civrr, Acpeal No. 8(i of 191.3. 

February 25, 1915. 

Vreseuf :—Sir John Wallis, Kt., Offg. Chief 

Justice, and Mr. Justice Contts-Trotter. 

VENKATARAMANNA— Defendant No. 2 

—Ai*pe leant 

versus 

K. J. VILNKATAPATHI NAYANI VARU, 

MINOR, l!Y HfS AoENT AND NEXT FRIEND 

I). VASUDEVA ROW— Plaintiff— 

Respondent. 

fimnf —Knyam patta —Coiistruclloii — Snnounding 
cirfuiinftaiirexaiu} conduct of imctie». 

Where a gi-ant luulertlio lieiuling knijam pattn was 
made in and the grantees dealt with their 

tenants as if they were entitled to perriianont rights 
and in compensation for aecpiisition (tf land for 
jndilie jmrpose.s the grantee and grantor both 
sliaretl and eviilcnce jiroveil that the grantor regarded 
the gmiit in tlio term.s <if mdghbouring villagers 
as .a permanent grant: 

Jlftd, tliat a heritable permanent grant was con¬ 
veyed in those terms, [p. IDO, col. 2.] 

U’dllin, C. J.—Prinui facie the words ‘‘kayom pnttn” 
mean ‘pf'rpctunl lease.’ But a long course of decisions 
have held that tlie.s<> words and the words “iVtuarur/ 
mokumri" and "kayain aasvata" do not pt hna facie 
eouvev more than life-estates. When land or interest 
in land is intended to he transferred hereditarily, it 
is usual to indicate that intention by the use of the 
wonls ‘from .son to gi-ondson' or ‘from generation 
to generation’ or the like. In construing grants 
one has to look to the surrounding circumstances and 
tt) the conduct of the parric.s to sec what their nail 
intention was in the giant, [p. 189, col. 1.] 

Coiitfs-Trottery J .—In Tiilshi Perfhad Singh v. lUim 
Karain Singh, 12 C. 117; 12 I. A. 205; 9 Inil. Jur. 
433; 4 Sur. P. C. .1. G4G, the Pri\y Council have 
expressly used those words to leave the Courts free to 
give the fullest effect to the circumstances of each 
case and tj) avoiil laying down any Imrd and fast 
rule of construction, [p. 190, col. l.J 

Appeal against tlie decree of the Court of 
the Suhordinate Judge of North Arcot in 
Original Suit No. 79 of 1911. 

^Ir. L. Veukataraghava Aiyar, for the Ap¬ 
pellant. 

Mr. S. StViimiuadhnu, for the Ro.spondent. 

JUDGMENT. 

Wai.lls, C. j.—T hi.s ca.se i.s one of some 
diflienlty and rather on the line, hut after 
hearing the very full arguments of the 
Counsel on both .sides we have come to the 
conclusion that we cannot .support the deci¬ 
sion of the Subordinate Judge. 

The question is as to whether the terms 
of Exhibit A amounted to a permanent 
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grant. The words used are knyatii patfa 
which are translated as ‘perpetual lease.’ 
Priuia /note, of ct>urse, these words would he 
taken to mean what they say. Hut there is 
a long course of decisions, mostly in cases 
arising in Northern India but treated by this 
Court as applicable also to this part of India, 
that having regard to the general usage of 
the country .such words as the.se and the 
wonls * istimrari Dwkiirari'^ do not prima facie 
convey more than life-estates. That 
doctrine was applied to this part of India 
and to a term similar to that in the pre.sent 
case in Rajaram v. Naranivga (1). The 
term there was **kayam aojiwata patta'’’’ which 
is even stronger, as the word saswata is not 
used here, and yet the Court consisting of 
Parker and Shephard, JJ., held that it did 
not convey a permanent right, and in 
Fonlkes v. Mnthusami Qoiindan (2), Sub- 
ramania Aiyar and Moore, JJ., did not diifer 
from the law as there laid down. They .say 
‘‘it is quite true, as urged for the appellant, 
that when land or even an intere.st in land 
is intended to be transferred hereditarily, it 
is usual to indicate that intention by the use 
of the words ‘from son to grandson,’ from 
‘generation to generation’ or the like. In 
the present instance, however, there was no 
transfer of land or an interest in land, but 
only an agreement as to the rate at wliich 
assessment was to be paid in respect ol lamls 
in which the party bound to pay tlie assess¬ 
ment admittedly already po.'Jsessed a herit¬ 
able estate.” Theyiaccordingly distinguish¬ 
ed the case before them on that ground. 
Hut wliile that is the general principle, at 
the same time it has been again and again 
laid down by their Lordships of the Judicial 
Committee that we are to look to the 
surrounding circumstances and to the conduct 
of the parties to see what tlieir real intention 
was in tlie grunt. For tliat proposition it 
is only necessary to refer to tlie decision 
'I'lilshi Pershad Singh v. Rain Narain Singh 
(3). On page 130 tlieir Lurdsliips say; 
“After this review of the decisions, their 
Lordships tliink it is established that the 
words i^iimrari niokurari in a pattah do 
not per se convey an estate of inlieritance, 
but they do not accept the decision.s as 

(I) 15 M. lUO. 

i2> 21 M. 503; 8 >1. L. J. 20". 

(3) 12 U. 117i 12 1. A. 205; 0 lud. Jur. 133; 1 Sur 
?. U. J. (HO. 


establishing that such an e.state cannot be 
created without the addition of the other 
words that are mentioned, as tl.e Judges do 
not .seemtoliavo had in their minds that 
the other terms of the instrument, the 
circumstances under whicli it was made, or 
the subsequent conduct of tlie parties, might 
show the intenthin with suflicient certainty 
to enable the Courts to pronounce that the 
grant was perpetual.” The <inestion whicli is 
one of some dilheulty with which we are 
faced here islto decide whetherthe subsequent 
conduct of the parties is suflicient to enable 
us to say that the grant was perpetual, and 
we think that on the whole that question 
must be answered in the atlirmative. The 
grant was made in 1S57 and there are a 
number of documents. Exhibits 1, J^’’ and 
Vlll, which would not perhaps be of very 
great value if they stood alone, showing that 
the grantees dealt with their tenants as if 
tliey were entitled to permanent rights. 
Then we have Exliibit IX of the year 187;^ 
which is a mortgage by the grantee to the 
grantor for Ks. 700. It is said that it may 
have been the life-interest only of the grantee 
that was mortgaged ; but that is by no means 
apparent, when we consider this giant with 
the further documents which have been refer¬ 
red to. We have Exhibit B of the year 1805, 
which is a document of compromise between 
tlie grantor and the grantee and his sons; and 
in that document it is distinctly statedthat the 
grantee has a permanent right. Not only is 
the grant spoken of as a permanent grant, 
which expression would scarcely have been 
used by the zemindar's people so .soon before 
the right of redemption was likely to fall in 
if tliej’^ denied the permanent character of the 
grant, but also there is this stipulation : 
“Out of the Rs. 80, the permanent total yearly 
amount of demand which i'ou have to pay, 
every year we shall remit permanently at the 
rate of Rs. 40 a year.” In “which you have 
to pay” the plural ‘you’ is used, and in a 
document from a superior to an inferior 
.suggests tliat it applied botli to the grantee 
and his .sons. Then we Iiave Exiiibits XV 
and XV (u) which show that when certain 
of these lands were acquired for public pur¬ 
poses, the compeii.sation wa.s paid to tlie 
grantee and that grantor and liis heirs made 
no claim to any share in it. But stronger 
than all tliese i.s the evidence as to the way 
' in which the grantor regarded grants in these 
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terms of neijrhbouring villagers. Kxliibit VI 
is a purchase by the grantor from the grantee 
under Exhibit V, whicli is similar in terms to 
the present document. It is sought to sug¬ 
gest now that this was a purcliase only of the 
Tife-interest of the grantee; but there is 
nothing in the document to support that 
suggestion. Then we have a still stronger 
instance in Exliibits X\ II and X\ II (f^). 
Under Exhibit XVII a representative of the 
grantee sold a share in the village to a third 

party and under Exhibit XVll (a) the heir 

of the grantor in the year 1892, that is, forty 
years after the date of the grant in question, 
purchased that part of the village which had 
been alienated under Exhibit X\ II. It is 
immaterial whetlier the original grantee was 
dead, as he most probably was at that period, 
because forty years after the grant liis ex¬ 
pectation of life must be very small in this 
country and not worth purchasing, it is, we 
think, exceedingly significant, as .showing the 
way in which these grants were regarded by 
these people, that the grantor's heirs slioiild 
have purchased hack part of the grant. t>n 
the whole I think there is sutlieient in the 
subsequent conduct of the parties to take 
the case out of the rule which is laid down in 
Kaiarnm wNarasingn U) and I would, there¬ 
fore, rever.se the decree of the Subordinate 
Judge and dismiss the suit with costs through¬ 
out. 

Coi-tts-Trotteu, 0.— I agree. I .should only 
like to add this. I think the language which 
their Lordships of the Privy Council employed 
in Ttilshi Peralnul Singh v. lUim Kamin Singh 
(8) was expressly used in order to leave the 
Court.s free to give the fullest effect to the 
circumstances of each case and to avoid laying 
down any hard and fast rule of ■ construction; 
and I think we are carrying out the inten¬ 
tion of their Lord.ships in giving full effect to 
the surrounding circumstances of the case. 

Appeal allowed. 


ALLAHABAD HTCxH COURT. 

EiitsT Civil Appeal No. 429 of 1913. 

April 7, 1915. 

Present-. —ilr. Justice Tudhall and 
Mr. Justice Ralique. 

GHASI RAM AND ANOTfiER—P laintiffs— 

Appellants 

versus 

Uusamnuit DEBI and another—Defendants 

—Respondents. 

Uimhi Lnir—Joint family—Gi)f in favour of one 
memhf'r of family—Property treated as joint projxrty 

_ U trden of proof — l).,nee'.< rmrriage expenses met out 

of joint funds—Lien on gifted property. 

Prima facie a iiropertv aciiuii-ed under a gift by oi*o 
uieiubcrofa joint Hindu family belongs exclusively to 
him; if othc- members of the family allege that it was 
treated as joint family iiroperty it is for them to 
prove it. [p. 191, col. 2.] 

The fact that the exp.MJses of the marriage of that 
member of the familv. in whose favour the gift had 
been made, were met out of the joint family funds, 
gives the joint tamily no lien on the gifted property, 
[p 191, col. 2.] 

Eirst appeal from the decision of the 
Subordinate Judge of Agra, dated the Ibth 
June 1913. 

ilr. K. Dur, for the Appellant^. 

ilr. A. r. Dube, for the Respondents. 

JUDGMENT.—The genaological tree 

which is .sot out in tlie judgment of the Court 
below will explain the relationship between 
the parties. The plaintiffs are some of 
the members of the family of Chiranji 
Lai. They sue as against Musavimat Debi, 
the widow of Narain and mother of Gopal 
Das. and they also implead other members 
of the family who have not joined them 
in the suit. Their case is that tlie famdy 
was joint family and that the property 
.situated in tlie three villages Baranan, 
Marhakar and Garbi Chandramaii is the 
joint family property, that Debi 

as widow of Narain and motber of Gopa 
Das bad no title whatsoever to any .snare 
therein, that .she only had a .right o 
maintenance, that her name was entered 
in the Government records for the 
of consolation only, that by reason of a 
entry she had sued for and obtained R 
decree for profits of a portion of 6 
estate and that she had applied tor 
partition of another portion. 1-1^® 
tiffs, therefore, came into Court asking or 
a declaration that the property was le 
property of the joint family and e 
defendant, Musanimat Debi, bad no i 9 
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whaisnevor tlioreto. In for tliis 

relief tbo plaintilTs also said tlmt if ii» 
tlie Court’s opinion they wore not in lepal 
possession of the property, then tlie Court 
might put them into possession and that 
they were ready and willing to pay the 
Court-fee in respect thereto. Musam- 
mat Debi’s defence was that l>er husband, 
Narnin, Imd sepanxted from his brotlier in 
his life-time, that she held tlie properties 
of Daranda and Marliakar as the mother of 
a separated Hindu. In regard to the i)ro* 
perty of Garhi Chandrnman she pleaded that 
the property was her stridhna, that at the time 
of her marriage her grand-mother and 
brother had gifted this property to )ier, 
but that tlie deed of gift was executed in 
the name of her husband, Narain, in^ whose 
name the property stood and after him in 
tlie name of Gopal Das, his son. She also 
pleaded that the plaintiffs were not in 
possession and were not entitled to a de¬ 
claration in view of the terms of section 
of the Specitic Relief Act. Eour issues 
were framed, one as to the value of the 
property with which we are not concerned. 
Issue No. 2 is whether .section 42 is a 
bar to the suit. Is.sue No. .3, is the property 
in suit joint property of the parties or 
separated property Y Issue No. 4, did defen¬ 
dant get Garhi Chandraman property from 
her mother and her brother and is it an¬ 
cestral property Y The defendant gave 
evidence as to tiie alleged separation. The 
Court below rejected that evidence as 
valueless and held that the family was a 
joint family. In respect to the properties 
in Rarnnda and Marhakar it held that they 
wore joint family property. In respect to 
the property in (tarhi Chandraman it held 
that this property had been gifted to 
Narain, that it was his separate property, 
that it descended to his .son and from his 
son to the defendant, Mtisammat Debi. It 
held, that by reason of the decree for profits 
which Musammat Debi had obtained (which 
profits had been paid by the plaintiffs) and 
also by rea.son of the fact that Garhi 
Chandraman was in the possession of the 
defendant and not of the plaintiffs, th.at the 
plahitiffs’ suit for declaration was barred 
by section 42 of the Specific Relief Act 
and, therefore, it di.smi.ssed the .suit in tolo. 
The plaintiffs have come here on appeal. 
It is urged that in view of the circum¬ 


stances of the case and the fact that the 
plaintiffs are what lia.s hern termed col- 
lecting co-sliarers i.e., co-shnrei-s wlio collect 
the income from the tenants, that it was 
unnecessary for the plaintiffs to sue for 
anything else beyond a declaration at least 
in respect to the two villages, Raranda and 
Marhakar. It is urged that even if that 
were necessary, the plaintiffs had all along 
been perfectly willing to pay necc.s.snry 
Court-fees and that their suit ought not 
to have been dismissed without giving tliem a 
chance of paying the necessary fee. In 
regard to Garhi Oiandraman it is urged 
tliat as the gift to Narain had been made at 
tlie timeof the marriage, tlie propei-ty belonged 
to tlie joint family because the expen.ses of the 
marriage lia<l been met out of joint family 
funds. On belialf of the respondent it has 
been urged tliat tlie evidence on the record 
clearly proves tlie separation of Narain from 
his brother and that on tliis ground also 
the plaintiffs* suit ought to iiave been 
dismissed. In so far as the actual facts are 
concerned, we have no hesitation whatso¬ 
ever in agreeing witli the Court below that 
the alleged separation between Narain and 
his brother is not proved. A perusal of 
the evidence is quite suflicient to show that 
the statement of ti e witnes.ses is not worth 
the paper on which it is written. The 
pre.'juniption is in favour of jcintness and it 
^sas for the defendant to prove tlie alleged se¬ 
paration. In our opinion she has utterly failed 
to do so. In regard to the village Garlii 
Cliandraman we cannot accept the argument 
which is now put before us. The gift was 
clearly a gift in the name of Narain. The 
fact that Naraiivs mai-riage expenses were 
met out of joint family fundi gave the 
joint family no lien on ihegifted properly. Of 
cour.se it was perfectly possible for this gifted 
propeity to have been treated by lliefamilyas 
.such. But if thi.s were the case it was the plairit- 
tiffs’ duty to prove it by evidence. Prima facie 
the gift to Narain made Narain the sole owner 
of the property, which would de.scend to his 
son and on his son’s death to Iiis widow. 
Prima facie it was not joint family property 
at all. It was fur the plaintiffs to prove 
that it had been treated as sucli. But on 
that point they have iif>t given any 
evidence whatsoever. In regard to this 
village we are of. opinion that tlie decision 
of the Court below was perfectly correct. 
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There remains the question of section 42 
of the Specific Relief Act in respect to the 
villages Ranxnda and ^larhakar. 

Debi sued for her share of the profits of 
one of these villages Her name being 
recorded in the (Tovernment papers the 
Revenue Court was bound to decree her 
claim. The fact that she sued is an ad¬ 
mission that the opposite party was collecting 
the income of the property. Therefore, in 
so far as legal possession of a zemindar 
is concerned, the actual possession was in 
the hands of the plaintiffs. We do not 
think that the mere fact that ^^Hsammat 
Debi sued and obtained her share of the 
profits from the opposite party would be 
sutHcient reason for forcing the plaintiffs 
to bring a suit for pos.session. The ques¬ 
tion of title could only be decided in one 
way in the Revenue Court by reason of 
the provisions of the Tenancy Act. Other¬ 
wise it would have been open then to the 
plaintiffs to contest Uusammat Debi’s title 
to the share which stood in her name. 
This is one of tho.se cases in wliicli it is 
difficult to say which party is in possession. 
But in any case the action of tlie lower 
Court was wrong in dismissing the suit in 
view of the fact that the plaintiffs had 
in their plaint offered to pay the necessary 
Court-fee. In the circumstances of the 
case, however, wc are of opinion that it 
was unnecessary for the plaintiffs to sue 
for anything more than a declaration. 
The result, therefore, is that the plaintiffs’ 
suit will be decreed in respect to the pro¬ 
perties in Mouzas Baranda and Marhakar i.e., 
the declaration for which they ask is 
granted. In regard to the property of Garhi 
Chandraman the suit will stand dismissed. 
Parties will pay and receive costs in 
proportion to failure and success in both 
Courts. 

Appeal partly allowed. 


MADRAS HIGH COURT. 

Ficsr Civil Appeal No. 2£2 of 1912. 

March 2, 1915. 

Present: —lilr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 

NAGAR DAMODAR SHANBHOGUE— 

Plaintiff—Appellant 

versus 

GUDLIMAR RAMA RAO and others— 
Defendants—Respondents. 

Vresldriirij Act (XI <»/1870), 9. 311, ^cope of 

—Th ird rt{c!< cn ii »i>t tal c ad ran totje—DirectorSf 
r/(/c/q.s’or fniatees- -Soctivitij to cover future advances, 
irhethev I'otd—Provision merely directory. 

Section 37 of the Presidency Banks Act XI of 1876, 
must be regarded as containing instructions for the 
guidance an<l governance of the Directors and as 
defining the powers exercisable by tli(*m. If the 
Directors of a Presidency Bank act in disregard 
of those powers they render themselves liable 
to t^t‘ Bank for any loss that it may 
sustain by unauthorised acts. The section 
does not cnal)lo third parties, with whom 
Contracts have been entered into, to deny their 
liability tt) the Bank if tlie Bank chooses to act 
upon the eontraet of its Diivetors. The action of 
tljo Directors under such circumstances will not be 
malinn proliibiliim. [p. 193, col. l.J 

The Directors are not identical with the Bank. 
Tlu'v HU a double character, (1) as agents of 
tlie'B aiik, (2; as trustees for shareholders of the 
]K)W( r c«)Tiimitted to them. Whatever maybe the 
extent of liability infer sc betw(*cn the Directtirs 
and the Bank or the trustee and cvslm yuc trust, 
it does not affect tninsactions with outsiders so as 
to enable the latter to claim exemption from the 
performance of their obligations, [p. lOf, col. 2; p. 
19o. col. I.] 

The action of tlu* Directors in taking the security 
to cover fumro advances, although it may he in 
excess of their powers, is not void ah initio. It is 
<jpen to the Bank to have accepted such contract, 
[p. 194, col. 1] 

If a prohil^ition is in the interest of the share¬ 
holders and is based considerations of public 
policy it must be regarded ns malum probibUuin. 
[p. 19-t, col. 1.] 

Under tlic Presidency Banks Act it is not tlio 
Bank that is probibit»>d from taking .security ui 
regard to future advances in the shape of immove¬ 
able property, but only the Directors. Section 37 
only contains instructions to the Directors ns to bow 
they should niunuge the business of bunking. 
[p.TlU, col. 2.1 

It is well settled that where (hei'e ore provisions m 

an Act which arc only dix-ectory and not mandatory, 

any disregard of those provisions will not make the 
transaetion void altogether. Section 37 is only direc- 
torv of the pv>wcre of the Directors, [p. 194, col. 2.j 

Appeal against tlie decree of tlie Court ot 
the Subordinate Judge of South Canarh, >n 
Original Suit No. 30 of 1911. 

^les.srs. K. P. Madhava Pao, B. Sitarama 
Itao and K. P. Lakshmana Pao, for the 
Appellant. 
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Mr. 7\. A. for tlie Kcspoiidents. 

JUDGMENT.—The defeiuhuits Nos. 1 to -1, 
the father of defendants Nos. 4 to 15 and tlio 
0th defendant executed to the Bank, tl'e T2th 
defendant in this case, a deed of luortgapo 
(Kxhibit K on the 5th August Ifc^OS. The 
property was to be regarded as security for a 
sum of Ks. 54,000—already advanced to tlie 
defendants, and “for other credits and 
advances” which may be made to tliem from 
time to time. Payments were made towards 
the debt. On the 2nd June 1905 the Bank 
transferred the balance due to it from the 
defendants to the plaintiff under Kxiiibit A. 
The plaintiff sued under the assignment. 
The defendants admitted tlie execution of 
Exhibit K, but pleaded payment 
in full before the date of the transfer. Tliere 
were subsidiary plea.s of limitation with 
reference to portions of the claim. The 
defendants also contended that tlie document, 
Exhibit E, cannot be .'“Ued upon, ns it was 
made to secure future advances. The 
Subordinate Judge came to the conclusion 
tliat the claim was ba.sed upt>n an invalid 
document, and dismissed the plaintiff's 
suit. 

in appeal it has not been argued by the 
appellant that the Directors had power under 
the IVesidency Banks Act, XI of 187G, to 
take a security upon immoveable property 
or in respect of future advances, as it w'asnot 
necessary for the disposal of the appeal. The 
main contention pressetl before us was that 
the limitations on tlic powers of the Directors 
only affected the relationship iutei' se between 
tliem and the Bank and that even if the 
Directors exceeded their powers, the transac¬ 
tion entered into by them w’ould not be 
illegal. Section 3ti of Act XI of 187(5 defines 
the scope of banking transactions and 
enumerates the various powers conferred 
upon a Bank. Section 37 deals with the 
duties of tlie Directors of the Bank. In 
our opinion section 37 must be regarded 
as containing instructions for the guidance 
and governance of the Directors and as 
defining the powers exerci.sable by them. 
If the Directors act in disregard of those 
powers, they render themselves liable to 
the Bank for any loss it may sustain by 
the unauthorised acts. That section does 
not enable third parties with w'hora contracts 
have been entered into to deny their liability 

13 


to the Bank, if the Bank chooses to act 
upon the contract of its Diioct(.rs. In a 
very elaburnte .iudginent ilr. Justice Uirs.^ell 
in Turner v. Hank of Bomban (1) points 
out that the action of tlie Director under 
such circumstances will not be maliiin 
prolubttum. (Jn ajipeal Sir Jjawrenee Jenkins, 
C. J., and Tyabji, J., accepted this view. Wo 
are of the same opinion. Mr. Aiya Ayyar 
referred to section 7 anti 24 of the Act 
and contended tbattlic Directorsai’c idcnticiil 
with the Bank and that if there is a 
prohibition against the Directors it is also 
a prohibititn against the Bank. We are un¬ 
able to agree with this contention. As pointed 
out in Buckley on Companies (9th Edition) 
page ()2G, the Directors of a Company fill 
a double character. 3'here are (/) agents 
of the Company, and (it) trustees fo- the 
shai’ediolders of the powers committed to 
them. ' It is tin's dual capacity that is 
recognized throughout tlie Indian Act. If 
an agent exceeds tlie authority conferred 
upon him by the pi-incipal, it is open to 
the principal to adopt it as if the agmit 
acted within the tcope of his authority. The 
party with wliom thecontract has been entered 
into is not entitled to repudiate the trans¬ 
action. Of course if tlie unauthorised dealing 
is opposed to public policy, there can bo 
no ratification. In Great Eastern Uailictiy 
Company v. Turner (2), Lord Selborne defines 
the position of Directors thus: “The 
Directors are the mere trustees or agent.s 
of the Company—trustees of tlie Company’s 
money and property, agents in the transac¬ 
tions which tliey enter into on behalf of 
theCompanj^” and then he .says; 1 entirely 
a.s.scnt to wliat w'us said by Sir Hicliard 
Baggallaj', tliat there is no difference between 
an unauthorized investment of the money 
of a public Company by its trustees, and 
an unauthorized investment of tlie moneys 
belonging to any other trust by tlie trustees 
of that trust. It w'ould be monstrou.s—it 
would be extravagant to the very last 
degree—to say, that because the money of 
cestui que trust has been laid out in an 
unauthorized manner, that, therefore, they are 
not to have the benefit of whatever value 
there is in the property bought w’ith their 

(!) 25 B. 52: 2 Bom. L. K. 803. 

(2) (1873) 8 Cb. App. Can. 149; 42 L. J. Ch. 83; 27 
L. T. 0P7; 21 W. K. 163. 
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iuon6y.''- ihe reHsuii of tlie rule is that, 
whatever may he tlio extent of liahil:t> 
la^er se between the Directors aiul the lh\nk 
or the trustee ami cesini qne it does 

not affect transactions with outsiders so as 
to enable the latter to claim exemption 
fi’omthe perforimince of their obligations. 
Tlie view enunciated in Turner v. Bank 
„r Bnmh'iij {D has been applied in Madras 
to cases arising under the Indian iimsts 
Act. In Ka Ur Ibnihini Bowther v. Arnnache- 
hini Chettiar the learned Judges lield that 
where a trustee exceeded his powers in 
gi-anting a lease, the transactiem was only 
voidable at the option of the cestui qne 
tinist and was nut void altogetiier. In Sinoya 
Pntai v. Jyr'»C-l)i"'here a guardian 

exceeded the powers given to him by the 
Guardians and Wards Act, the learned 
.fudges held that his act was only voidable 
at the option of tlie ward. e must, 
therefore, hold that tlie action of the Directors 
in taking the security to cover future 
advances, although it may he in excess of 
the powers, was not void ah initio and that 
it was open to the Hank to have accepted 
the contract as concluded by the Directors. 
Mr. Aiya Aiyar relied very strongly upon 
the decision in 2\<itionil Bank oj Australasia 
V. Cherry (5); one es.sentialdifference between 
that decision and the case before us is that 
in the former the prohibition which was 
contravened was against the Bank it.self 
and not against the Directors. Lord Cairns, 
in delivering the judgment of the Judicial 
Committee, came to the conclusion that as the 
Bank was prohibited from entering into 
transactions of a certain class, any contra¬ 
vention of such an express prohibition viti¬ 
ated the contract altogether. Courts have 
recognised that if a prohibition is in tlie 
interests of the share-holders and is based 
on considerations of public policy it must 
be regarded as nialimi prohibitum. See per 
Blackburn, J., at page 371) in Taylor v. Chiches¬ 
ter and MiiJhnrst Bailicay Company (0). In the 
present case, the contract does not affect 
the rights of the share-holders nor does it 
offend public policy. It is not the Bank that 
is prohibited from taking security (in regard 

(3) 4 Inch Cas. 1082; 33 M. 397; 19 M. L. J. 737. 

(4) 22 M. 289; 9 M. L. J. C4. 

15) 3 P. C. 299. 

(6) 2 Ex. Caiics 356; 30 L. J. Ex. 2i7; 4 U. L. 028; 
23 L. T. 657. 


to future advances or in the shape^ of im¬ 
moveable property), but only the Directors. 
Therefore, the decision relied upon by Mr. Aiya 
Aiyar doe.snotaffect the present case. Moreover 
the Act of 1876, regulatingbanking transactions 

in this country was passed after the decision 

in yafional Bank of Anstrnlasia v. Cherry 
(5), and when the Legislature has advisedly 
not prohibited the Bank hut only the Directors 
by section 37 from entering into transactions 
of a particular nature, it is reasonable to hold 
tliat the section only contains instructions 
to the Directors as to how they should manage 
the business of hanking. It is well settled 
that, where there are provisions in an Act 
which are only directory and not mandatorj, 
any disregard of those provisions will not make 
the transactoin void altogether. 
v. Lofthonse (7) and (^tieen v. Ingall (b).^ 1“ 
our opinion section 37 is only directory of the 
powers of the Directors. The parties witii 
whom the contract has been entered into 
are I’ot entitled to plead that they arc 
ah.solved from liability, because the transac¬ 
tion is one which the Directors liad no 
power to enter into. Cnriou-sly enough 
tlie Subordinate Judge quotes Turnery. Banji 
of Bombay (l), hut entirely misunder.stands 
the decision. We must, therefore, reNcrse 
liis decision and direct him to take ac ’ 
the case on his tile and dispose ot u 
upon the other points arising m e 


case. J .. 

As the decree itself is reversed, it is 

not necessary to pass separate or ers o 

the memorandum of objections. 3^^ o 

in til is Court of all parties will abide he 

result and should he provided for m 

revised decree. j 

Appeal allowed-, Decree 

(7) I Q. U. 4:^3; 7 B. & S. 447; 3.) L. J. 0- B. 

12 .luv. (N. s.) 619; 14 L. T. -^59; 14 ^ . R. 64^ 

(8) 2 Q. B. 199; 46 L. J. M. C. 113; 35 L. T. oo , 

W. 11. 57. 

PUNJAB CHIKF COURT. 

Civil. :Misceli.aneocs Ai’I’eal No. lo^o 

oE 1914. 

February 15, 1915. 

Present: —Mr. Justice Scott-Smitn. 
Musammat DAULAT— Plaintiff— 

AvFELEANT 
versus 

KHAN— Defendant— Rksposueki. 

Bur.len of proof— Mnrriage^Sutt for declare 
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phintiff u-ns not wife of defendant—presumption 
—Divorced woman continues unmarried until proved to 
have married again. 

Tho defiMulnnt Imviug stated in a eiinunal ease 
that tho plaintiff was his wife, the plaintiff siunl 
for a declamtion that she was not (he wife of the 
dofcudnnl: 

Held, that it was for the defendant to jirovo that 
the plaintiff was married to him. 

Held, also, that in the absenee of an objeeti*m on 
tho part of the clefendant that tlie onus was wronyly 
))lnceil on him by the ori^^inal Court, the Ajjpellato 
Court ought not to have shiftetl it on to the 
plaintiff. 

In the case of a divorced woman tho pr<*8\iniption 
is that she eontiunes nmnavried until proved to have 
married agitin. 

jMiscenaiieous appeal from on order of the 
DivisionalJuclge, Multan, dated the 1-tfh May 
1914, reversing that of tlie Munsif. Hrst Class, 
Multan, dated the iiith April 1914 (decreeing 
plaintiff’s claim), and remanding the case for 
fresh decision. 


Lnla Chamhir Bhaii, for the Appellant. 
Mirza Mahhub Beg, for the Respondent. 


JV UGMI'jNT. - In the suit out of wliicli 
tlie present appeal arises Musammnf Daulat, 
plaintiff, asked for a declaration that she is 
not the married wife of Khan, the defendant. 
The plaint showed that she wished for this 
declaration because in n complaint instituted 
by Khan under section 498, Indian Penal 
Code, on the 16th of October 1913, against 
Ghulam Hussain and Mnsainmnt Karam, the 
defendant alleged that she w'as his wife. The 
first Court laid the onus of proving that the 
plaintiff was the lawfully married wife of 
the defendant upon the latter and linding 
that he had not discharged it, decreed the 
claim. On appeal the Divisional Judge was of 
opinion that the onus was upon the plaintiff to 


prove that she was not the wife of the defend¬ 
ant. He, therefore, reversed the decree of 
the first Court and remanded the case for 
re-decision under Order XLI, rule ‘J3, Civil 
Procedure Code. 


From this order of I’emand the plaintiff has 
appealed to this Court. The Jiri/ matter to 
note is that neither in tho first Court, nur in 
the lower Appcdlate Court, did the defendant 
object to the onus having been laid upon him. 
It is, therefore, not understood why the 
lower Appellate Court shifted the onus and 
remanded the case. I am unable to agree 
■with the learned Divisional Judge that the 
UU3 in this case was upon the plaintiff. The 




I9i 


Adv*cne C*urt 

general rule ofiUH^oi^pi’Ouf ami Hie 

consequent obligatioQViq4ji|)li*sii"iing is ihnt 
the proof of any particular fact lies on tlie 
party who alleges it, not on him who denies 
it. The issue must be provetl by the party 
who states an allirmative, not by a party who 
states a negative. )See in this connection the 
liH w of Evidence l)y Ameer Ali and Wotulroffe, 
5tli Edition, page (129. If the plaintiff was 
married to tlie defendant, the fact is especially 
within his knowledge and he can easily prove 
it. The onus is, therefore, on him having regard 
to section 106 of tlie Indi.in Evidence Act, 
1st paragrapli. Again, tlie plaintiff was 
formerly the wife of anotlier man wdio divorced 
her. Tlie presumption is that she continued 
unmarried until proved to have married 
again. See page 712, note 12, (d Ameer Ali and 
Woodrolfe's Law of Evidence. 

1, tlierefure, accept the appeal and .netting 
aside the order of tlie Jowei iSppellate Court, 
remand the case thereto for decision of the 
appeal according to law. Stamp in this 
Court will be refunded and other costs will be 
costs in tlie case. 


App'Hii accepted. 


MADRAS HIGH COERT. 

Secoxu Civil Ai’pdals No.s. 1644 and 1615 

OF 1913. 

March 10, 1916. 

Prcscnli —Mr. Justice Spencer and 
Mr. Justice Coutts-Trotter. 
MAXIYAM KCl'PAXXA GOUXDEX and 

OTHERS—Defendants —A tTELLANTS 

versus 

KL'PPAXA GOUNDEN and others— 
Plaintiffs—Respondents. 

Vendor and purchaser—Obligntion to secure quiet 
and peaceful enjoyment—Signing of sale^deed, if suffi¬ 
cient _ Contract of sale and delivery of possession — 

Defence against ejectment—Specijic performance—‘Claim 
for mesne prnjits, essence of. 

Per Spencer, J.—It in tUc duty of every seller 0 
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immoveable i»ro]»orty lo f-ecuro In? ).iireha>oi- ni 
quiet fliul ]>ouc'eMile enjoy incut oi tlic subject of 
the ?alo. Tin? oblijralion’cannnt be emisiilertMl us 
(liseliarjfed bv the mere sijrinii^' of the sale-Uccd, but 
Avill continue ttntil the imreliaser has 
indefensible title to the iu'"l>vity which the seller 
]nir]>(>rted to convev. [p- IbO, col. 2.3 

A contract of sale fi*Uowcd by delivery of posses¬ 
sion cannot be ])leadcd in defence to ati action lot 
ejectment where there is no rejristered sale-deed, 
Imt tlic defendant can avoid the ditlictilty In 
suin" for ^ltecilic performance and jrvttiiijr the action 
in ejectment j)ost]»oned pendinj? tlic result of the 

suit. [i». 1‘J7. eol 1.; 

Per Conttir.TroUcr, ./.—A Nendor is under no 
oblimition to register the document lie had given. ',.p. 
197, eol. l.j 

The csfcouce of u claim for inoj^uu is tliat 

it rests tuion an agreement implied in law that 
when one person occupies jirojierty of another, he 
must he deemed to have tacitly assented to the 
condition that he is liable for an oeeupation rent 
in respect of that occupation, [p. 19S, col 2. ' 

Second appeals against the clocree.s of 
tiie Court of the Subordinate .Imlge of 
Trichinopuly, in Appeal Suits Nos. 312 and 
279 of 1912, preferred against those of the 
Ci'urt "f the District ilunsif of Naniakal, 
in Original Suits Nos. 598 and ■02 of 19U), 
respectively. 

Mr. T’ lU. Krishnasivdmi Aiyur, for the 
Appellants. 

Mr. li. i<hadagop<tchariary for the Respond¬ 
ents. 

JUDGMENT. 


Spknceu, J.—These two appeals arise 
out of the same transaction. Second Appeal 
No. 1644 of 1913 is a suit hy a purchaser 
to compel the seller to execute a proper 
sale-deed for the land which he purchased 
in 1906 under a sale-deed which was not 
registered. 

The Appellant.s’ main contention is that 
the verbal agreement between the parties in 
October 1909 to execute a fresh sale-deed 
is not capable of being enforced, as it is 
devoid of consideration. 

It has been found by the Subordinate 
Judge that over aiid above the Rs. 200 
which formed the consideration for the 
original sale-deed of 1906, which remained 
unregistered owing to the sickne.ss of the 
vendee, Rs. 25 were paid at some date 
subsequent to the execution of that sale- 
deed. 

This sum will serve us sufficient con¬ 
sideration for the later agreement; but it 
js argued that the Subordinate Judge’s 


conclusion that tliis was paid as an induce¬ 
ment to execute a fresh deed was not war¬ 
ranted by the evidence. It is true that 
idaintiffs’ witnesses Nos. 1 and 2 do not in so 
many words state that the Rs. 25 formed the 
consideration for the agreement of 19 j 9, but 
I think that this inference could fairly he 
drawn, as the Subordinate Judge has drawn 
it, from the fact that the stamp on Kxlnbit 
C.lhe paper on wliicli tbe second sale-deed 
was to be written, was a three rupees stamp, 
whereas Exhilht A was drawn up on a two 
rupees stamp which was appropriate for the 
original consideration of Ks. 200. Ihis fact 
also indicates that the payment of Us. j-a 
descrilied as gratuitous was not intended by 
the parties to give rise to no oldigation, 
moral or legal, on either side. Moreover, it 
is the duty of every seller of immovealde 
property to secure his purchaser in (piiet and 
peaceable enjoyment of the subject of the 
.sale. This obligation cannot be considered as 
di.scharged liy tbe mere signing of the sale- 
deed, hut will continue until the purchaser 
has got an indefeasible title to the property 
which the seller purported to convey. Even 
in the absence of the payment of the additioim 
sum of Rs. 25, I should he prepared to hold 
that there was consideration for the con rac 
to execute a fresh sale-deed. In this view 
of the case, it becomes unnecessary to deal 
further with the questions whether 6 
verbal agreement of 1904 was fully perforine 
and whether its enforcement is now bane 
by limitation. The appellants’ case has no 
merits, hut is an unscrupulous attempt o 

take advantage of the respondent’s failure, 

owing to the sickness and the death of 
original purchaser, to get his sale ee 
registered within the time allowed hy ' 

Registration Act. , j 

This second appeal must he disniisse 

with costs. -.1 

In Second Appeal No. 1645 of 19 
seller seeks to treat tbe purchaser as res 
passer, to eject him and to recovei 
profits from him during hi.s occupation, 
alleges that no consideration was ° 

the sale of 1906 and relies on the fact tua 
the sale-deed was not registered. 

In Knn'i Veerarcddi Kurri 

(l) 1 M. L. T. 153j 29 JI. 336; 16 M. h. J- 

(F. B.). 
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the qnestion was considered hy a Full Bench 
wheUier a contract of sale followed by 
delivery of possession could, when tliere was no 
registered sale-deed, be pleaded in defence 
to an action for ejectment, and the question 
was answered in the negative. It was pointed 
out, liowever, by two of the learned Judges 
that the defendant could avoid tlie ditlieulty 
by suing for specitic performance and 
getting the action in ejectment postponed 
pending the result of his suit. That is 
exactly what has been done in this case, 
and I have no difficulty, therefore, in deciding 
that the issne of this suit must follow the 
result of the suit for specific performance 
and that this second appeal must be dismissed 
with costs. 

CoriTS-TuoiTER, J.—In Second Appeal No. 
lGd4 of 1913, I agree and I only desire to add 
a few words in deference to the very able 
argument advanced on behalf of the appel¬ 
lants by ill*. Krishnaswami Aiyar. He very 
frankly and, in my opinion, very wisely 
admitted that his clients’ case on the facts as 
found was devoid of merits and rested wholly 
on contentions of law. That admissiuii 
makes it only the more incumbent on us to 
see that full effect is given to his strict legal 
rights. In order to ascertain what they are, 
it is necessary to go carefully into the facts 
of the case. The facts of the case are as 
follows:—In 1904. there was an agreement 
by the 1st defendant to sell the lands in 
dispute to Feriana Gounden, the plaintiffs 
predeces.sor-in-title, for a sum of Rs. 200. 
Possession was given under that contract to 
the purchaser and the 1st defendant has been 
out of possession ever .since. The purchase 
price was paid and a sale-deed was executed 
on the 2nd October 190G. That document 
was handed to the purcliaser, but for reasons 
which are now immaterial, it w'as never 
registered according to to law'. It w'as argued 
for the appellants that the transaction was 
then complete and that the 1st defendant 
had done all that was required of him and 
that Rs. 200, which was the consideration 
for that ti-ansaction, was exhausted by it 
and could not be further pleaded in aid to 
support any later transaction. itli tliose 
contentions I agree. I do not think the 
vendor was under any obligation to register 
the document which he had given and if the 
matter stopped there, I think the plaintitis 


suit ■would fail on the grounds that ho had 
no legal title perfected by registration and 
that any suit to enforce that contract would 
be barred by limitation. But the matterilid 
not stop there. Tt is clear that at some time 
or other between October 1906 and October 
1909, the 1st defendant promised to execute a 
new' sale-deed .so a.s to make good the title of 
the purchaser. It is said that for that 
agreement tliero was no consideration and 
that in so far as the low'cr Court lias pui'- 
ported to find that there was consideration, 
that finding is unsupported by any evidence. 

Now' the last date for registration of the 
original sale-deed (Exhibit A) w’as March 
1907 and Perianna Gounden, the original 
purchaser died in October 1907. At some 
period before his death I’erianna Gounden 
unquestionably paid the 1st defendant a 
further sum of Rs. 25. An expre.ssion is 
used which is said to indicate that tliat 
was a gift ; but 1 do not think that tliat 
expression (an he pressed to mean more 
than this : that it was a payment w’hich 
he regarded as being one that he was under 
no moral obligation to make or do. 1 
think on the know'n facts of the case there 
was no moral obligation on him to pay 
it. In October 1909 a stamp for Rs. 3 
was purchased, it is not material hy whom, 
out of moneys provided by tlie plaintiffs 
and that stamp w'ould be tlie requisite 
stamp on a sale for consideration of Re. 225. 
Now' on that the learned Judge in the 
lower Appellate Court came to the following 
conclusions w'hich are to be found on 
page 17 of the printed plead ing.s paper. He 
says thus:—“ If the paper, that is, the 
stamp, was purchased in accordance with 
the agreement of October 1909, there w'ould 
appear to be no reason to doubt tliat the 
1st defendant himself purchased it.” That 
1 think is an indication that he was 
prepared to find tliat the stamp was purcha.sed 
in accordance w'ith tlie new agreement. He 
goes on: “ There is also evidence that as an 
inducement to 1st defendant to execute a 
fresli sale-deed he was even paid an extra 
sum of Rs. 25 over and above the price of 
Rs. 200 already paid. This extra sum of 
Rs. 25 was ohviou.sly intended as a 
consideration for the fresli agreement and 
it is probable, tliereforc, tliat as it did not 
form part of tlic original agreement it 
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was not considered necessary to mention it, 
either in the plaint or in tlie criminal 
proceedings. Tliat a stamp paper of the 
value of Us. 3 was purchased lends some 
support to this payment of Rs. 25 and 
probablj’’ the parties intended to bring 
about a sale-deed for Rs. 225.” Now it is 
said that that finding is unsupported by 
the evidence. I, therefore, turn to what 
the evidence in regard to that matter is. 
NVe lind it in the depositions of two on 
beli^ilf of the plaintiH’s, witness No. 1 and 
witness No. for tiie plaintiffs. Plaintiffs' 
witness No. 1 says this: “ As the time for 
registration was over, 1 asked 1st defendant 
to buy a fresh stamp paper for Rs. 3 and 
gave him Rs. 3 and he bought a stamp 
paper and gave it to us : he gave us this 
stamp. My brother’s wife paid Rs. 3 to 
1st defendant. IVe agreed to pay him 
Rs. 25 in excess as a present (that is the 
translation of the Tamil word 'enamaga) 
and my brother paid him Rs. 25, it appears. 
As we refused to sell some other property 


to 1st defendant and sold it to a parian as 
previously agreed, he refu.sed to execute a 
fresh sale-deed.” And plaintiffs’ witness 
No. 8 on page 34 of the printed documents 
paper says this : Then l.st defendant agreed 
to execute a fre.sh sale-deed in respect of 
the plaint land.s on our advising him to 
do so, and so Muthammal paid me Rs. 3 for 
a .stamp-paper and I paid it to Ist defendant;” 
and then in cross-examination he sa^'s, 
“ I was told by my sister that Rs. 25 wa.s 
paid in addition to Rs. 200 and I said that 
three rupees stamp must be purchased '’ [ 

agree with the contention of the learned 
Pleader for the appellants that this is clearly 
not evidence, and I do not think we need 
pay any attention to it in the absence of 
any means of knowing what question was 
put to elicit that answer. But it is not 
difficult from the other evidence to conclude 
that something of the sort must have 
happened. 


Now reading that evidence, what is the 
proper inference to be drawn from it P I 
think the proper inference to be drawn is 

this: that sometime between Marcli 1909_ 

before that date tliere would be no object in 
paying a further sum of money to get the 
document registered in accordance with the 
original agreement—and his death in 


October 1909 the original purchaser, Perianna 
Koundan, paid Rs. 25 to the 1st defendant in 
order to induce him to execute a new docu¬ 
ment of title and that he agreed to do .so; that 
that agreement remained in force and 
unexecuted until the purchase of the three 
rupees stamp was made in October 1909. 
I tliink that there was good consideration 
for that fresh agreement and that the 1st 
defendant first definitely broke it when 
he refu.sed to make irse of the stamp 
provided for tlio pnrpo.se and execute a fresh 
sale-deed in October 1909. I think tliatthe 
plaintiffs’ right to sue on this agreement 
accruod on that date and that, therefore, 
the suit whieh was filed on the 26th July 
1910 is not barred by limitation. I, 
therefore, agree that the appeal fails and 
must be dismissed with coses. 

Ix Srcoxd Appeal No. 1645 of 1913. 

With regard to the appeal in the other 
.suit, .so far as tlie claim for possession of the 
property is concerned, in view of the 
decision in the earlier suit any relief of 
tliat kind at tin's date would obviou.sly be 
useless and futile; and, tlierefore, this 
appeal re.solves itself into a claim for 
mesne profits in respect of the claim for 
po.s.?ession during the period when the 
purchaser liad no legal title to the land. 
It may be conceded for the purpo.ses of 
the argument that the appellants were 

entitled to posse.ssion and, therefore, by 
the Transfer of Property Act, would 

in the ordinary course be entitled to tlie 
rents and profits of the land. That 

seems to he the effect of the decision in 
Ktirri } eeraretliii v. Ktirri Bnpireddi (1) 
and though doubts have been cast upon 
that decision, it i.s not necessary to 
question its authority for the purpose of 
the present case. But a decree for 

pos.se.ssion would he, as 1 said, futile; 
and so the appellants only claim mesne 
profits. The essence of a claim for mo.sne 
profits is this: that it rests upon an 
agreement implied in law that when one 
per.son occupies property of another, he must 
be deemed to liave tacitly as.sented to the 
condition that he is liable for an occupa¬ 
tion rent in re.spect of that occupation. 

Now the facts Iiere are quite incon¬ 
sistent with anj-^ such implied obligation 
at all. Tlie appellant knew perfectly well 



INDIAN OASES. 


199 


voi. xxrx] 


RADHD BAM V. MOHAN BINOH, 

the exact I’elatlon between biinself and 
the person to whom ho had agreed to 
sell the land. He knew that he was 
under a moral obligation not only to 
allow him to have possession, but to 
perfect his title to that possession by 
the execution of the necessary docu¬ 
ments, and I think it is impossible to 
say that, such being the circumstances 
under which the possession was taken, 
there was an implied agreement between 
them that he should pay mesne profits 
in respect of an occupation to whicii. to 
the knowledge of both the parties, lie 
was clearly morally entitled and only 
required the formal execution of a docu¬ 
ment. 

I think' that this appeal also fads and 
should be dismissed with costs, 

dismissed. 


minor’s undividcil share in joint family cstiito is not 
pmiiorty whieli can ho dealt with hy his guartlian. [y. 
200, colli.] 

(ihniihiillah y. Khaliik Siiufh, A. 107 at p. -tl'T 
(P.C.); .*> Bom. h. It. 478; 7 C. W. N. (ISl; aO I. A. lOf.; 
liiiuhiji V. J/nt/iiovj Ihil, 110 11. lo'i; 7 Bom. L. U. HOP, 
referred to; 

That .VrtioloPl isnoi intended to apply to suits for p()S‘ 
session of iinmoveahlf'property alienated by managers 
of joint families ami emlowments or hy Hindu 
widows or other per.sitns whoso jiowers arc restricted. 
In such cases if the per.son who exi'ciites tho doc.u- 
ment had no autliority in law lo execute it, tlio 
plaintiff need not sue t*) set it asiile. An express 
prayer in the plaint for tlte eaneellatiou of such 
an instrument may he treuti'd as not an essential 
part of the plaintiff’s relief, ( p. 200, col. 2. ] 

r«»ii V. -h/tJ/n/, 14 M. 20; BiiUnnitrno v. 

Uoinkvi^hiia, 3 Bom. h. K. 082; Shco SIxtnkur v. Ram 
Shvtvak i'Jiou tlhn, 24 C. 77 at p. N2 and D/a Rial v. 
]{ar Xaniin, 10 A. 73; A. W. N. (18U4) 1, referred to. 

Second appeal from tho decree of the 
Additional Divisional Judge, Shahpur Divi¬ 
sion at byallpur, dated tlie 3rd January 
1913, reversing tl.at of the District Judge, 
Jhang, dated the 2 tth August 1911, decreeing 
plaintiff’s claim. 

Alelita Ihdindtn- Choud, for tlic Appel¬ 


lant. 


PUNJAB CHIEF COURT. 

Skcond Civil Ai'I’Eal No. 652 of 1913. 

March 11, 1915. 

Present: —Mr. Justice Sliadi bal and 
Mr. Justice Rossignol. 

RAUHU RA^[—Plaintiff—Afpellant 

versus 

Malak MOHAN SINGH and oi'HFa^- 

D E F E N D A N T S— R F S P 0 NI > H N T s 

LjoriUj agai„..l vcmiee lov 

..is .ni„on.y soM 

„.c' nf’t't" ny Inna to t- 

slm.o of tho vta.nt.ft. ^ .laiotllfs 

in any case barred under Article . ^ noitber 

J/p/d,that tho suit and that 

Article 4-1 m.r 91 was ^pphcahle to ^ 

the plaintiff had 12 years to sue for posse. 

land. [|p‘ col. 1.] ntm made by 

That the sale ‘on hchalf of tlio 

tl,n adult mombora of tho ^ thomsclroa aud 
,.ntbc cn.parconnry body could uot 

tlieir youngest brother. The minor bv 

l,c vicu od as one made on behalf of ‘he m 

bis guardian to make Artido « apimcau , 


Bliagat Ooriwl Dos\ fur tlie Uespoiulents. 

JUDGMENT.— This appeal arises out of 
a suit brought by tlie appellant, Radlui Ram, 
for posession of his sliare in tlie land sold 
during his minority by liis brothers. Das 
Ram and Sadhu Ram, by a registered sale- 
deed, dated tlie 20tli August 1900. 'I'lie 
Court of first instance decreed the suit in 
favour of the plaintiff, but the learned Di- 
\isional Judge on appeal lield that Article 
44. of the limitation Act was applicable and 
that as the action was brought after 
the expiry <'f ^I'^ee years from the 
date of the plaintiff's attaining majority, 
it was barred by time under that 
Article The plaintiff has preferred a .second 
appeal to this Court, and after hearing the 
learned Pleaders on botli .sides, we liave come 
to the conclusion that the finding on the point 
of limitation cannot be upheld and that this 
appeal mu.st he accepted and the case remand¬ 
ed to the lower Appellate Court for decision 

on the merits. 

The learned Divisional Judge has accepted 
Lhe contention of the respondents that the 
three brothers constituted a joint Hindu famil.v 
at the time of the alienation and ^ye are of 
opinion that that finding is c irrect. pi’e- 
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sumpHon is certainly in fav’our of the jointness 
and the evidence on the record is wholly 
insnlKcient to rebut tliat pre.samption. Tlie 
.^ale nuist. therefore, be regarded as one made 
by the adult members of the family on 
behalf of the entire co-parceiiary, body in¬ 
cluding themselves and their youngest brother, 
who was then a minor. We are, however, 
unable to concur in tlie view that, so far as 
the minor is concerned, the alienation should 
be viewed as one made on his behalf by his 
guardian, and that the present suit is to be 
considered as one brought by a qnondiun 
minor to set aside a sale by his guardian 
witliin the purview of Article 44. Tlie law 
is fairly established tliat tlie minor’s undi- 
vitled share in the joint family estate is not 
property whicli can be dealt with by his 
guardian. As observed by their Lordships 
of the Privy Council in GhanlmUah v. 
ICItahilx Singh (1): It has been well settled 

by a long series of decisions in India that a 
guardian of the property of an infant cannot 
properly be appointed in respect of tlie 
infant’s interest in the property of an undi¬ 
vided Mitakshara family. And in their Lord- 
ships’ opinion those decisions are clearly right, 
on the plain ground that the interest of a 
member of such a family is not individual 
property at all, and that, therefore, a guardi¬ 
an, if appointed, would have nothing to do 
with the family property. And applying 
these observations to the present case their 
Lordships think that the mortgages under 
consideration were not mortgages by the 
guardian, assuming the mother to have been 
a guardian, but mortgages by the family, 
entered into by the birfa of the family 
with the concurrence of .langli, the only- 
other adult member ot the family, if indeed 
lie was an adult.” See to the same effect 
Bindaji v. ’SlnthnraBai (2). In view of the.se 
observations we think that Article 44 i.s 
wholly inapplicable and that the decision of 
the lower Appellate Court cannot be main¬ 
tained. 

The learned Pleader for the respondents 
has asked us to apply Article 91 to the 
case, but we think that that Article cannot 
be invoked hu* the purpo.so of establishing 
the bar of limitation again.st the plaintiff. 

M) 2.'> A. -P.17 at p. 41G (P. C.); o B<.m. h. R. 478- 
7 C. W*. X. G81: ao I, A. 1G5. 

(2; 30 B 152; 7 Bom, L. R. 809. 


An in.strument ot alienation, executed by a 
person who, not being the full owner of the 
property, has a conditional authority only to 
dispose of it, need not !)e set aside if the 
condition under which the authority might be 
exercised had not been fulfilled. Such are 
the cases of a sonless Hindu widow, the 
hnrta or manager of a joint family and the 
Icarnnvan of a Malabar tarwad. In these 
cases it is not only not necessary, but it is 
not possible, to liave the instrument of aliena¬ 
tion cancelled and delivered up, because, as 
between the parties to it, it may be a perfectly 
valid instrument. All tliat is needed is a 
declaration tliat tlie plaintiff’s interest is not 
affected by the instrument, and that declara¬ 
tion is merely ancillary to the relief which 
may be granted by delivery of possession. 
Tlie plaintiff may treat the instrument as 
non-existent, and .sue for his right as if it 
did not exist; Even an express prayer in 
the plaint for the cancellation of such an in¬ 
strument may be treated as not an essential 
part of the plaintiff’s relief. See JJnni v. 
Knnrhi Ammn (3)]. In Bahuantraov. Ram- 
krishna (4), the Bombay Pligh Court approved 
of this Madras ruling, and applied it to the 
case of a deed of sale of joint family pro¬ 
perty executed by a Mitakshara fatlier 
witliout the as.sent of his son. As the sale 
was not proved to have been made for any 
purpose sanctioned by Hindu Law, the deed 
was not binding on the .son, and Article 91 
was lield to be inapplicable to the son’s .suit to 
recover his share of tlie property .sold. Article 
91 has never been applied to an alienation 
by tlie manager of an endowment, the 
manager of an infant heir, a Hindu 
widow or any other of the persons whose 
powers are placed oa the same footing by 
Hanuniai Prasad Pamhy's case. If the 
person who executes the document had no 
authority in law to exeente it, the plaint¬ 
iff need not sue to set it aside but may 
treat it as of no effect [N/ieo Shankar v. Ram 
Shewak Chowdhri (5)]. See to the same 
effect Bin Dial v. Hnr Narain (fi). Mr. 
(lovind Das lias not been able to cite a single 
judgment in which Article 91 has been 
applied to the suit of a member of }[itak' 

(3) I t M. 2G. 

(4) .3 Bom. L. R. GS2. 

(5 j 24 C. 77 at p. 82. 

(6) IG A. 73; A. W. N. (1894) 



INDIAJ^ CASES. 


201 


Vol. XXIXJ 

VELAl*PA OOUNUEN V. PALANl QOUNDEN. 

sham family for possession of his share 
of the property alieimteil by the manager 
thereof and on the authorities cited 
above, wo ai’O of opinion that the period 
of limitation for a suit of this kind is twelve 
years. 

We must, thex’ofore, hold that neitlier 
Article 44 nor Articale 91 operates as a bar 
to the suit and that as it has been brought 
Avithin twelve years from the date of the 
alienation, it is clearly within time. The 
lower Appellate Court has not given definite 
findings on the merits of the case and we 
must, therefore, accept tlie appeal, set 
aside the judgment and the decree of the 
lower Appellale Court and remand tlje 
case for decision on the remaining points in 
controversy between t))e parties. The Court, 
fee on the memorandum of appeal shall 
be refunded and other costs shall be costs in 
the cause. 

Appeal accepted-. Case remanded. 


MADRAS HIGH COURT. 
Second Civile Appeal No. 917 or 1914. 

March 17, 1915. 

Present: —Mr, Justice Spencer and 
Mr. Justice Coutts-Trotter. 
VEIjAPPA GOUNDEN— Plaintiff- 

Appellant 


versus 

PALANl GOUNDEN and anotuer— 
Defendants Nos. 1 and 2— Respondents 

Document, con:<lniction of—t’rinaplc—Plmn and 
unamhiguons u'ords-Couet, duty of-J-h-idence Act 
(I of 1S12) S. 94— Veetl—Lnuynaye plain (ind acjnule 

—Evidence, ndmMiUiyof, to prove language applies to 

other facts. , , , . 

VcY Spencer, J.-^yhoii the luugangc usocl is plain 
and applies accurately to existing facts, evidence is 
not admissible for the purpose of showing t\mt x\ 
was not meant to apply to those facts, lp- *0*. col. J.J 
Per Coutts-Trotter, ./.—'Where the words u.sed in a 
document are definite and unambiguous, the Court 
must not travel outside the words used to found or 
eonfinn speculations as to the parties to the d.icument 
having in fact intended other than what they Imvo 

said. [p. 202, col. 2.] . -n. - t 

Shore V. Wilson, D Cl. & F. 3or>; 11 Sun. oJ-; < Jur. 

781; 8 K. 11. 450; 57 K. «• ‘■i, followed. 

Second appeal against the decree of the 

Court of the Temporary Subordinate Judge 

of Coimbatore, in Appeal Suit No. 9 of 1913, 


preferred against that of the Additional 
District Munsif of Tirupur, in Original Suit 
No. 077 of 1911. 

^Ir. T. Rangaclian'nr, for tlic Appellant. 

Me.ssrs. S. Swavii'nndhan and Jtnngu. 
nadha Aiyar, for tlio Uespoiuhnits. 

JUDGMENT. 

Spencer, J.—Eivo survey fields, Nos. 307, 
36S, 309, 371 and 421, measured acres 10, 
cents 11 according to tlie old survey. Tlje 
1st defendant sold on IStii November 1909 
a moiety, rh, acres 5, cents to tlie 2nd 
defendant. 

To make up this extent ho included the 
whole of survey Nos. 308, 309 and 371, 
wliich amounted to acres 4 and cents 40, 
and added thereto 59j cents out of survey 
No. 307, the total area of wliieh was acres 4, 
cents 18. 

Of the five ahove-mentioned fields which 
descended to the 1st defendant and another 
from a common anoe.stor, no portion of 
survey No. 421 was included in the 1st 
defendant’s sale-deed to the 2nd defendant. 

It was subsequently a.scertained at the 
re-survey tliat tlie extent of land in survey 
No. 367 in the 1st defendant’s possession was 
acre 1, cents 29. Deducting the 59] cents 
which he had sold to the 2nd defendant there 
remained thus 09^ cents. Ho sold those 69j 
cents to the plnintift' on the 29th December 
1910 and the plaintilf brought this suit to 
recover this portion. 

He succeeded in the first Court, but failed 
in the Appellate Court when the .second 
defendant appealed. 

Tlie Subordinate Judge misdirected liim.self 
when in liis judgment lie set out to consider 
whetlier tlie parties intended tliat the Avhole 
extent which came into the 2nd defendant’s 
possession should be conveyed by the earlier 
sale-deed. The District Munsif stated the 
point for consideration correctly when lie 
observed that the main point for determi¬ 
nation Avas the extent of land actually sold 
to the 2iid defendant by the 1st defendant 
according to Exhibit I. 'When the language 
used is plain and applies accurately to 
existing facts, evidence is not admissible for 
the purpose of slioAving that it Avas not 
meant to apply to those facts (section 94 of 
the Evidence Act). Noav Exhibit I declares 
that the extent sold to the 2nd defendant 
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out oE survey HoM No. 3H7 is 59 t cont.s firul 
nothing more ("only tliese items of lan.l I 
have .sold" together wltli easement rights of 
irrigation.) 

It further mentions that tills extent was 
in the 1st defendant's enjoyment (‘'those in 
my enjoyment are" and then the details 
follow) and that it wa.s on tlie nortliern si-ie 

of the Held. 

Thmndaries an* nut given. In the ah.sence 
of boundarie.s, .should tlio description of the 
plot atVordetl by its exact extent and tlie 
assessment payable on that extonl prevail;" 
Or, are we to ignore all tliat and draw the 

inference that because the vendor declares 
that the plots whicli ho i.s selling are in 
his possession, there was really a .^ale of 
all the extent which he happened to 
possess at that date within the limits of the 

Held? 

To adopt the latter course would be, in 
my opinion, to disregard tlie meaning (.f 
plain language and tn bns our decision 
upon mere surmise, preferring vagueness of 
dp.scription to certainty. If .1 .says to U, 
‘T sell you one acre out of ^^'bitencre and 
the portion of Ulackacre wlhcli is in my 
pnsse.ssion", it l)ecomes necps.sary to inquire 
how much of lUackacre was in J’s pos¬ 
session at the date of sale, hut it does 
n »t signify whether .1 possesses one acre 
or two acres of Whiteacre, as mention is 
made of a dotinitc area. OE two kiml.s of 
descriptions, preferencp must be given to 
the more deKuite. 

I consider that tlie appeal should ho 
allowed and that reversing tlie lower Appel¬ 
late Court's judgment, the decree of tlie 
District Munsif should lie restored w'ith 
costs throughout, with the modiHcation tliat 
tlie •2ud defendant shall be’allowed to select 
his 59V cents out of the whole acre 1, oents 
29 and' the balance slmuld be placed in 
the plaintiff’s po.s.session. 

Coutts-Tiiotteu, J.—This was an action 
brought by the plaintiff to establisli liis 
title to certain land .sold to him by a 
deed of 29th December 1910 by Hamasami 
Gounden, the Krst defendant. The deed 
purported to convey to him 69^ cents of 
land, forming a portion of Government 
Survey No. 367 in the village of Savandap- 
pur; it ^ 7 as dqly eTfeciited 4 pd registered, 


and no question ari.ses under it. When 
he sought to take possession, however, 
the plaintiff found himself confronted by 
a claim to the land put' forward by the 
2nd defendant, Palani Gounden, who based 
his title upon a previous sale-deed executed 
in hi.s favour on the IStli November 1909 
also by the 1st defendant, which wa.s alleg¬ 
ed to have conveyed the self-same piece 
of land to the 2nd defendant. The plaintiff 
thereupon brought his action- against both 
the defendants to try the issue of title a.s 
hetw’eeii himself and tlie .second defendant, 
and the sole issue both in the action 
and the appeals is as to whether the sale- 
deed of ISth November 1909, on its true 
construction, did in fact convey this parcel 
of land to the second defendant. The trial 
Judge decided that it did not; the Sub¬ 
ordinate Judge took the opposite view, and 
this Court has to decide, on the plaintiff’s 
appeal, wliicl\ construction was tlie right 
one. 

Tlie rule of construction wliicli tlie Court 
must obey in determining this question is 
well understord and long established and 
is be.st expres.«ed in the w'ell-known opinion of 
Tindiil, C. J., in Shore v. W'ihou (1). Though 
the oliject of the Court must always 
ultimately he to ascertain the intention 
of tlie parties, yet the intention 
must be gatliered from the words they 
have used whore tliose words are definite and 
unamhiguous; and the Court must not travel 
outside tlie words used to found or conHrra 
speculations as to their having in fact intend¬ 
ed something O'her tliaii what tliey liave 
said. 

Turning to tlie words of tlie present 
document, it is obvious tliat what was convey¬ 
ed was a portion of Survey No. 367 and 
the only question i.«, what portion. Ihc 
operatixe words begin xvith an enumeration 
of some property belonging to the first defend¬ 
ant and another per.son jointly, and among 
it is Held No. 367 xxdth an acreage of 4'8S 
acres. The document tlien goes on, out of 
these, those in my ^enjoyment are” 
other properties, and “the northern side in fieb 

No. 367 acre 0—59i.only these items 

of land have I sold”. I do not feel on very 
sure ground in attempting to construe woid.s 

(I) 0 01. & F. .3.")."); 11 Sim. 592; 7 Jnr- ® 

4o0; 57 R: R. 2 , 
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which ftve a translation of the original 
language, but I do net feel it possible to lioUl 
that there is any clear detinition of tlio 
portion of Survey Ko. 367 other than Hint it 
consists of 59i cents. As my learned brother 
is acquainted with the original and 

has come to the same oonclusioii, I am 
encouil\god to think tliat my judgment is 
not vitiated by ignorance of the lar.guage 
used hy the parties. And it is a comfort to 
redect that this construction, wliile leaving 
the ‘2nd defendant witli tlie same acreage 
that he paid for, prevents a gross injustice 

to the plaintiff. 

1 agree that the appeal sliouUl be allowed 
with costs. 

.•Ipprn/ nlJoiret}. 


MADRAS HIGH COURT. 

Letters Patent Appeat* No. 234 or D14. 

T^larch 9, 1914. 

Preseiif;— ill-. Justice Seslmsiri Aiyar and 

Mr. ,Justice Napier. 
GODAYARTHl PERI A alias ETHl- 
RAJAYYA— Petitioner—Appellant 

versus 

GODAVARTHI LAKSHillDEVAMMA 
AND OTHERS—Respondents. 

Costs to nhide—Costs to uhUle ami follow the lesufl, 

meaning of. , 

The words “to abide and follow the result con ey 

the suggestion that the successful party must be }. 
his costs. But the words “abide tlw result on . 
connote that the order as to costs . 

decision is given in the case. They do no 
effect of fettering the discretion of the trying Lome. 

Appeal, under clau.se 15 of the 
Patent, against the judgment of the Uon e 
Mr. Justice Tyabji, in Civil Revision 1 etition 
No. 348 of 1913, preferred against ^ that 
of the District Court of Guntur, in Original 

Petition No. 196 of 1910. 

^Ir. T, Bamachandra How, for the Appel 

lant. P 

Mr. N. S. Narasimhachari, for the tte- 

spondents. 

JUDGMENT.—In remanding the civil 
miscellaneous appeal, the High Court or ere 
*that the costs shall abide the result . 
the re-hearing the Court bejow in the exercise 


of its discretion refused to give costs to the 
appellant. It i.s contended tliat the language 
of tlie order of tlie High Court make.s it 
incumbent upon the Court below to award 
costs to tlio pLM’son who .^ucceeds, and tliat 
the District Judge has no jurisdiction to 
pass any other Older: We are not prepared 
to agree with this contention. If the word.s 
used wore to abide and follow tlio result , 
they may bo interpreted as conveying the 
suggestion tliat the successful party must 
be given iiis co.sts. Hut the words “abide 
the result" only connote that the order as 
to costs is to await till decision is given 
in the case. They have not the eil’ect of 
fettering the discretion of tlie trying Court. 
In Trmplrlnn v. Laurie (l) the language 
was “to follow the event." Tlie learned 
Judge held that tlie Court below had no 
discretion in the matter. The expression 
used in tlie Hombay judgment have the 
same import as the words ‘ to abide and 

follow the result." , , , 

The words 'abide the rcsnlf , broadly ^peak- 

ing, are cipiivalent to tiie words 
the cause." We are of opinion that Uie 
Court below had a discretion to apportion 
costs. The ob.servations of Lord Esher in 
Brotherton v. Metropulilan 

Com Wto (2) support this view, i he deci¬ 
sion in t'ani Bliushan Hay Chowdury v. 
Hama Snmlari Mi (3) is not incmisistent 
with this conclusion as pointed outhy Mi. 
Justice Tyabji, The learned Judge is right in 

the view he lias taken. , 

This Letters Patent appeal is dismissed 

^Yith costs* . j 

Appeal 


( 1 ) 25 B. at p. 237: 2 
m (1801) 1 Q. B- OOG; 9 B. lo4; /O L. 1. 


21Sv 42 


\V. U. 273. 

(3) 4 C. W. X. 343. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 92 of 1913. 
I'Vbruary 23, 1915. 

Preienf: —^Ir. Justice Sadasiva Aiyar and 

^Ir. Justice Napier. 

The OFFICIAL ASSIGNED of MADRAS 

—Appellant 

rersua 

BANGY ABDUL RAZACK SAHIB and 

OTU £ US —R ESpON DK NTS. 

Preitlih'nrij 'I'mrns .lf7 (III uf 1908), .•«. 

~—]’c}iih'e ill ijifotl faith, irheii U'if — Sil\ rnliililij of- 
O^^ci.ii A.<.<iijiH’e. 

Wltcn* a sail* was mado ior a prit-o appreciably 
lower tlian fho real value of tlie ))roporty aiul the 
vcn(b‘.' was actuated by the itjteiition to "ju a Tiuich 
larj'er b->i\(.'tit fttr himself tliaii lie was fairly entitled 
to as a diliffent cri'ditor and where he consjiired with 
th“ veiulor to assist the vendor to dtd'rauil or ibdav 
other crc'ditovs: 

that the vendee was not a vendee in j^ood 
faith within the nieaninfr of section .")(> of the 
Presidency Towns Insolvency Act; [p. 204, col. 2.] 
that the sale was v«»id as a^niinst the Official 
Assignee, [p. 205, col. 1.] 

Appeal fram an order of the Hon’ble 
ilr. Justice Bakewell, dated the 25th 
September 1913 in the In.solvency Juri.sflic- 
tion of tins Court, in Insolvency Petition No. 
110 of I9l3 in the matter of A. S. 
^lahammad Oo.sman Sahib and Co., Insol¬ 
vents. 

FACTS.—The Ollicial A.ssiffnee pre.sented 
a petition on behalf of the general body of 
creditors of an insolvent, nameil A. S. 
^lahanirnad Oosman, a merchant in George 
own, to the original .side of the High 
Court before Mr. Justice Bakewell sit^tiug 
as Commissioner in Insolvency. The in 
.solvent tiled his schedule on 18th lllay 
1910, but prior thereto he had conveyed 
all his available immoveable property in 
favour of his father-indaw, the alleged 
consideration being Rs. 5,800, a major 
portion of which was in respect of an 
old debt due to the vendee and Rs. 1,500 
paid in cash before the Sub-Registrar 
at the time of the registration of the sale- 
deed. Mr. Justice Bakewell held that, 
the vendee having acted in good faith," 
the sale could not be impeached. 

Against that order the Official Assignee 
preferred this appeal. 

ilr. M. K. Painasnwami Aiyar, for the 
Appellant. 

.Messrs. M. A. Tirunarayana Chariar and 
Short Beives Co., for the Respondents. 


JUDGMENT. 

Sadasiva Aiyar, J.—The only question 
in this appeal is whether the sale deed 
for Rs. 7,000 executed by the insolvent to 
liis father-in-law, wlio is now represented 
by the re.spondents, can be upheld as 
against the Official Assignee. In other 
Avords, the question is whether Abdul Kadir, 
tlie vendee, was a “purchaser in good faith 
j (5 and for valuable consideration” within the 
meaning of section 55 of the Insolvency 
Act. If the sale was made for an adequate 
price and if further the vendor’s debt, 
which Avas discharged out of the purchase- 
money, Avas equal to or nearly equal to 
the value of the property, T am not 
disposed to treat tlie ti’an.saction as fraudu¬ 
lent, or to hold that the vendee is not a 
vendee in good faith. If, hoAvever, the 
sale Avas for a price appreciably lower 
than the real value of the property and 
if there are facts indicating that the 
vendee Avas actuated by the intention to 
get a much larger benefit for hira.self 
than he w'as fairly entitled to asa diligent 
creditor or tliat lie conspired with tlie 
vendor to a.ssist the vendor to defraud or 
delay otlier creditors, tlien the vendee 
cannot he treated as a vendee in good 
faith. 

Tlie Rs. 7,00'J purchase money is made up 
of Ri. 5,8 l7 and odd due by the insolvent to 
the vendee on prior dealing.s and a sum of 
Rs. 1,15'J alleged to have been paid in cash 
to tlie insolvent. Though tliis sum of Rs. 1,150 
Avas paid before tlie Registering Officer, 1 
think that it Avas a sham payment as the 
insolvent’s books do not contain any entry 
about tlie payment of this Rs 1,159 and the 
entries in the account books of llie vendee 
contain suspicious recitals as to the source 
from Avhich the Rs. 1,150 was obtained for 
payment before tlie Sub Registrar. Having 
also in view the relation.ship of tlie p-artie-s, 

1 am unable to agree with the learned trial 
Judge that Hip .‘snm of Rs.1,150 was really 
paid to thei nsolvent. If, however, the value 
of the property Avas only Rs. 7,000. Avln’ch 
is the price mentioned in the sale-deed> 
it may he that, notwithstanding the failure 
to pay Rs. 1,150, the transaction mrglit be 
upheld as there was consiileration for the 
sale to the extent of nearly Rs. 6,000. But 
on the evidence of the plaintiff’s fftli Avitness 
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which 1 see no reason to disbelieve, 1 am 
satisfied that ilio value of the propcn-ties 
sold, excluding the six shops, was about 
Us. 18,000 and adding the value of the 
shops, the total value of the pn)perties 
sold was about Us. 14,000, just double tlie 
price mentioned in the sale-ded. 1 am 
unable to agree with the learned Judge that 
Us. 7,000 was fair price, because the sale was 
in the nature of a forced sale. There is 
nothing to show that the insolvent could not 
have sold the properties for more tlian 
Us. 7,000 or that there was such pressure 
placed by his father-in-law on him that lie 
was obliged to part with these properties at 
such a great loss to himself. 

The conduct of tlie insolvent, from a few 
days before the date of this sale till he was 
adjudicated an insolvent in May 1010, 
also clearly indicates his intention to keep 
his pi'operties out of tlie clutches of 
his other credittirs and to defraud his other 
creditors. 

Of course, it might be said that though 
the insolvent might have had a fraudulent in¬ 
tention, the vendee is not a stranger to the 
insolvent and the probabilities are that the 
vendee and the vendor were acting together in 
collusion to defraud the otlicr creditors. 

Following the principles laid down in the 
case Chidamharaui Chcttiar v. Sami Aiyar (1), 
I would hold that the sale was wholly 
void as against the Otticial Assignee and 1 
would set aside the judgment of the learned 
Judge and declare accordingly in favour of 
the Official Assignee, who is entitled to get 
his costs in both Courts from the respondents. 
This order is of course without prejudice 
to the respondents proving their claim as 
unsecured creditors in respect of the 
moneys due to Abdul Kadir by the insol¬ 
vents. 

Costs to be on the original side scale 
certified for two Counsel. 

Napier, J.— I concur. 

Appeal aUoivnd. 

(1) 30 M, C; 16 M. L. J. 427; 1 M. h. T. 351. 


ALLAIIAIIAI) HIGH COUHT. 

Civil, Rkvisius' pKTrnoN No. 2 or llM'). 

April lU, 1915. 

Preseuf :—Justice Sir P. C. Hanerji, Kt. 
SHEO PRASAD and ANOniKU—DrrrNOANT^; 

—AI’I’HLLANTS 


versua 

IjAIjA RAM—Plaixtu’f—RE sroNUENT. 

Conti ibiili'jii, 'iuit jof — CoKi't, ihitii of, to (Ictfi'iiiiiif 
liahilllij ('/ cacit difciitlonl — Joint dvcrci' vn-oncons. 

In Ji suit for fontrilxitiuii it is tlio duty of tlio 
Court to dolcnuim' tho iinioiiut of liubility ot oaoli 
ikfcndimt and to make a deeroo apportioning to 
each c)f them the amount for whicli lie is fcuind to 
be liable. A joint decree is clearly erroneous. [)•. 20U, 
col. 1.3 

In such a suit what the Court ought to determine 
is whether the plaintift' lias paid for the cletendants 
their share of liability for the original debt. So fai¬ 
ns the creditor is cuneerned, he is cntithul to recoNi-r 
what is duo to liim from all the debtors, but as 
betwetm tlie debtors, each ol them is liable tor so 
much of the debt as ho has not jiaid to the croditor 
and as the jdaintitT has paid for liim. [p- coi. l.j 

Petition for revision against an order of the 
Officiating Small Cause Court Judge of Allah¬ 
abad, dated the 17th June 1914. 

.Mr. Ilarihaiis Sahai, for the Appellant.^. 

Mr. K. X. haghate, for tlie Respondent. 

JL'DGMKXT.—This application for re¬ 
vision arises out of a suit for contributicn 
brouglit in the Court of Small Causes jit 
Allahabad so far back as tlie year 1911. 
Tlie case came up to this Court once 
before and after certain issues had been 
sent down to the Court below, it was 
tinally remanded to that Court for re-trial 
in accordance witli the judgment of Mr. 
Justice Tudball reported as Lahi Paui v. Shoo 
Prn.<,u] (1). Tlie facts are these: — 


The plaintitf and the two defendants 
jointly took a lease from the Oudh and 
Rohilkhand Railway Company for cutting 
grass. The rent reserved by the lease was 
Rs. 2,000. The Railway received on account 
of rent the total sum of Rs. 1,538-5-6; for 
the balance, namely Rs. 466-10-6, a suit 
was instituted on behalf t)f the Secretary 
uf State against tlie tliree defendants and a 
decree was obtained on the 2Sth of May 
ly09. The amount of the decree was 
realised from the plaintiff alone and there¬ 
upon he brought the suit, out of which 
this application for revision arise.?, for con¬ 
tribution against the two defendants. The 


(1) 20 Ind. Cas. I70j 11 A. L. J. 057. 
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suit ^vas first dismissed, on the ground that 
it could not be maintained until after an 
account of tbe partnership had been taken. 
The defendants contended tliat tliey had 
paid off their share of liability for the rent 
and that nothing was due by them. After 
the remand by this Court tlie case was 
tried hy the learned Judge of tlie Court 
(if Small Causes and he made a decree for 
the full amount of the claim agnimt the 
two defendants. 

This decree is clearly wrong in one 
respect. It was made jointly against both 
tlm defendants. In a suit for contribution 
it is tbe duty of the Court to (Jetermine the 
amount of liability of each defendant and 
to make a decree apportioning to each of 
them the amount for which he i.s found to 
he liable. A joint decree is clearly er¬ 
roneous. 

Tliere is another error in the deci.sion of 
the Court below, and it is lhi.«. 

The learned Judge thinks that because 
a decree was passed against the plaintiff 
and defendants, therefore the defendants a’e 
liable for 2,3rd of llie decretal amount. 
This view also is clearly erroneous. 

In a suit for contribution wliat tlie Court 
ought to determine is, whether the plaintiff' 
has paid for the defendants their share of 
liability for the original debt. So far as 
the creditor is concerned he is entitled to 
recover what is due to him from all the 
three debtors, but as between themselve.s 
each of them is liable for so much of the 
debt as be bas not paid to the creditor 
and as the plaintiff has paid for him. Jf 
the learned Judge had proceeded to try 
the case from this point of view, he would 
not have made a decree in the manner 
in which he made it. After tbe remand 
no evidence was given to .show how the 
partnership account stood and, therefore, the 
case had to be tried independently of the 
partnership account, there being no materials 
before tbe Court to enable it to judge what 
would be the liability of each partner if a 
complete account of the pa- tnersbip were 
taken. 

As 1 have s{ id above, the total 
amount of rent p yable by the parties 
was Rs. 2,000; each of them was, theiefore, 
liable out of that a mount for Rs, 660-10-8. 
We have to see ho.v mud was paid by 
each of them out "f this amount. From 


the evidence of Mr. Bowder, the Engineer 
of the the Railway, it appears that two 
sum.s of Rs. 500 each wore paid up to 
the 19th of October 1907. There is no 
clear evidence as to who made tliese pay¬ 
ments, that is to say, who found the funds 
with which this sum of Rs. 1,000 was 
paid. The plaintiff .^ays in his deposition 
that he paid the fir.>t item of Rs. 500 
out of funds in hand, by which he apparently 
meant the partnership funds, that is to say, 
the proceeds of the sale of grass. If that 
statement i.s true, then all the partners con¬ 
tributed that sum. As for the 2nd item 
there is an absence of evidence as to who 
contributed that sum. Mr. Bowder makes 
a somewhat vague statement on the point, 
as he says that one or other of the defendants 
must have paid the last six items raeutioned 
by iiim. In tbe ab.seuce of clear evidence 
it mu.st be presumed tliat tlie second sum 
of Rs. 509 was also paid by all the three 
persons; so thatout of this sum of Rs. 1,000 
each of the two defendants, Shiv Prasad 
and Shiv Tal al, must be deemed to liave 
paid one-third, i. e., Rs. 333-5-1. Mr. 
Bowder’s evidence shows that Shiv Prasad 
paid Rs. 300 more on three different dates 
and that Shiv Tnhal paid Ks. 233-5-6. In 
the absence of any evidence to show that 
this money was paid by them out of the 
proceeds of tlie partnership business, they 
must he presumed to have paid the two 
.sums mentioned above. Therefore, the total 
amount coiitrilmted by Shiv Prasad must 
be held to have been Us. 633-5--A ami that 
contributed by Shiv Tahal Rs. 566-10-10. 
Shiv Prasad and Shiv Tahal were, as 1 have 
said above, liable for Bs. 666-10-8 each. 
Therefore, the amount contributed by Sheo 
Prasad was’short by Ks. 33-5-4 and that contri¬ 
buted by Shiv Tahal was short by Us. 99-15-10. 
These are the amounts for which these tno 
persons must he hold liable to the plaintiff^ 
The result is tliat I discharge the decree of 
the Court below ami make a decree in the 
plaintiff's favour for Rs. 33-5-4 against 
Shiv Prasad and R.s. 99 - 15-10 against &hi> 
Tahal. 

Having regard to all the circum.stances 
of the case, I direct that the parties heai 
their own costs of the whole litigation includ¬ 
ing the costs in this Court. 

Appeal allowed) Decree modified, 
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U0HH.K11AM* AND KCMAl’N RAILWAY COMPANY V. 

ALLAUAB.VO lUGH COURT. 

Civil Revision Petition No. 1G7 of 1911-. 

Mtu’ch 5, 19u"). 

Pi'cscnl: - Mr. .Uistice Pigpi>tt. 

Tuk HOlllLKlIANl) and KUMAUN 
R.-VILWAY Co.—D lfendant—Appellant 


vey^sHs 

ISMAIL KHAN— Plaintiff—Respondent. 

Riiltcay——Imlcmnifii hon'l—Rii^l 
mte fonn i^hortngc of—Linhilihj if lt illuii!i 

Company—Hiylif of conniyuce. 

Whore the seiulor of ‘roods throiiirh a Uuihvay 
CompAuy signs “risk note form A”, lie imlenmilios 
the Company and makosit fret from all responsibility 
for the condition into which the goods may bo 
delivered to the consignee at destination and for any 
loss arising from the same. The consignee, however, 
is entitled to have the consignment weighed on t lie 
spot in the presence of some respectable servant 
of the Uailway Company and it is the duty of 
the Hailway servants re.^ponsibie for the delivery ot 
the goods to otter reasonable facilities for this 
operation. If the Railway ser\ants do not allow the 
consignee to have the goods winghed at the time ot 
delivery and thus let them remain lying in the Rail¬ 
way go-down to tlie detriment of the consignee, the 

Company is liable in damages, ip* ^ 

A risk note in form A is simply an indemnity 
bond bvthe sender for the l>cnelit of thoCompan>. 

It cannot in itself affect the rights of the consignee 
who is entitled to receive the consignment us ordered 
by him and to claim eompenstifion in the event ot 
the consignment suffering loss or damage. LP- ‘ • < 

col. 2.] . 1 r i\ 

Petition for revision agaiust an order ot the 

Small Cause Court Judge, Bareilly, dated the 
21st July 191-1. 

FACTS.—A consignment of 11 tins of ghi 
was made over to the applicant Company at 
Tanakpur Railway Station for delivery to 
Ismail Khan at Bareilly. The sender was 
reciuired to syjn a risk note, as the goods 
were defectively packed and were liable to 
leakage and wastage. By tiiis ri.sk note, 
the sender covenants that he will hold tlie 
Railway Company free from all res¬ 
ponsibility for tlie condition in which the 
goods may be delivered to the consignee. 
When the goods reached Bareilly, the 
consignee thought that Hve tins had suffered 
damage and he refused to take delivery 
except on certain conditions. After sometime 
the Company sold the goods at auction. 
The plaintiff brought the present suit for 
damages, and it was decreed by the first 
Court. The defendant Company applied in 
revision to the High Court. 

Mr. B. E. O'Conor^ for the Appellant:— 
The applicant Company was not liable for 


ISMAIL KHAN. 

any loss arising from leakage or wastage in 
transit. The consignor was required to sign 
the lisk note with this oltject and tlie risk 
note having been signed, all responsihilily 
of the Company cea.sed. 

Tlie Judge has decreed the suit on tlie 
ground also that the Company acted 
unreasonaiily in refusing delivery to plaintiff 
on his terms. The Company was la't in any 
way bound to emlorso the shortage on the 
Railway receipt. The plaintiff wanted an 
admission by the Compiiny's servants of the 
shortage and wanted to supply evidence for 
his case from the Company, and this the 
Company could refuse to do. Tlie consignee 
could not demand delivery suliject to the 
condition that the shortage should be noted 
down by the Company on the receipt or in its 
books. 

1 rely on Jicala /Vrs/na/ v. Indian 

Peninsular Jiathi'iiU ll^* 

Kven if the endorsement had been made, 
the consignee eould not sue the Railway 
Company for loss in \iewof the risk note 
and so no injury acci'ued to plaintiff by tlie 
conduct of the Company. Tlie Company 
was always willing to help the plaintiff and 
up to the last moment before auction, it gave 
him notice to remove the goods under sec¬ 
tions 55 and 5() of the Railways Act. 

Dr. lb'. M. Snleman, for the Opposite 

Party:_The plaintiff did not sign the risk 

note. Plaintiff wrote .several times to tlie 
Company. He wanted that the goods should 
be weighed at the Railway Station but the 
Company did not heed him. Ihe Station, blas¬ 
ter wanted receipt for the full amount of ghee 
and refused to weigh. This fact was repre¬ 
sented to the Company. Still no action was 

The plaintiff never wanted the Railway 
Otiicials to endorse the shortage. He wu.s 

willing to note it him.self. 

The execution of the risk note did not 
entitle the Company to demand receipt 
for the full quantity which was not deli¬ 
vered. 

Even if the plaintiff could not have been 
able to sue the Company, lie could sue the 
consignor and hence liis attitude in wanting 
to note the shortage was reasonable. 

^Ir. B. E. O’Conor, in reply:—The Railway 
receipt was in po.ssession of the plaintiff'. 


(1) 21 Ind. Cas. -ilSj 11 A. L. J. 772. 
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He could have endorsed the shortag’e on tlie 
receipt and .sjiven'itto the Staticni Master. 
N.o one could prevent him from doing so. 
ifis attempt was t» get an endorsement from 
the Station blaster and to collect evidence in 
his favour. 

JUDGMENT.—Tins is an application in 
revision on the part of the Rt)lhlkhand and 
Kumaun Railway Company, against wliom 
the opposite party, who was the plaintiff in 
tlie Court below, has obtained a decree for a 
sum of Us. 'M\ from the Court of Small 
Causes at Uareilly. The case has been 
brought before this Court, because tlie defend¬ 
ant Company desires to obtain an autliori- 
tative decision as to the respective rights and 
liabilities of tlie parties in respect of goods 
consigned under what is known as a risk 
note, form A." The es.sentiai facts are 
simple. The plaintiff was tlie consignee of 
eleven tins containing ghi winch were made 
over to tlie defendant Company at Tanakpur 
Railway Station for delivery to tlie plaintiff 
at llareilly. Wlien the consignment was 
tendered, it appeared to tlie Railway Com¬ 
pany that the goods were so defectively 
packed as to he liable to damage, leakage or 
wastage in transit. Accordingly tlie sender 
was reiiuired to sign the risk note above 
referred to. Tins document is in effect an 
indemnity bond, whereby the sender cove¬ 
nants that he will hold the Railway Company 
liarniless and free from all responsibility for 
the condition in which the aforesaid goods 
may be delivered to tlie consignee at destina¬ 
tion, and for any loss arising from the same. 
'When the consignment reached Ihireilly, the 
consignee was of opinion that the five out of 
the eleven tins had suffered damage in transit. 
He refused to take delivery e.xeept on certain 
conditions. A lengthy correspondence follow¬ 
ed, and finally the defendant Company sold 
the ghi at auction. The ghi had clearly 
deteriorated in value and the price realised 
was a small one. The Court below lias 
held that the plaintiff was entitled to com¬ 
pensation, which has been as.sessed at the 
sum already stated Witl regard to the 
position of the pai ies at i !ie moment the 
consignee inspected the g< ods at Bareilly 
Station and the pi 'per co' rse for the con¬ 
signee, to liave foil wed ui ler the circum¬ 
stances it seems to • le that the principles 
involved are fairly obvious and have been 
very correctly laid down b/ this Court in 


t^.MA[L KHAN. 

the case of Jivala Pershad v. Urcat 
ludinn Pcnivshlar PaiUvay (1), and in 
anotliercnse which is printed as a foot-note* 
to the report above-mentioned. The con¬ 
signee was entitled to have the goods weighed 
then and there before he surrendered the 
railway receipt. When this had been clone, 
he was entitled to endorse on the back of 
the railway receipt a statement that he ac¬ 
cepted delivery of tlie consignment as it 
stood, while taking note of the fact that its 
actual weight was only so much and not the 
full weight as given in the railway receipt 
it.self. He would probably also liave been en¬ 
titled to add to his endorsement any remarks 
which he might think proper to make for 
his own protection regarding the appearance 
of the consignment at the moment of his 
accepting delivery. The Station lilaster or 
other local ollicials of the Railway Company 
at the delivery Station were bound to offer 
to the consignee reasonable facilities for 
weighing the goods on the spot, and would, 
in my opinion, be going beyond their legal 
rights if they in.sisted on the .surrender of 
the railway receipt, with a mere endorsement 
to the effect that the goods therein specified 
had been duly received, before allowing the 
consignee access to the goods for the pur¬ 
pose of verifying tlie weight. It being 
obvious, on the other hand, that the Railway 
Company were bound in self-protection, and 
would be perfectly entitled, to maintain 
elfective custody of the goods through 
their servants and agents until the railway 
receipt was delivered up to them, the 
practical result is that the plaintiff’s rights 
were to have this consigment weighed on 
the spot in the presence of some respectable 
servant of the Railway Company and 
tliat it was the duty of the Railway servants 
responsible for the delivery of the goods to 
offer rea.sonable facilities for this operation. 
Now it is cpiite certain that the consignee in 
this particular case was not allowed to do 
what 1 have above sugge.sted. The case for 
tlie defendant Company is that the only 
reason why he was not allowed to do so 
was that he did riot content himself with 
asking merely for thi.s, but he required the 
Station Master or some other official of the 
Company to certify by his signature, either on 


•See Koka Hal v. G. L V. Raihvay, 21 lud. Cas. 428} 
11 A.' L. J. 775 note. — Ed. 


Vol. XXIXl 


INDIAN CASKS. 


s. 


JUfA 


LL 


ROHU,KUANI> AND KUMAl’N RAILWAY CO.MI'ANY V, ISMAIL KHAN. 

the endorsement proposed to be made on the I think tliere is some n 
railway receipt, or on some otlier document 


that the consignment in (piestion was in fact 
being delivered sliort weight and perhaps 
also in a damaged condition. This is really 
a simple issue of fact, and the utmost that 
could be said in support of this application 
for revision would be that the position has 
not been fully appreciated in tlie Court below 
and the mind of that Court not directed with 
sutlicient clearness to the investigation of the 
precise question of fact on which the riglits or 
liabilities of the parties should have been 
made to depend. 1 think there is a certain 
amount of force in this argument; but I am 
not disposed to allow it to prevail. For one 
thing I am of opinion that, if there was any 
misapprehension of the essential issues of the 
cose in the Court below, that was largely 
due to the attitude taken up by the defendant 
Company in their pleadings before that 
Court, a point as to which I have a few 
words to add presently. I am further of 
opinion that, from any possible point of 
view, the Company in this particular instance 
must be held to have made themselves liable 
to the payment of some damages at any rate to 
the plaintiff by reason of the delay which 
took place before the claim of the plaintiff-con¬ 
signee to take delivery, either of a portion only 
of the consignment or of the entire consign¬ 
ment subject to conditions, was either accept¬ 
ed or definitely rejected on behalf of the Cora- 
pany. It seems to me that those responsible 
for the action taken on behalf of the defendant 
Company in this matter were not only under 
some misapprehension as to the extent of their 
legal rights, but were at the same time using 
their advantageous position, as being the party 
in possession of goods of a peculiarly perishable 
nature, in order to put pressure on the con¬ 
signee to accept delivery on their own terms. 
1 he Company was in no hurry, being under 
the impression that any loss which might 
result from the deterioration of the ghl lying 
in their godown woold inevitably be borne 
by the consignee. Tliere was always the 
possibility in their favour that the latter 
might become nervous as to the extent of this 
loss and the soundness of his legal position, 
and might close the transaction by accepting 
delivery on a railway receipt endorsed with 
a mere acceptance of the goods as despatch¬ 
ed. l^rora the arguments that have been 
addressed to me in support of this application, 


side of the Railway Co 


Vakil lll«*’ 

i. 


Court. 
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the legal effect of a risk note in “form A.” 

'I'hat document is simply an indemnity hond 

by the stmder for the benefit of the Company. 

It cannot in it.sclf afiect the rights of the con 


signee. The latter is obviously entitled to 


receive the consignment as ordered by bim 
and to claim compensation in tbo event of the, 
consignment suffering Jo.ss or damage. Tlie' 
question whether, in this particiihir case, 
if delivery had been made on the I’ailway 
receipt endorsed as already suggested, the 
consignee would have been entitled to claim 
damages in the first instance from the Railway 
Company, leaving the Company to enforce 
their legal remedy against the sender under 
the risk note, is one which does not arise on 
the facts as they stand. As a matter of fact 
I h.ave a little doubt that anj consignee, claim¬ 
ing damages under the cricumstances suggest¬ 
ed, would, in his own interests, have implead¬ 
ed both the Railway Company and the sender 
and wouldordinarily, atany rate, have obtain¬ 
ed a decree against thesender alone, the latter 
haying accepted all responsibility for the con¬ 
dition of the consignment when placed in the 
hands of the Railwaj’’ Companj'. As the 
ca.se stands,.! am clearly of opinion that the 
defendant Company have made themselves 
liable in damages to the plaintiff by their con- 
duct, when delivery was asked for by the 
latter. Kven supposing that there was some 

misunderstandingbetweenthepartiesatllareil- 

ly, and that neither the plaintiff consignee nor 
tlie local officials of the Railway Company 
in charge of the consigmeiit;clearly appreciat¬ 
ed their respective rights and liabilities, I 
think tlie defendant Company should definite¬ 
ly have offered the plaintiff facilities for weigh¬ 
ing the consigunient on the spot before 
requiring him to part with the railway receipt. 

I bold them liable in damages partly for thi.s 
reason, partly for their long delay in return- 
in » a definite answer to the plaintiff’s claim 
and partly for having sold the consignment 
at auction under circumstances which did not 
warrant the adoption of tliat cmirsa. Tlie 
application before me raises no serious question 
as to the amount of the damages awarded 
and consequently I do not discus.s this 
point. The result is that the application fails 
and I dismiss it with costs. 

App]icafion dismi.fseit. 
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ALLAHABAD HIGH COURT. 

Skcond Civn, Aim’E.al No. of 1914. 

April 21, 1915. 

Present: — Mr. Ju.stice Pippott. 
MAKHDOOM BAKHSH SHAH and 

OTHERS —Defendants—Appellants 

verstis 

HASH IM ALI —Plaintiff—Respondent. 
Specijic lieliej Ac/ fl »J 1S77', >•. H—NM«V/or po^^^v.^. 
si'ou Oil IHh’ — D>\1ci<cp — /)»’/• 

rlalit In snt tip tiHe. 

A suit in e'eotmt'ur on tlio basis nt' jiossrsson' 

title is mnntainablc a^rniu?t any ]iorson who 

cannot show title in himself, apart altn"(‘thcr 
from the provisions of section 9 of tlie Specitic 
Belief Act. The diffi-rence is that in a suit under 
the Specific Relief Act, the defendant will not be 
allowed to plead or to prove title in himself; whereas 
in a suit upon possessory title brought independeni'y 
of the provisions of the Specific Relief Act, or even 
after the period of limitation prescribed for a suit 
under section 9 of that .\ct has expired, the defend¬ 
ant will be allowed to plead his title and to 

prove it. if lie wants to do so. If he fails to do so, 

the plaintiff can get a decree, even though ho has 
been able to prove nothing more than possession 
hv himself of the ]»roperty in suit up to the date of 
his wrongful ejectment by the defendants. [p. 211, 
cols. I A 2.] ■ 

Ventroj Winutuirnm \. 'S<trnij<tu Hhivaraui KhhtI, 
fi H. 210,• Wali Aliiiinil Khan v. Ajadhia Kandn^ 
13 A. 537; A. W. N’ (1891) 190: Oolhid P)n.<ad v. 
3/o/in« La!, 24 A. 157; lnmnU Ariff v. Unhnwf'd (Shoiin, 
20 C. 834; 20 1. A. 99, referred to. 

Second appeal from tlie deei.sion of the 
District Judge of Azamgarh, dated the 3rd 
February 1914. 

Mr. Shafi’U-zaindHj for the Appellants. 

Dr. S. M. Suleman, for the Ile.spondent. 

JUDGMENT.—Tin's is one of those 
second appeals in which tlie only real dilfi- 
cnlty is to ascertain witli certainty wliat 
facts the lower Appellate Court intended to 
find, or mu.st be taken to have found. The 
suit was one for recovery of possession over 
a certain plot of land and a tree situated 
tliereoii. If I rightly understand the pleadings 
there never was any question of title, strictly 
so called, in issue between the parties. The 
land in question is situated in the ahath', or 
inhabited site, of an agricultural village, 
and the proprietors of the soil are no douht 
the zamindars of the village. The plaintiff 
alleged that he had been for many years in 
actual po.'!.‘5e8sion and occupation of the 
land in suit, having erected a thatched hut 
thereon and po.ssessing the rest of the land, 
not actually covered by the suit, as a court- 
yaid appertaining to the .'nme. He further 
alleged that, during his absence from the 


village, the defendants, without any sort of 
right or title, had demolished the hut 
which belonged to him and taken possp.ssion 
of the land and of the tree, erecting a shed 
of their own on some portion of the land. 
The defendants’ reply was that the plaintiff 
had never been in possession, that they had 
never dispos.sessed him, but that on the 
contrary they themselves had been in po.sses- 
sion and occupation of the land for many 
years. The fir.st Court found that the plaint¬ 
iff had failed to prove any title to the land 
in himself, and. upon this finding alone, 
dismissed the suit. One of the grounds ex¬ 
pressly taken by the plaintiff when he 
appealed to tlie Court of the District Judge 
was that he was entitled to a decree on proof 
of the fact of liis possession. At the hearing 
of the appeal by the District Judge, a ques¬ 
tion of procedure arose which ha.s to .some 
extent complicated the case. The defendants 
tliem.selves in the Court of first instance had 


pleaded tliat the land in .^uit had, many 
years previously, been occupied by tl e 
residential hou.se of a tenant named Reoti. 
They alleged tliat the said Reoti had died 
many years prior to the institution of the 
suit, leaving no heir, and that they had 
themselves occupied the site ever since the 
time of Reoti’s death. In connection with 
this plea the plaintiff produced in the Court 
of first instance a mortgage-deed in hi.s 
favour purporting to he executed by this 
Reoti Kahar. The learned Munsif seemed to 


have thought tliat the production of this 
document could not help the plaintiff’s 
because there was nothing in his plaint to 
indicate that he claimed posse.ssion of the 
land in suit on the strength of any title as 
a mortgagee. He also held tliat tlie document 
had not been sufficiently proved by the evi¬ 
dence of the scribe, Uttnm Lai. Tlie learned 
District Judge has not clearly stated that he 
held this document to lie proved : but there 
is a passage in his judgment which siuiMS 
that he regarded it as evidence of the fao 
of the plaintiff’s possession. Tlie documeti 
is unregistered, and the transaction was one 
of usufructuary mortgage for a sum of le«s 
than Rs. 100 so that it could have been 
effected at the date in question withou 
,execution of any document. Under tie 
ticcnnistances tlie learned District Judge was 
entitled to hold it proved, and he seems o 

have so held, that Reoti, who wfts admBt^d 
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before him to have been the former occupier 
of the land in suit, had transferred, or pur¬ 
ported to transfer, whatever riglits of occupa¬ 
tion he possessed to the plaintiff hy way of 
usufructuary mortgage. What tiie learned 
District Judge has, in my opinion, undoubtedly 
found is that, on the evidence as a whole 
the fact of the plaintiff's being in possession, 
and of his wroneful dispossession by the 
defendants at or about the date alleged in 
the plaint, is satisfactorily proved. On this 
Hnding he has decreed the plaintiff's suit. 
The contentions before me in second appeal 
are sul)stantially three. Ontj is to the effect 
that there has been no clear Hnding 
by the lower Appellate Court on the fact of 
the plaintiff's possession and with regard to 
his dispossession by the defendants. This 
plea is to my mind concluded by a perusal 
of the judgment of the lower Appellate 
Court. The second point taken is tliat the 
unregistered nmrtgage by Keoti in favour 
of the plaintiff' was not legally proved. I 
think, under the circumstances of the case, 
there was evidence on tlie record upon which 
the lower Appellate Court was entitled to 
come to the Hnding which 1 have already 
.set forth. The third point taken is that tlie 
lower Appellate Court made an entirely 
new ca.se for the plaintiff. This has been 
argued before me on the assumption that the 
learned District Judge must he taken to 
have decreed the plaintiff's claim as a claim 
for recovery of po.ssession under section ^ of 
tlie SpeciHc Itelief Act, There is authority 
for the proposition tliat a suit for recovery of 
po.s.session based upon title should not be 
allowed to be converted into one under 
section 9 of the SpeciHc Relief Act. I do not 
think however, that the learned Di.strict Judge 
has offended again.st this principle. The 
argument addressed to me on behalf of the 
defendants-appellants overlooks the fact that 
there can be a suit in ejectment on tlie basis 
of possessory title, maintainable against any 
person who cannot show title in himself, 
apart altogetlier from the provisions of 
section 9 of the SpeciHc Relief Act. The 
difference is that, in a suit under the Spcci- 
iie Relief Act, the defendant will not be 
allowed to plead or to prove title in himself; 
wlmreas in a suit upon posse.ssory title 
brought independently of the provisions of 
the SpeciHc Relief Act, or even after the 
period of limitation prescribed for a suit 


under .section 9 of that Act has expired, the 
defendant will be allowed to plead his title, 
and to prove it if lie wants to do so. If he 
fails to do so, the plaintiff can get a decree, 
even though he has been able to prove no- 
tliing more than possession by liimself of 
the property in suit up to the date of his 
wrongful ejectment by tlie defendants. 
Authority for these propositions may bo 
found in Prmraj Hharanicam v. Knrayan 
Shiraram Khisfi (1), ll'j/i Ahnmd Khan v. 
Ajudhia Kanda (.2), (tohind /hv/.s-ud v. Mohan 
Lai (3) and hinail v. Mahomed 

OhoHs (-O. As 1 have already pointed out, 
the present suit is one in wliich title, other 
than wliat may be called possessory title, 
was not set up by, and was not in fact 
vested in, either of the parties, 1 do not 
think that the decision of the learned Dis¬ 
trict Judge isopen to objection upon any of 
the grounds taken. I dismiss this appeal 
with costs. 

Appenl dismissed. 

(1) 0 U. 215. 

(2) 13 A. 537; A. W. X. (lb'll) liH). 

(3) 24 A. 157. 

(4) 20 C. S34: 20 1. A. 1)0 


CALCUTTA HIGH COURT. 

Aim'E.m, from Ouokr Xo. 311 of 1913, 
l‘'ebrnary 191-5. 

Preneiit: —Mr. Jnsticc Sharfiuldin and 

!Mr. Justice Coxe. 

KUSHAWE SURUXDRA SAHI a.vo 

OTHERS—JcDOMEXT-DEUrORS—A fFELLaXT.S 

t'ers7is 

Pant OEVHilNDRABALA DASI— 
Opposite Party—Respo.nde.xt. 

Ctril Procedure Code (.lr( I' of 1008). O. A'.\7, r. 00, 
O. A'.V.V//, r. 3—Ai}i}liciition to net anide nale on ijrvuiul 
of fraud and cotluHioii, niaintaiiiiibilitij of — Minor nub- 
ftituted an JuJgincnf-di'btor—Cn'niih'nn a«l lifoiii not 
appointed — Sale, efref of. 

On tho ilontli of u jiul^nuMit-delR )run appHoatioii 
lor snb.'stitution of the iminr of rhe .solo legator 
of the jnclginont-debtor, a minor, and lii.s fatlior 
un«l others was made. Xo ai>i>liea(ion was made 
under Order XX.Xll, nih* 3, of Civil Procedure C(kIo, 
for tin* a|)|i'»inlniont of a guardian ad litem. 
father actotl throughout and eventually tlie jiropertv 
was sold and ))Uivliase«l hy the decree-holder. The 
mother, aeting as the guardian and iie.xt friend of 
the miinir, ap|ilie.l Ut th'^ >ale set asi<|p nndei- 
section 47 ami Order X.Xf, rule hO, Civil Procedure 
Code, alleging fraud and collusi.ut; 
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H^fd, that undor llio oircumstiinces of tli<* ciiso 
llu' moflier was ontirlod to make tlio applioarirm and 
tlmt aho should ho apiiointod guardian ad litem of 
the minor, [p. 213, col. 1.] 

Ileltly fnrtlior, tliat the sale of tlio property without 
appointing such a ‘ruardiau was in itself an irregu¬ 
larity which would vitiate tlio sale, if it caused injury 
to the minor, [p. 213, col. l.J 

Appeal against an order of the Subordinate 

Judge, tirst Court of Saran, dated the 4lh of 

June 1913. 

Babus Mohendra Nath Itoij and Rojendrn 
Prosnd, for the Appellant. 

Dr. Ohosli and Babu Oin'ja Prominn Pni 
Choicdlutry and Pnia Charan Sahn, for the 
Kespondents. 

JUDGMENT. 

SuARFUDDiN, J.—lii this appeal the appellant 
is a minor. He had, on tlie 10th July 1912, 
applied under .section 47 and Order XXI, rule 
00, of the Civil Procedure Code, to .set a.side the 
sale of his properties in e.xecution of a decree 
on the ground of irregularities resulting in 
inadequacy of the price fetched at the sale. 
This petition was put in on his behalf by his 
motlier as guardian and next friend of the 
minor. 

The decree that brought about the sale 
wa.s a mortgage-decree, the mortgagor 
being Baboo Shyam Surendra Salii, 
tlie uncle of the minor. Shorty after 
the lirst execution petition the mort¬ 
gagor died and thereafter on the 22nd 
!March 1909, an application for substitution 
was made hy the decree-holder. Tlie present 
appellant is the sole legatee of his uncle, the 
mortgagor, under a Will. The above appli¬ 
cation was that the name of the minor, along 
with that of his father, Hari Harendra Sahi, 
and .some others should be substituted. No 
application, however, was made under Order 
XXXII, rule 3, for the appointment of a 
guardian ad litem of the minor. Nor does it 
appear that any such order was ever made 
under the above provisions. But on the 
above application by the decree-holder 
substitution w’as made, but the minor was 
not described in the amended execution peti¬ 
tion as b»ing under the guardianship of his 
father. The minor in this amended execu¬ 
tion petition was simply named and described 
as a minor. It is admitted, however, that the 
father began to act as guardian of his minor 
son and he did act as such in the previous 
.stages of the execution proceedings and the 
Court allowed him to act as such. The 


father, a.s already observed, was himself 
one of the substituted judgment-debtors. 
The father of the minor has another .son 
by another wife and this son is married to 
the sister of the present Maharaj Kumar of 
Hutwa, and it is the Hatwa Raj which is the 
purchaser at the sale. 

It appears that there were five execution 
proceedings. The la.st ended in the sale of 
the properties. 

The sale was fixed for the 3rd June 1912 
which was a public holiday, and the Court 
was closed on that day. On the 4th June, 
7. e.y on the re-opening day, a petition was 
put in only on behalf of the father of the 
minor, under a vahnlatnamah executed only 
on behalf of the fatlier. fn the body of the 
petition it is mentioned that by the arrange- 
mentsugge.sted in the petition the minor would 
also be benefited. But it is clear that so far 
as this petition goes, the minor was not repre- 
.sented. By this petitiontheCourt was informed 
tliat the ilaharani of Hatwa was willing to 
purchase tlie properties at the sale on behalf 
of her ward, the Maharaj Kumar of Hatwa, 
and as for that end she had to move the 
HIgli Court, the sale should be po.stponed for 
a week. 

This petition also waived the right to 
demand a fresh proclamation by .stating 
that the sale proclamation had been duly 
published and .served. The sale was post¬ 
poned and was fixed for the 11th June. Tne 
sale proclamation had notified tliat 48 
inahals had to be sold. In the ordinary course 
the.se mahids should have been put up one 
by one and not in one lot. On the 11th June, 
before the sale, an application was put in on 
behalf of the minor alone without stating 
who acted for him as guardian. The scribe of 
this petition is one Sridhar Lai, whoisnn agent 
of theroinor’s father (Vide vahilalnam<th.(\nied 
1st June and filed on the 4th June). There 
is a little difference in the name. In the 
petition he .signs as Sridhar Lai and in tlie 
vakiiinhtamah as Sridhar Prosad. AVe have 
been assured that it is one and the same 
man. It is a matter for inquiry. Let us 
now examine this petition of the 11th June, 
wherein the minor is not at all represented. 
Contrary to the notification in the proclama¬ 
tion of sale, the prayer in this petition is that 
all the viahals (48 in number) .should be sold 
in one lot becau.^e <l:eie were big and monied 
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men who wished to purchase the mahals. 'L'lic 
Subordinate Judge accepted the prayer and 
all the 48 mahals were sold in one lot and 
purchased by the Hatwa Raj. 

On the 10th July 1912 tlie motlier of tlte 
minor, styling herself as the guardian and 
ne.vt friend of her minor son, applied under 
section 47 and Order XXI, rule 90, of the 
Code on various allegations of fraud and 
collusion, but the learned Subordinate 
Judge rejected that petition on the ground 
that so long as the minor’s father, wIjo 
had acted as guardian throughout the 
execution proceedings for four years, is not 
removed from his office, the mother had 
no locus standi to make the petition. 

If the learned Subordinate Judge had only 
taken the trouble of reading the petitions of 
the 4th and the 11th June, he would have 
found that the minor was not at all represent¬ 
ed in these petitions. 

It is admitted that no application for the 
appointment of a guardian was ever made 
and no such order was ever passed. The 
father was never formerly appointed guardian, 
and I do not see hnw one could ask the Court 
to remove a man from guardianship who was 
never appointed by the Court, On the 
application of the decree-holder filed on the 
22nd March 1909, it was the imperative duty 
of the Subordinate Judge, after making some 
inquiry, to appoint a proper person as a 
guardian of the minor to act for him in the 
execution proceedings. No such thing was done. 
A number of authorities have been placed 
before us by tlie respondents .showing that 
when a person, although not formally appoint¬ 
ed, has acted for the minor throughout a pro¬ 
ceeding or a suit, the Court ough« to hold 
that the minor was repi’esented. But in the 
present proceedings the minor was not repre¬ 
sented by his father as already pointed out. 

We hold that, in the circumstances stated 
above, the mother was entitled to make 
this application and that .she .slioiild be 
appointed guardian ad litcin of the minor. 
The .sale of the property without appointing 
such a guardian is in itself an irregularity, 
which will vitiate the .sale if it has caused 
injury to tite minor. Accordingly we remand 
the case under OrderXLl, rule 23, for disposal 
on the merits. The Subordinate Judge must 
decide whether any irregularities, other than 
that mentioned above, have been proved, and 


whether, if so, the minor lias been injured, 
either by the irregularity to wdiich we have 
referred or by those found by the Subordinate 
Judge. Costs w’ill abide the result. 

Co\K, J.—1 agree. 

Case remauilcd. 


ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal No. 1119 

OF 19:4.. 

February 25, 1915. 

JVci’ex/:—Justice Sir George Knox, Kt. 

MUHAMMAD HASAN ASKAUl — 
Decuee-holder—Appellant 

versus 

NlA/i HUSAIN AND 0THi:Rs—J udoment- 
DEiiTORs—R espondents. 

Execution —PoH-er :>f cj-ccution Court to countlrt'' an 
nmbiijitou.s dccrec—Dccree, aiiihitjuity in. 

Whore a decree is incomplete and umlii'fuons, i( 
is not the duty of rlic Court executing tlie decree 
to complete it and to give a definite expression 
to the ambiguity, [p. 21o, col. 1.] 

Pirbbii Narain Slug}, v. Hup Singh, 20 A. ID": A. \V. 
N. (1808) 93; Li7ad/iar V. ChaturbhuJ, 21 A. 277; A. W. 
N. (1899) 04; Ram Lnpit Rfini v. Chovaram, 4 C. L. 11. 
97, referred to. 

E.vecution second appeal from the decision 
of the Subordinate Judge of Allahabad. 

The Hon’ble Mr. Ahdul Uaouf, for Mr. 
llahmat VlJah^ for the Appellant. 

The Hon’ble Dr. Tej Bahadur Saprujov 
Respondents. 

JUDGMENT.—Tlie Munsif of Allalmbad 
pa.s.sed a decree in tlie following terms: ‘Tt 
is ordered and decreed that tlie plaintiff’s 
claim, for pre-emption, be dismissed with 
costs as against all the defendants with the 
exception of defendants Nos. 5 and 6, that 
the plaintiff’s claim for pre-emption, in respect 
of the shares of defendants Nos. 5 and 0, if 
any in the property in di.spute, lie decreed; 
and lliat if the plaintiff deposits for payment 
to defendants Nos. 5 and (>, within one year 
from this date, the proportionate amount of 
the considemtion money, equal to the price 
of the .shares of defendants Nos. 5 and G, 
with reference tu the entire consideriition 
money, R;;. 780, Lpecified in the sale-deed, 
then on his .so depositing the afore.said 
money, lie (tlie plaintiff) shall be entitled 
tu get possession over the shares of defend- 
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ants Nos. 0 and d. if any, in the property in 
dispute.'* 

Tliat decree was neither taken into appeiil 
nor has it in anyway been altered since it 

passed. 

Tlie decree-holder applied to execute tlie 
decree, and in Ins application he asks tliat 
lie may he put into actual and formal pos¬ 
session of tlie shares in the zoniimhtn pro¬ 
perty soufflit to be pre-empted, beiiifi tlie share 
of Musainmnf Sakina llibi and Kaniz Hano 
Bibi specitied below. lie then goes on 
to .say that under the orders embodieil 
in the decree, lie had deposited in Court 
Us. 102-14.ll, and he sets out, as the .share 
over which lie asks to be put in posse.ssion, 
a share amounting to 17 kdivuls in Muiiza 
Manauri, Patti Hub-bun-ni.sa, Ptirgiinn Chail. 

The MunsiE of Allahabad, in whose 
Court this application was Hied, at once 
found bimself face to face with objections. 
These objections were several in number. 
One of tliem was tliat the decree-holder 
sought to execute the decree not aguin.st 
the property of S.akina liibi and Kaniz 
llano Uibi, but against the property of the 
heirs of Abid Husain; and further tliat the 
ladies above-mentioned bad no interest 
in the property pre-empted, this share 
liad not ■ been set apart or specitied in the 
decree ; also that their sliare could not be 
determined in the execution department and 
the decree was not a decree which could be 
executed. 

The learned Munsif went into the ques¬ 
tions raised and the nature of the questions 
which he had to determine will he seen 
from the issues which he framed. He 
set himself to decide whether a Muham¬ 
madan father or a Muhammadan son had 
died first ? ■Whether certain shares had 
been transferred before the pre-emption by 
an award of arbitrators Y Whether an 
application to have the award filed 

in Court was rejected? Whether the 
proportionate amounts of consideration which 
the deciee-holder had to pay, were 
matters to be considered in execution pro¬ 
ceedings ? 

After wading tlnough these troubled 
waters he arrived at the conclusion tliat 
the plaintiff was entitled to a decree for 
po.s.session over 125 sihams out of 11-V2 
eihauis of the whole property inherited by 
these ladies provided the pre-emptor 


dep:>sited 11^. Si-10-2 within a certain time. 
One lias only to contrast the decree pas.sed 
by tlie Munsif of Allahabad on the Sl.st 
of January 1911 with the order passed 
by the Munsif of Allahabad on the 3rd 
October 1912, to see that the real 

decree in the suit was that pas.sed on the 
ord of October 1912 and not tliat passed 
on the 31st January 1911. The decree 
passed in January 1911 was not an adjudi¬ 
cation conclusively' detei mining the rights 
of the parties witli regard to mailers- in 
controversy between the parties in suit, it 
left many of those matters undecided and the 
decree-holder, armed witli the decree of the 
31st January, liad a decree which the 
learned Subordinate Judge before whom the 
matter went in appeal afterwards found in¬ 
capable of execution. 

Tlie appeal before me contests the finding 
of the Subordinate Judge, and says that 
that Court was in error wlien it held t la 

tlie decree passed in January ^ 

decree ineapahlc of execution. Ihe leainet 
Counsel for the decree-holder in support ot 
the first plea taken by him in appeal, t.e., 
tliat the decree in question was a decree 
capable of execution, cited in support e 
his argument the case of Pirbhn * 

Sintih V. Rnp Singh (1). The decree before 
the Court in that case was a decree for sale o 
property in which the decree-holder am, 
the Courts wei-e at arm's length as o 

whether the decree gave or did not give le 
decree-holder interest after a certain date. 
This Court held that the decree /J 
and unambiguous on this question and m 
the executing Coui*t was hound to execu e 
according to its terms. 

I was next referred to the case of UU- 
JUar V. ChatnMn^ (2). That n-as a case 

in which' the Court executing the 
took upon itself t^ decide whether t 
decree, as it stood, was or was no . , ] 

decree, whether it was or ^ 

pas.sed. In both cases the Courts 
before them a decree and there 
question that when a Court is ‘ 
execute a decree, ita business is 
that decree according to the gstion 

taiiicd in the decree, and not to Q 


(0 20 A. 397; A. W. X. 

(2) 21 A 277; A. W. X, 1,1899) 
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whether the decree was a decree passed 
hy a Court having jurisdiction or whetlter 
some of the terms of the decree liad not 
h?eu erroneously entered in the decree. 
What the Court did in tiiis ease was to 
tal<e up an incomplete decree, llie terms 
of which wore ambiguous, and to proceed 
to complete the decree and to give a 
delinito expression to tlie ambiguity. I 
know' of no provision of tlie Civil Pro¬ 
cedure Code wliich allows tlie executing 
Court to do this. 

The case before me seems to be in 
accord with the ease of Ixuni Lapit R'lm 
V. Ohooaram (:l). Tliat was a decree 
passed under a snl’^hnniint and tlie Court 
passed its decree lilindly on tlie atilehuannf 
without ascertaining matters which liad 
been left unascertained by the snlahnnmo. 
As the learned Judges pointed out, dis¬ 
putes naturally arose when the decree was 
put into execution, and they held that a 
Court executing the decree was bound by 
the terms of the decree and it was only 
ia cases provided for by sections ’Jtl and 
212 of the Civil Procedure Code then 
in existence (now' Order XX, rule 12) that 
tlie Court is at liberty to determine the 
rights of litigants in proceedings taken 
after decree. As regards those rights the 
Cilcutta High Court held that they could 
not in execution go into the question at 
all. The result is that this appeal is 
dismissed wdth costs. 

Appeal disniissc'l. 

(3) I C. L. R.07. 


ALLAHABA.D HIGH COURT. 

FULL BdNCH. 

Second Civh. Ai’peat. No. 1-13 of 1911, 


May 7, 1915. 

l-resenti—Sh' Henry Richards, Chief 
Justice, Justice Sir P. 0. Banerjee, Kr., and 

Mr. Justice Tudball. 
lUHJ KUMAR UAL and othbks— 

Defendants—Appellants 

versus 

SHEO KUMAR MISSIR and otiieks— 


Plaintiffs—Respondents. 

Occupancy holding—ilortgnge before Agra Tcnancg 
{II of \dO\)^Rdin(iui6hmcnt after Act, effect of. 


Whore uu ocouiiancy holding was uhul'ractuiirily 
inortgagi'd fur go )d considorafion hofore the passing 
of the Agra Ti'uancy Act anti nhco-c iho inorlgagur 
afior passing ()f the Act n'lin<|uisliod flic holding 
fo defeat the mortgagee’s riglits; 

Held, that iho relimpilslniu'iit wa?: im’lVei/tnnl 
against the inortgiigoo. 

Joi Goptil Singliw VitiiDi Ihil, 10 Iml. C'a^. 

573; H li. t)P5, ap|iroved of. 

.Second appeal from tlie decision of tlie 
District Judge of Benares, dated the iSth Sep¬ 
tember 1913. 

Mr. Oalzari Lai, fOr the Appellants. 

.Mr. A. V. Ihihe, for the Respondents. 

JUDOMKNT.—The facts connected witli 
tills appeal are extremely simple. Prior to 
the passing of tlie Agra Tenancy Act. an 
occupancy tenant purported to mortgage the 
occupancy tenancy, The term of the 
mortgage was 59 years, in the year 1911 
tlie occupancy tenant entered into an arrange¬ 
ment with the zemindar tu relimiuish his 
riglits. The Court helow has found that the 
mortgage was for consideration and genuine. 
It has found that the object of relinquish¬ 
ment was to defeat the mortgagee s rights. 
The (irst Court dismissed the .suit on tlie 
ground that the Civil Court had no jurisdic¬ 
tion. Mr. Dalai, District Judge, on appeal i-e- 
versed the decree of the Court of Hrst instance 
and granted the plaintiff a declaration that the 
relinquisliment was ineffectual against him, 
and also granted an injunction restraining 
tlie zemindar from interfering with the 
plaintittV pos.sessioii. In our opinion the 
decision of the Court below* was correct. It 
is fully covei'ed by the decision of this Court in 
the case of Jai Gopal Narain Singh v. Uman 
])af (1), with whicli we still agree. We dismiss 
the appeal witli costs including in this Court 
fees on the liigher .scale. The objection is 
disallowed with costs. 

Appeal dii^niisseJ-, Objection disalloiced. 


(1) 10 Ind. Cas. 573; 8 A. L. J. 695. 
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CAL.CUTTA IIKIH COl'HT. 

Second Civii Aim’Eal No. o92-2 oe 19DJ. 

February 10, 1915. 

Prcscuf: —Mr. Justice Kiclianlsoii and 
Mr. Justice Miillick. 

TEPU MAIIAMMAD— Plaintikf— 

Ari’ELLANT 

veraiis 

TKKAVIT MAHAMMAl) and otheus— 

DeFENDANT.S—ReSJ’ONDENTS. 

7>viir, fu'H\ raisiliij vf, in A^ijirUafe Court —Dc fsiclo 
iaiollord, «.'•—True oivner, suit br<>u<jht by, 

for ejectment—Kncrouchinent of himt bij tenant — 
Presumption. 

It is always tliingcraiis to iillo>\' a now issue to lie 
niisocl at tlie appellate staj,n'. []) 21(5, eol. 2.J 

\riit're a person lias boon in possession of a 
partienlar estate ora partieular jiortion of an ostalo 
as landlortl, ruiijnts settloil by him on the 

laiul would have a j;ood answer to a suit for (•jeet- 
ment bi-ouf'ht by tlio true owner. [p. 2Wb <-‘eI. 2 ] 
Wln're a tenant of .1 oneroaohos oti tlie adjoininj; 
land of B, as between ,l and liis tenant, there is a 
presnm[ition that the oneroaehmont enures to .I’s 
benefit, and booonies an aeeretion to the tenant’s 
holding under .1. Tp. 210, eol. 2.] 

.V tenant will ordinarily hold the hind upon 
whieli he has eneruaohod as tenant of liis landlord 
and in that ease the landlord may jierhnps be 
deseribod as his ile facto landlonl. f ji. 217, col. l.J 
jWddf/«rc/in;id Shalri v. 3ft*<ijn/i, IOC. 820, followed. 
Hut tliat would not prevent the true owner of the 
land encroached upon from briiifrin" a suit for the 
jiurpose of rccoverinj; his possession, [p. 21”. col. l.j 

Appeal against the decree of the Sub¬ 
ordinate Judge of Zillah Jalpaiguri, dated the 
lilst May 1913, reversing tlmt of the Munsif 
at that place, dated the 19th December 
1911. 

Babu Jugendra iVa//< Ohouc, tor the Ap¬ 
pellant. 

Babu Tarakenhwae Pal Choivdhury, for the 
Respondents. 

JUDGMENT. 

IlicuAKDsoN, J. —The suit relates to two 
plots of land. It has been found, and is 
not now disputed, that the plaintiff has a 
good title to tlie land as a lessee under 
the zemindar, tlie Maliaraja of Cooch Behar. 
Defendants Nos. 2 to 4 are jotedars and 
their land adjoins the land in dispute. 
Defendant No. 1 is admittedly a tenant 
under defendants Nos. 2 to 4 in respect 
of the land comprised within their jote. 
The suit was brought by the plaintiff to 
eject defendant No. 1 from the disputed 
plots of which he is in possession. Dcfend- 


iint.s Nos. 2 to 4 do not contest the 
plaintiff's claim. 

It appears tliat defendant No. 1 is 
prima-jacie a trespasser and that the plaint¬ 
iff is entitled to succeed, unle.ss some 
.such defence as adveiAse posses.sion for the 
statutory period can be established. The 
first Court decided the suit upon the simple 
consideration that defendant No. 1, not 
having been in possession for more than 
five or si.v years, was a trespasser. The Iilunsif, 
therefore, decreed the plaintiff’s claim. 
The learned Subordinate Judge in the Court 
of Appeal below took a different view. In 
tlie first place, he allowed defendant No 1 to 
raise a new Issue. It is always dangerous 
to allow a new issue to be raised at the 
appellate stage, and the learned Subordinate 
Judge seems in this connection to have 
been betrayed into error. The new issue 
runs as follows: 'Having iowu ./it/e held as 
tenant of persons who were their de facto 
proprietors, has the defendant acquired any 
right, occupancy or non-occupancy, in the 
disputed land”i^ The issue was apparently 
framed with reference to the decision of 
the Full Bencli of this Court in the case of 
liinad Lai Pakraaki v. K<dn Pramanik (1). 
Some exception, however, may be taken to the 
mode in which the issue is worded. The 
que.stion it wa.s intended to raise was not 
whether the defendants No.«j. 2 to 4 were the 
de facto landlords of the defendant No. 1, but 
whether they were tlie de facto proprietors of 
the disputed land and in that capacity settled 
it with that defendant. Where a person has 
been in possession of a particular estate or a 
particular portion of an estate as de facto land¬ 
lord, it may be that raigeds settled by him on 
the land would liave a good answer to a suit 
for ejectment brought by the true owner, 
but to carry the principle laid down by the 
Full Bench to the extent to which it has been 
carried in this ease is to go much too far. 
There seems, indeed, to have been sora^ con¬ 
fusion in the Subordinate Judge’s mind 
between this principle and another principle 
on which the Courts have acted. Where a 
tenant of A encroaches on the adjoining land 
of B, no doubt as between A and his tenant 
there is a presumption that the encroachment 
enures to A’s benefit and becomes on 


(1) 20C. TOS. 
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accretion to tenant’s holding? under A 
\_NHddyarchan(l Shdha v. Meajan (2)]. Tlio 
tenant will ordinarily hold the land upon 
which ho has encroached ns tenant of A 
and in that case .4 may perhaps be des¬ 
cribed as his de faiio landlord. But that 
is a very different thing from saying that 
the land was settled with the tenant by 
A as d(> facto proprietor and in such 
circumstances as those indicated, there 
would be nothing to prevent tlie 

true owner of the land encroached upon, 
from bringing a suit for the purpose 
of recovering possession from A and his 
tenant. Similarly in the case before us the 
learned Subordinate Judge has not found 
that the disputed land was in fact in tlie 
possession of defendants Nos. 2 to 4, nor has 
he found that the disputed land was included 
within the area settled with defendant No. 1 
by defendants Nos. 2 to 4. No case is 
made, therefore, for the application of the 
principle of the Full Bench decision. Tliat 
principle only applies where raiyats are 
settled upon land by a person in de facto 
possession as landlord, who is afterwards 
found to have no title. It is not applicable 
in every boundary dispute or in every case 
where a question of parcel or no parcel arises. 
It is obvious that the learned Subordinate 
Judge was wrong in allowing a new case to 
be made in appeal and that he had no clear 
conception of the limitations of the principle 
on which he founded his decision. 

There remains the question of limitation. 
In tlie course of his judgment the learned 
Subordinate Judge says that tlie defendant 
No. 1 has been in possession for the last 10 
or 15 years. This is an extremely vague finding 
upon an important question, which should 
have been the subject of preci.se decision. It 
is impossible for us to say upon the judgment, 
as it stands, whether the learned Subordinate 
Judge is of opinion that defendant No. 1 had 
or had not acquired any title upon the footing 
of adverse possession. This is the subject of 
the first two i.ssues framed by the first Court 
and if the Subordinate Judge had confined 
himself to those two issues and had come to 
an express finding upon them, his judgment 
would probably have been more satisfactory. 
As the matter stands, in my opinion the 
judgment and decree appealed from must 

(2) 10 C. 820. 


bo sot aside and the suit roniaudod to the 
lower Appellate Court in order that the 
appeal thereto may be re-lieard upon the 
i.ssues originally .settled. 

Costs will abide the result. 

Mui.i.K’K, J. —I agree. 

Decree set asidc\ Case remanded. 


ALLAH A UAL) HIGH COURT. 
First Civii. Ai'fe.vl from Ordkk No. 14G 

OF 1914. 

March 19. 1915. 

Present: —Sir Henry Hicliards, Kr., Chief 
Justice, and Mr. Justice Piggutt. 
PUUAN NATH SAUHAK—PFTiTioN.-ii 

Ari’ELL.VNT 


versus 

ATWAHGIR—Orro.srrt: Paktv— 

Bksfondknt. 

Inunlrciirij .1(7 (III oj lOO"), (li)— 
I'olluaivc Slid — ISubgf'iiicnl icHltdrinritl- ■ Art of inAol- 
vciicy. 

\ collusive .'iiiit. uiul suhscMpiejit witlulnnvul from 
or couii)rotuising of the same, with the expn'ss object 
of puttiug another party in possession of inimovoahle 
property, amounts to a transfer of projierty by an 
insolvent within the meaning of clause (?j) of section 
4 of the Provincial Insolvency Act, 11)07. [p. 21H, 

col. 1.] 

First appeal from an order of tlie District 
Judge of Saharaiipur. 

Mr. Nilial Chandf for tlie Appellant. 


JUDGMENT.—This i.s ail appeal arising 
out of the dismis.sal of an application in 
in.solvency. The applicant wa.s a creditor 
of the respondent, Atwargir. The applicant 
alleged that tlie said Atwargir was indebted 
to him in a sum far exceeding Us. 500, 
and further, that Atwargir had committed 
an act of insolvency by transfeiTing certain 
property with intent to defeat the applicant’s 
claim. It was alleged tliat the transfer 
WHS effected in the following manner: tliat 
Atwargir brought a collusive suit claiming 
certain property from one Micsammat 
Baldevi, which suit he proceeded to com- 
proini.se in such a manner that a decree 
might be passed having the effect of leaving 
Musammat BalJovi in possession of the 
property and preventing Atwargir froni 
ever claiming the same from lier. On 
notice being i.ssuod to Atwargir, the latter 
presented an application admitting the debts 
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set forth by the upplicniit and askiiij; for 
an enquiry by the In.solvonoy Court. The 
Di.strict Juilge has (liMuij5>ecl tlie applica¬ 
tion, holding that tliere lias been no act 
of insolvency on the pait of the debtor, 
AtvNargir. He lias done tliis without any 
inquiry into the facts. He seems to have 
been of opinion tliat under no circum¬ 
stances ccuild tlie institution of a collusive 
.suit and subseciuent withdrawal from or 
compromising of the same, even thougli 
this transaction was carried out witli 
the express object of putting anotlier 
party in possession of immoveable property, 
amount to a transfer of property by an 
insolvent within the meaning of clause (/i) 
of section 1 of the Provincial Jn.solvency 
Act, III of 1907. M'e do not accept 
this view of the law. In our opinion the 
Court below should have made an enquiry 
into the facts alleged by the petitioner 
and should have disposed of the application 
in accordance with the result of that 
enquiry. 

We set aside tlie order complained of and 
remand the case to tlie Court below, with 
directions that it he re-adiiiittcd ontothe 
file of pending applications and be disposed 
of on the merits. Costs of tliis appeal will be 
costs in the cause. 

Onhr set uside-, C^ise remanded. 


ALLAHABAD HIGH COURT. 
Second Civii, ArrEAi, No. 1532 of 1913. 

!March 21, 1915. 

Present-. —^Ir. Justice Chamier and 
Air. Ju.«tice Piggott. 

Musammat IjAKIIPATI — Defendant- 

Appellant 

verms 

RAilBODH SINGH- -Plaintiff- 

Respondent. 

Hi mill Lnic—Alienalioii by ivIJuxc—Attexfaitoti of 
deed by reversioner, xrhefher ninounts to consent of 
revergioner — Atteslation, when assent — Qiie.'^l ion of 
fact— E.risience of daughter, ichelher bar to suit for de¬ 
claration. by reversioner. 

Tlip prc'Eoiicp of a claugliter I'.'s no 1-ar to a suit for 
declaration, by a reversioner to tlie esOOe of a 
Hindu widow that an alienation uiade by her is void, 
[p. 219, col. I ] 

iWere attestation of on iiistrutncnt by a reversioner 
does not necessarily import concnrreDce b}' him. It 
IDBV, no doubt, be shown by other evidence that 


\vh >11 the reversion?!' became an attesting witness, 
he fullv understood what the transaction was and 
fliat he was a concurring party to it, but from the 
mere subscriptiou of his name that inference does 
not necessarily arise, [p. 219,col, 1.] 

Jiaj LnlUee Jjaben v. 0 'kool C/utnf?cr C'hoivdhry, 13 
.Ai. I. A. 209: 12 W. U. (P. C.) 47;3 B. h R. iP. C.) r>7; 
2 Sutli. P. C. J. 275; 2 8ar. P. C. J. 518; 20 Eiig. 
Rep. 520, followed. 

The question whether the attestation of a docu¬ 
ment should be bold to be simply assent is a 
(jiiostion of fact and must bo determined with 
reference to the cireunistMUces <jf each case. [p. 219, 
col. 2.j 

Deno Xath Das v. Kofistvar Bhattacharya, 21 Tiid 
CavS 307: J/eieu >>liujh v. Bhayicant Sinyb, 5 Ind. Cas. 
252, followed. 

Second nprenl from the deci.sion of tlie 
District Judge, Benares, dated the 17tli 
ilay 1913. 

Dr. S. C. Punerji, for the Appellant. 

The Hon’ble Dr. Tej Bahadur t<aprn (with 
him. Dr. S. A'. N'cn), for the Respondent. 

JUDGMENT.—Tlie facts of this case 
are that Musamm.it Kulwanti, the widow 
of a separated Hindu, Jita, mortgaged lier 
husband's property to the appellant by two 
deeds of January 2?th, 1907, and Augu.st 
7th, 1908. At the time of these transactions 
there were living Sarju Dei, who is said 
to be a daughter of Jita, Budiiai, the son 
of a deceased brother of Jita, and R’ini 
Uaj and Ram Bndli, sons of unotlier 
deceased brother of Jita. The three nephews 


were the sole presumptive reversionary 
heirs of Jitn. Ram Bodh was a minor 
living in union with his bi’other, Ram Raj, 
who joined in executing both mortgages, 
and Budhai attested both as a witness 


Ram Bodh who is still a minor brought 
this suit in 1910 for a declaration that the 
mortgages were iiot binding upon him- 
The Subordinate Judge held that the 
earlier mortgage was not proved to have 
been made for lawful necessity at all, and 
that the later mortgage was proved to ha\e 
been made for lawful necessity to the extent 
of Rs. 282 out of Rs. 800, but he held that 
Ram Bndli was bound by his elder brothei « 
consent to the transactions, and that Budhai s 
consent to them was proved by the fac 
that lie atte.^^ted them. Therefore, ® 
wliolc brdy of male reversioners must e 
taken to have consented to the tjaiisacticns, 
and the plaintiff was not entitled to chal 
them. On appeal the District Judge apieed 
with the first Court as to the exten o 
which thenoitgagcs had beep sJiowp to G 
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supported by legal iieeessity, but be held 
that tlie attestation of the deeds l)y lludhai 
d'.d not prove that he had consented to the 
mortgages and that the plaintiff was not 
bound by the elder brother's consent, Itecause 
it had been neither alleged nor proved that 
he liad acted for the benefit of tlie plaintiff. 
Both Courts below have held that the 
presence of.a legitimate daughter of- 
even if proved, did not prevent the plaintiff 
from maintaining the suit. 1 lie learned 
District Judge gave the plaintiff a declai-ation 
that the earlier deed was not binding upon 
him and that the later wa.s binding only to 
the extent of Us. 2^2. This is a second 
appeal by the mortgagee. On the authorities 
it is quite 'clear that the presence of the 
daugliter, even if proved to be legitimate, 
is no bar to the maintenance of the suit 
by the plaintiff. 

It appears to us that the only dithcultj 
in the case arises from the finding of the 
District Judge that the attestation of the 
deeds by Budhai does not prove that he 
consented to the transactions. If Budhai 
consented to them, then we have the consent on 
the part of all the adult male reversioners, 
and it is clear that such coi .sent is sufficient 
to I'aise tlie presumption that the mortgages 
were made for purposes binding upon the 
Avhole body of reversioners. It is contended 
on behalf of the plaintiff respondent that 
tlie finding of the District Judge, that 
Budhai is not proved to have consented to 
the mortgages, is a finding of fact which 
cannot be disturbed in second appeal, while 
the appellant centends that it is not a 
finding of fact but that the question is, Nvhat 
is the true conclusion to be deduced from 
the fact that Bodhai attested the execution 
of the mortgages. In our opinion the hncling 
of the learned Judge is one of fact which 
cannot he disturbed in second appeal. In 
a well-known case decided as long ago as 
1809 their Lordships of the Privy Council 
said that mere atte.station of an instrument 
by a person did not necessarily import 
concurrence by him. It migl.t no doubt be 
shown by other evidence that when he 
became an attesting witnes.s, he fully 
understood what the transaction was, and 
that he was a concurring party to it, hut from 
the mere subscription of his name that 
inference did not necessarily arise 


Lukhefi Vabea v. Ookool Chiuidvr Choicdhru 
U)] and it lias been held, in several 
cases by different Courts in India, that 
the question wlietlier tlie attestation of a 
document sliould he held to simply assent 
is a question of fact, and must be 
determined witli reference to the circum¬ 
stances of each case, sec for example 
Veiio Kdffi Ifdi V. Kofi'ija'ar lihaftnvhari/a 
(2) and Meica Stimh v. Uha<jiv<inf Siugit (i). 

We must, therefore, accept tlie finding 
that Budhai is not proved to liave 
assented to tlie transactions in question, 
and it follows that it is not proved 
tliat there was such assent on iho 
part of the reversionary body as to 
raise a presumptiion tliat the mortgages 
w’ere made for purposes binding on the 
reversioners. The appeal fails and is 
dismissed with costs. 

Jppeul dismissed. 

i\) 13 M. I. A 200; 12 W. H. yW U ) 47; B. L. R. 
(I*. C.) l’)7; 2 Suth. V. C. J. 275; 2 Sur. V. C. J. 51b; 
20 Eng. Rop. o2U. 

(2) 21 1ml. Cas. 307. 

(3) o Incl. Cus. 252. 


CALCUTTA HIGH COURT. 

Ai’Fkai, FiiOM Ai'1'ki.i..atk Decrlks Nos. 1434 

AND 1524 OF 1911. 

January 4, 1915. 

Present-. —Mr. Justice Holmwood and 
Mr. Justice Mullick. 

BAID NATH SAHAY— Plaintiff— 
Appellant (in Both case) 

vers ns 

In No. 1431 ok 1911 
NANKU MAHTON and another— 

Defendanis—Respo.ndents. 

In No. 1524 of 1911 
DUBRl MAHTON and another— 

Defeni).\nts—Respondents. 

ICddcnre Ad (/ of 1H72), x. 32 {ij—lldcaint fud^ 
coitM of hudiioss-Apiy^llnte Coiirf, poiccrs 
qJ _ Settteiiteni popere, adinisnion uJyOjter Jird CouH’h 

decidon. . ^ „ ... 

Tlu-iv is notlong in section 32, clause 2, winch 

itaiuires any formal proof that certain papers were 

kei)t ns a fact in the ordinary course of Business, [p. 

220, col. 1.] . , , , 

Settlement papers cannot be mlmtued by 

the Appellate Court after the first Com-t's dccisiou iq 
the case. fp. 220, col. l.J 
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V. Great Indian Peninsular Rnilteaij 
ro,„iH}ny, 11 C. W*. N. 721; 0 C. L. J. 5; 4 A. L. .1. 
4(31: 2 M. L. T. 4^35; 9 Bom. L. R. 071; 17 M. 1. 
•1. 347 >34 1. A. lln; 31 B. 381 (I*. C.), reforriMl to 
ami followed. 

MncT)oiMld V. Hahn Lnl Pm bi, 4 C. L. J. .')19, 
distiniruisliod. 


Appeals again.st tlie decrees of tlie Subordi- 
nate Judge, Patna, dated tlie 17th of February 
1911, modifying that of the Munsif, Dehar, 
dated tlie 29th of August 1910. 

])r. liaeh Behari Ohose, Babus Bronuih 
Chaiulni Mitter and Tioy Guru Chunui Bromd, 
for the Appellant. 

Babus A'arjfuamoi/ /Wand Knlicaut Suhay, 
for the Respondents. 

JUDGilKNJ’.—This second appeal arises 
out of a claim for recovery of arrears of 
rent and cesses. The only portion of tlie 
claim which is in dispute before us is the 
bhowG rent, and that is disputed both as 
regards the method of collection, namely, 
wliether it is bhuivU danahandi or hhoicii bafa/\ 
and as regards the share of the landlord. 

■\Vith regard to the *ir$f point, it is urged 
before us in appeal that the lower Court 
was wrong in excluding tlie dibi papers, 
which were admitted in the tirst Court 
without objection and which were proved 
to be in the handwriting of the deceased 
piitivari, whose duty it certainly was to 
keep the dibi papers. We think that the 
learned Subordinate Judge was wrong in 
excluding those papers. There is nothing 
in section 32, clause (2), which requires any 
formal proof that the papers are kept as 
a fact in the ordinary course of business. 
He appears to have confu.sed section 32, 
clause (2), with section 34 witli wliich we 
have nothing to do in this case. The case 
will, therefore, have to go back on this 
ground alone for the learned Judge to 
re^decide the question of danabandi or batai 
on a consideration of those dibi papers as 
evidence in the ease. 

Then, again, we are (»f opinion that he is 
wrong in having admitted the Settlement 
papers after the Jluiisif’s decision in the 
case. His action appears to be contrary to 
the principle laid down by their Lordships 
of the Judicial Committee in the case of 
Kcasou'ji hsur v. Great fndiau Pcuinsuhir 
Bailway C^^uipany (1) and the authority, 

(3) 31 B. 381 (I*. C.); 11 C. W. N. 721; G C. L. J. 
i3; 4 A. 1 j. .1. 4G1: 2 M. L. T. 435; U Bom. L. 11 C7J- J7 
M. L. J. 3-47; 34 I. A. 115. 


which the learned Subordinate Judge cites, 
.VacDonald v. Babu Lai Purbi (2), is 
clearly distinguishable, the record having 
there been hied after the institution of 
the suit but before the case bad been 
decided in the tirst Court, while it was 
still open to the parties to use the record 
as evidence in the case. But it is obvious 
tiiat sucJi evidence cannot be admitted 
in appeal, so as to induce tbe learned Sub¬ 
ordinate Judge to shift the onus in appeal 
to the plaintiff without remanding the case 
and to liold that the Munsif was wrong in 
not deciding the case differently upon evi¬ 
dence which was not before him. We, 
therefore, must direct that the Settlement 
record be excluded from the purview of the 
Judge in appeal. 

As regards the question of the rate of 
division, we hnd tliat this is concluded by 
the finding of fact in the judgment with 
regard to Exhibit A. Tin's is a finding 
whicli sets aside the JIunsif’s finding on a 
pure ground of fp,ct and we cannot go 
behind it. It must be taken for the purpose 
of this case that the hukimi sliare is half the 
produce. 

i he result is that so much of the decree 
of tlie learned Subordinate Judge which 
decides the land as held bhowli batai must 
be set aside, and tlie case remanded to him 
for a fresh deci.sion on the point in accord¬ 
ance with tlie directions contained in tins 
judgment. 

Costs will abide the re.sult. 

1 his judgment will also govern Second 
Appeal No. 1524 of 1911. 

, ^ Case remanded, 

(3) 4 C. L. J. 519. 


ALLAHABAD HIGH COURT. 

First Civii. Ai i-eal No. 330 of 1913. 
ilarch 23, 1915. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
Tilt COLLECTOR of MEERUT— 

D E F t N D A N T—A CI' t L L A N T 
versus 

UMRAO SINGH— Plaintitp—Respo.vuenx. 

GUui'diuib ad litem— Mother as ^uch — 
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valiility of—Mother not tUfi'iHliiKj If inefficient 

yrouiui to set oiiide decree. 

The father of Hie plaintiff was umrileivd loa> inj' 
his widow uml the plaintiff, a minor, him snrxivin^. 
The motive of the murder was to take possession 
of property wliiuh bolon>;ed to tlio plaintiff’s father. 
Suits had to ho brought in the name of the minor, 
rho mother of the minor borrowed on inortgajre.s 
on behalf of the plaintiff as his guardian for the 
expenses of the suit. Suits wore thereafter bnmght 
on these mortgages and decrees were obtained. The 
plaintiff sued to set aside these decrees: 

Held, that the mother was u tit and proper person 
to be his guanlian od litem in the proceedings in 
the CinI Court and that if the decrees were fairly 
and properly obtained against the minor as repre- 
seated by his mother, the decrees were binding and 
the Court could not go behind them. [p. 221, col. 2.] 

Held, further, that the mere fact that the mother 
did not defend the suits on the mortgages would not 
make the decrees invalid, [p. 221, col. 2.] 

First appeal from a decree of the Subordi¬ 
nate Judge of Moradabad. 

Mr. A. E. Eyves, for the Appellant. 

Mr. D. C. Banerjif for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaiutiff, Umrao Singh, 
for a .declaration that certain decrees which 
had been obtained against his motlier as his 
guardian were not binding upon him. The 
suit was instituted in April 1912. The 
estate of the defendants was taken over by 
the Court of Wards in February 1913. The 
Court below made a decree in part in the 
plaintiff’s favour on the 13th of May 1913. 
The Collector was never made a party to 
this suit and it is doubtful perliaps whether 
the decree was quite regular. It is, however, 
unnece.s.sary to consider this point, having 
regard to the position whicli Mr. Ryves 
has taken up in the present appeal on behalf 
of the Court of Wards. AVhen the Collector 
came to know of the decree of the Court 
below, he filed the pre.sent appeal against 
the decree, ilr. Ryves has stated at tiie 
outset that he waives any irregularity and 
that he is willing to argue the case on the 
merits, just as he would have done had the 
Collector been made a party and the decree 
had been regularly made against him. It 
appears clearly from the evidence and 
admitted facta that the father of the plaintiff, 
one Bahai Singh, was murdered leaving his 
widow and the plaintiff him surviving. One 
Parsa helped the widow against her adver¬ 
saries. The supposed motive of the murder 
was to take posse.ssion of property which 
belonged to Bahai Singh. After the murder 


of Bahai Singh a suit liad to be brought in 
tlie name of liis minor son, whicli wa.s fought 
right up to tiio Higli Court. The cost.s, 
which were allowed under the decree of the 
High Court, amounted to Rs. 793. It i.s 
clear tliat this does not at all represent the 
actual money that had to be e.xpended in 
the course of that litigation alone. Besides 
this, however, there were mutation proceed¬ 
ings in the Revenue Court which were, 
apparently, contested. There was also a riot 
case in which undoubtedly luoney wa.s 
e.vpended. We have no doubt that money 
was also expended in connection witli the 
prosecution of the murderer of Bahai Singh. 
It is in connection with the.se expen.ses that 
the money was borrowed on mortgages 
executed by tbe mother on behalf of tlie 
plaintiff ns bis guardian. Suits were 
brought on foot of these mortgages and 
decrees were obtained in 1909 and 1910. It 
is to .set aside thu-se decrees that the pre.sent 
suit is brought. 

^ Tiiere are two aspects of the ca.se. Fint 
a.s to whetlier the decrees obtained against 
the plaintiff with tlie widow as his guardian 
do not bind him. The widow was his 
natural and de facto guardian. Prhnafade 
she was a fit and proper per.son to he his 
guardian ud/(/cjii in tlie proceedings in tlie 
Civil Court. She had no interest adverse 
to him. So far as the evidence goes, slie 
had been most active in taking steps to 
protect the minor’s property. If the decrees 
were fairly and properly obtained against 
the minor, as represented by his mother, 
then the decrees are binding and the Court 
ought not to go behind them. The only 
suggestion of the decrees being improper is 
that the widow did not defend the suits. 
The total amount borrowed was a sum of 
Rs. 2,100. The expenditure upon the 
matters to which wo have already referred 
mu.st have been very considerable. It is 
possible that if the widow had defended the 
suits brought on foot of the mortgages and 
put the plaintiff to strict proof of legal 
nece.ssity for eacli and every item, she 
might, possibly, have succeeded in liaving 
some small item struck out. Defending 
the .suits would probably have cost much 
more than the item di.sallowed. In our 
opinion it is impo.ssible lo hold, under the 
circumstances of the pre.sent case, that the 
decrees, even though e.r parte, were in any 
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N\’ay improperU’^ obtained. If this be so, it 
is quite unnecessary to go into the otlier 
matters and to consider whether tlie defend* 
ants have been able to sIjow tlm*- there was 
legal necessity for every part of tlio con¬ 
sideration foi the bonds. In our opinion tlie 
decree of the Court belo v was erroneous and 
must be set aside. 

We accordingly allow the appeal, set aside 
the decree of the Court below and dismiss the 
plaintilY's suit witli co.sts in botli Courts. 

Appt'dI <lectvp(l. 


ALLAHABAD HIGH COUUT. 

SiXi'ND Civil. Appkai. No. blS of 1914. 

April 1(), lOl-j. 

Presf^nf: —Mr. Justice Chamier. 

BAGHCBIK AND OTUKRSi-Pl.AlNTIFFS — 

Appei.laxts 

versua 

TLTLSIU HAM and others —Dei kndanis — 

Ue.sfondents. 

U. P. lym f Art ^Ifl of IU)1', 10(5, IIO. 

Ill, H2, niiplic:t'i>Uily »/— Impcrfrct partilinu — 
ProprU'tarij title—Ciril ('‘mrt, jiirifilictioii of. 

Sections 110, 111, 112 of (!:.• I.iitul I{evrmi<> .Act ilo 
upply to inipt'rfoj't iurritions un<l, rherefore, the riile 
t<i the elT<-et thiit u party to a partition proceerlinj; 
who has hn«l tlte op[»)rtunity of ple.irlinir a c|a?.stion 
of title anil has not availeil himself oftliut oppor- 
tnnitv. i-anmjt maintain a suit in the ('ivit (.'onrt for 
the reMef uhieh he ini^lit liavi* elaimr>«l in tin- jinr- 
lition i)iMee(HHngs, iloes apply to pro.v-edim's tak'-'n 
for inipfirfeet partition. p. Z’i-i, col. l.j 

Xitthi Mill V. VeJ Siii'jli. 2:1 A. 6Jh A. W. N. (lOuT^ 
190: -i A. L. J. 578, referred to. 

Aixhi Bejam v. AlJiillnh Khjn. A. W. X. (1809) 
19J, distinjfnished. 

Second appeal from tlie decision of the 
Subordinate Judge of Harrukhabad, dated 
the *i^nd February 1914. 

Mr. H. N. for the Appellants. 

Mr. .1. Ihibcy for the Respondents. 

JUDGMENT.—This appeal nri.se.s i)ut 
of a suit brought by the appellants for 
a declaration, that tliey ate entitled to a 
one-sixtli share in a certain paffi. The 
prayer for relief is not worded in this 
way but tins is tlie meaning of it. The 
lower Appellate Court has declined to 
make .such a declaration, but has made a 
declaration of another description intended 
^0 limit the rights of the respondents in 


a certain way. On the facts as found by 
the lower Appellate Court the appellants 
are entitled to the share which they 
claimed and the only question is whether 
they .are entitled to obtain a declaration 
to that effect in the Civil Court. It 
appears tliat in the hhewat of 1305 FasU 
the plaintiffs were .shown as entitled to a 
three-eighteenths share and the respondent 
Tiilshi Ram was shoivn as entitled to an 
eight-eithteenths share. At the recent 
Settlement by some mistake a record w’as 
prepared showing that the appellants arc 
entitled to no more than a one-sixteentli 
share while the respondent Tulslii Ram is 
shown as entitled tr an eight-sixteenths 
.share. Thus the appellants’ .share lias 
been reduced and the respondent Tulshi 
Ram’s .share has been increased. The 
only defence with which I am concerned 
now is that tlic appellants miglit and 
ought to liave put forward their claim in 
certain partition proceedings and as tiny 
did nut do so, they aro not entitled to 
maintain tlie present suit. It is a lact 
tliat partition proceedings were instituted 
to which the appellants w'ere made 
partie.s, tlic usual proclamation was 
i.ssued and a date was Hx?d hy which 
tho.se concerned were required tc state 
tlieir objections, if any, to the pnrlition. 
'I'he appellnnts hatl an opportunity of 
putting forward their objections, rhut did 
not d ) so. ’i’hoy may have been misled by 
an order of another Revenue (yonrt passed 
on an application for tlie correction of the 
kheimf. That Court was not .s.-itisfied that 
the I’ecord wa.s incorrect and rejected the 
present appellants' application to linve d 
altered, .saying that their remedy lay in the 

Civil Court. The fact tliat another Revenue 

Court in another proceeding suggested that 
the appellants sliotild proceed hy way of a 
.suit in a Civil (ouirt. did not relieve the 
appellants from the necessity of pnttim? 
forward tlieir claim in tlie partition 
procoe ling. It was eontendeil in the loud 
Appellate Court, and it has been eontenilcvl 
before me, that the rule laid down in a iiumbjr 
of case.^ in this Court, inclinling tliat »• 
Kafhi Mnl V. Tej Singh {{), to the elLa*t 
tliat a party to u partition proceeding, u * 
has had the opportunity of pleading a 

(J) i.y A. 004; A, \V. X. (1907) •*'0; 4 A- 1- J- 
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(question of title nml has not availeil 
lilniself of that opportunity, cannot maintain 
a vsuit in the Civil Court for the relief 
whicli he miglit have claimed in the 
partition proceedings, does not apply to 
the case of an application for imperfect 
partition. Reliance is placed on the decision 
of this Court in Aisha Bcgam v. Ah'hiUah Khan 
(ii). In that case Knox and Aikinan, .TJ., 
dealing ’with a plea similar to that put 
forward by the respondent Tulshi Ram in 
the present case, said ‘ the answer to tliis 
plea is that while it is true tliat on an 
application for perfect partition a case may 
arise on which, under sections 112 and 
113 of the N -W. P. Land Revenue Act, there 
can be a decision whicli would have the 
effect of finally determining the conflicting 
claims, the same result cannot fake 

place in a case of imperfect partition. 
In the case of an imperfect partition 
any objection, would, with reference to 
the last clause of section 13-1 of the N.-W. P. 
Land Revenue Act. put the applicant for 
partition out of Court'’. Without express¬ 
ing any opinion as to the correctness of 
the construction placed in that case on 
the proviso to section 134 of tlie Act 
of 1873, I think it is sufficient to say 
that that proviso finds no place in the 
present Land Revenue Act (Local Act 
111 of lOvd). Section lOG of the pre¬ 
sent Act provides tliat the procedure 
prescribed in Chapter Vll of the Act 
shall bo followed in all partitions, whe¬ 
ther perfect or imperfect, except where it 
is other wi.sG expressly declared. The 

sections with which we are concerned in 
the present case are sections 110, 111 

and 112. It is not declared that these 
sections do not apply to imperfect 
partitions. 1 must, therefore, hold that 
they do apply to imperfect partitions 
and that the rule laid down by so many 
decisions of this Court, with reference to 
objections which might have but have 
nat been put forward in the partition 
proceedings, aiiplies under the present 
Act to proceedings taken for imperfect 
partition as well as to proceedings taken 
for perfect partition. For. these reasons 
[ am of opinion that the first relief 
claimed by the appellants in the present 

(?) A. W, N. (1899) 19Q. 


suit cannot be granted to them by the 
Civil Court, 1, therefore, dismiss this 
appeal witli costs. 

Appeal 


PRIVY COUNCIL. 

Ari’KAL FROM riiE Romiiav Huju Cornr. 
February 25, 1915. 

Presenf: —Lord Uuncdin, I^ord Shaw, 

Sir George Farwell, Sir John Edge 
and i\Ir. Ameer Ali. 

MOTAHHOY JLULLA KSSABHOY— 

1) E f i: X D A X T—A l> r E [. L A N 'f 
Vei'S7lS 

MULJI HARI DAS— Plaintiff— 

Resfoxlext. 

i:vUl(‘nci‘ Ac( {I of H: 92. proi-iso 2—Suit on 

jn-omiiisury — M'litlrn contract—Oral ngreement-^ 
Ihirilcn oj }'roo>'—Coixhtioiial utlminsion in plcndiiigii 
—Objection nmlcr the section taken fur first time in 
Court oJ Appenl— Pleailiiigs, (uncnihnentof. 

It is allnwnblo iimlor section 92 of the Kvidenco 
Act, 1S72, to urge an oral agreeniont wliicli will 
liavo tbo ort'ect of leaving matter.^ otherwiso than if 
they bad doj)ondL'd on the written agreement alone, 
but such oral agreement must bo clearly proved and 
the onus lies on him who sets it up. [p. 227, col. I.] 

If an admission in pleading is made subject to a 
condition, it must either be aoeepted subject to the 
eondition or not accepted at all. [p. 227, col. 2,] 

'I he plaintiff sued the defendant upon a pro¬ 
missory note, jointly e.xccntod by the defendant and 
one }{, for Hs, o0,(n>0 pay.ahlc on demand, alleging 
that under a certain agreement tlic phiintitf was 
bound to i)ay II Us. 50,000 on 30rh Jamiarr 1908, 
l)ut he agreed to jtrepuy that amount on being 
given the joint prcmiissorv note in question of 
date 23rd December 1907, and the nmner was 
handed over to the defendant: that the plaintiff 
agreed that he would surrender the note if on 
30th .laniiary 1908 H, who was largely indebted 
to him. had given .sutlitdent security for the 
whole debt as then duo hr him : tliat on the 30th 
.Tanuary no such snlficient security was given 
that accordingly he was entitled to maintain 
defendant's liability under the note. Tho defend¬ 
ant admitted tlio execution of tho note, but 
pleaded that it was verhully agreed that his 
liability on it should cea.so on the .30th Jamiarv 
19u8. 'I he trial -ludgo allowed tho parties to goto 
trial and e.vajninc nituesses. At the trial the 
defendant’s true contention was that it was 
agreed that upon the arrival of the .30rh January 
)90S tho advance made under the |)romissorv note 
should bo held as the advance of tho amount to bo 
paid by the plaintiff to H on that date, and that 
the note should be ro-placod by a single acknowledg¬ 
ment on the part of I[. The trial judge, coming to 
the conclusiQii that it had not been proved that any 
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agreement had been msule for the giving of secu¬ 
rity bv 1[, gave' judgment in favour of the fiefend* 
ant. The Court of Appeal took tlio view that 
no witnesses should havj‘ been examined and that 
tlie testimon)' could not he looked at, because the 
promissory note eonstilute<l a written contntet 
binding the defendant to pay on demand and section 
92 of the Evitlence Act, 1872, prevented any oral 
agreement being set uj) to contradict that written 
ngreemojit: 

HcliK tliat if the defendant’s pleading was to 
be dealt with in absolute strictness, the view of the 
Court 4)f Appeal was right; but that his true con- 
tention, when i)ut in the form of averment, would 
be an oral agreement in tenns 4.f proviso 2 to section 
92, which would allow it to be proved, [p. 227, col. 1.] 

}[ol(L also, that inasmuch as the view 4)f the 

W 

Court of Appeal might have been obviated by a 
mere amendment of the pleatlings ami as the jjarties 
had been allowed t<i go ti) proof, the evidence leil 
should he considered : ami that as the defendant 
failed to discharge the onus that lay on him of 
proving the oral agreement set up hy him, the suit 
must he decj’eed. ji. 227, cols. 1 & 2.J 

Appeal from a decree of the Higli Court 
at Hombay in its Appellate Civil Jurisdic¬ 
tion (October 8tli, 1912), reversing a decree 
of the same High Court in its Original Civil 
Jurisdiction (April llth, 1912). 

FACTS.—Tlie .suit was instituted by the 
plaintiff-respondent on the 15th December 
1910 to recover from the defendant-appellant 
the sum of Rs. 50,000 with intere.st from the 
date of the suit, upon a promissory note which 
was in terms the following:— 

“iJom/iay, 23r(Z December 1907. 

On demand we M. M. Kssabhoy & Hy- 
derally Cas.sumji Sons & Co. jointly and 
severally promise to pay to Mulji Haridas 
or order the sum of Rs. fifty thousand 

(50,0'y0) for value received. 

M. M. Essabhoy. 

Hyderally Cassumji Sons & Co.” 

The circumstances under which the said 
note was executed are stated i.i their 

Lordships’ judgment. Tlie plaintiff in his 
plaint, after setting out those circumstances, 
alleged that he agreed to prepay Rs. 50,000 
which was due from him on the 30th 
January 190S, on being given the said 

promissory note, and the money was handed 
to the defendant, and that lie (the plaintiff) 
had also agreed that if full security for the 
whole of the debt then due to him was 

furnished hy the said Hyderi’ally Cassumji 
Sons & Co. before the end of January 1908, 
the defendant should be discharged from all 
liability from the said note; but that inas¬ 


much as that condition had not been com¬ 
plied with, the defendant’s liability under it 
continued. The defendant admitted the 
execution of the note and the consideration 
tlierefor, but pleaded that it was verbally 
agreed that his liability thereunder was 
automatically to cease on the 80th January 
190S. 

On the.se pleadings the learned trial Judge 
(Davar, J.,) allowed the parties to go to trial 
and examine witnes.ses. It then ap¬ 
peared that defendant’s true case was that 
it was agreed that upon the arrival of the 
80tli January 1908 the advance made under 
the promissory note should be held as the 
advance of Rs. 50,000 to be paid by the 
plaintiff to Hyderally Cassumji Sons & Co. 
on that date, and that the note should be 
re-placed by a single acknowledgment on the 
part of the said Hyderally Cassumji. 

The learned Judge accepted the defend¬ 
ant's story and dismissed the suit with costs. 
The material pas.sages from his judgment arc 
the following :— 

‘T have no doubt that before he (plaintiff) 
gave his Rs. 50,000 on the 23rd of December 
1907, be did complain that his securities were 
not sufficient and he was unwilling to pay 
on that day, but he allowed the importunities 
of Cullianji * and Abdool Hoosein t to 
prevail and eventually agreed and did make 
the payment. I have no doubt that he 
then complained that Abdool Hoosein had 
not kept his promi.se of securing him and 
equally I have no doubt that Abdool 
Hoosein gave him assurance that within 
a few days or weeks he would have more 
title deeds or make some payment. But 
it is quite clear to my mind that the 
defendant Essabhoy was no party what- 
ever to any of these assurances or promi.ses. 
f Cullianji, in his anxiety to secure hi:? 
brokerage and oblige Abdool Hoosein at 
the same time, did make any false 
representations to Mulji about the defend¬ 
ant agreeing to any conditions such as 
are .sought to fasten on him, the defend¬ 
ant is in no way responsible for tliem. 
Abdool Hoosein appeared to me on the 


• A broker employed by Hyderally Casswinji 

Sons & Co. _ 

+ An active partner of nvderallv Cnssnniji Sons A 

Co. 
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whole to be a truthful witness and I do 
not think he would have been a party to 
any such representation so far ns the 
defendant is concerned. Hut it is possible 
that Cullianji may liave made statements 
to Mulji and to Mr. Devidas* about 
the defendant agreeing to extend his 
liability till such time as more title-deeds 
were deposited, in order to allay Devidas’s 
apprehensions and silence any objection 
on his part. So far as tlie defendant i.s 
concerned I have come to an unhesitating 
conclusion, that in signing tliis promissory 
note he merely acknowledged receipt of 
payment to him of moneys which were 
rightfully his but which were paid a few 
weeks in advance of the day on wliich 
they should linve been paid, and that he 
signed that promissory note in question 
on the distinct understanding that his 
liability would terminate on the 31st 
January 190$, when he was unquestionably 
entitled to claim payment from Hyderaliy 
Cassumji Sons & Co. and when Mulji under 
his agreement was bound to pay that identi¬ 
cal sum to Hyderaliy Cassumji Sons & Co., 
for the purpose of paying over the sum to 

the defendant.I have tested the evidence 

wiHi the fact before my mind that the 
plaintiff was the liolder of a promissory note 
duly signed by tl)e defendant and that,* 
therefore, prima facie he was entitled to re¬ 
cover from the defendant aidess the defendant 
proved the existence of circumstances which 
absolved him from his liability. This onus 
has been fully discharged by the defendant 

and discharged to my entire satisfaction. 

I find that the defendant’s liability on the 
promissory note in the plaint mentioned 
ceased and terminated on the 31st of Janu¬ 
ary 1908 and that he is not liable to pay 
the sum of Rs. 50,000 claimed in this suit to 
the plaintiff.” 

On plaintiff’s appeal (Scott, C. J., and 
Chandavarkar, J.) held that as the suit was 
a suit on a promissory note, section 92 of the 
Evidence Act, 1872, precluded the defendant 
from proving his defence, which was based 
on a contemporaneous oral agreement incon¬ 
sistent with the promissory note. The decree 
of the Court below was accordingly set aside 
and the suit was decreed with costs. The 
reasons for their judgment were as follow'S :— 

^^Plaintiff’s solicitor. 

15 


The plaint in the suit stated certain 
circumstances under w’hich the promissory 
note had been pas^d and in effect alleged an 
agreement between the parties under which, 
if a certain condition was performed by 
Hyderaliy Cassumji Sons & Co., the liability 
oh the note would cease. 

The defendant put in a written statement 
denying the allegation of the plaintiff as to 
the contemporaneous agi-eemont. He alleged 
certain otiter circumstances under which tho 
note had been issued, and stated in paragraph 
6 that it was agreed that the liability of the 
defendant on the said note sliould cease on 
the day on which the last of certain payments 
for lbs. 50,000 previously mentioned became 
due, that is, on the 30th Januarj’’ 1908, the 
plaintiff, as above stated, having agreed to 
advance the money to pay the amount of the 
said instalment to the defendant on that 
day. I hat is an allegation of a contempora¬ 
neous oral agreement inconsistent with the 
promissory note, being an allegation of an 
agreemetit that although the note purports 
to be a note without any limitations payable 
upon demand, it is in effect a note the liabi¬ 
lity on which is to cease on a particular date, 
the 30th January 1908, not subject to any 
condition depending upon human agency, but 
merely on the expiration of a certain limited 
period of time which is not mentioned in 
the promissory note. That, it appears to us, 
is an agreement which cannot be proved 
having regard to the terms of section 92 
of the Evidence Act, and it is tlie only defence 
to the claim on the promissory note which is 

before the Court in this appeal.In our 

opinion any discussion of the evidence is 
unnecessary, because upon the face of the 
pleadings in support of which the evidence 
w’as adduced, no legal defence is forthcom¬ 
ing to the claim on the promissory note. 

**We, therefore, reverse the decree of the 
lower Court and pa.ss a decree for the plaintiff 
for Rs. 50,000 wdth interest at 6 per cent, 
per annum from the date of the suit and 
co.sts throughout. Interest on judgment at 6 
per cent per annum.” 

The defendant, thereupon, appealed to His 
Majesty in Council. 

Messrs. Vpjohv, K. C. and E. R. Eatken, 
for the Appellant:—Section 92 of the Evidence 
Act, 1872, applies only wdien the whole of the 
agreement is reduced to writing. But here 
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the parties admittedly did not reduce the 
whole of the contract to writing, and the 
rase, therefore, falls within the second proviso 

to tlie section. 

[Mr. Ammeu Alt referred to Jiholaunth 
JChetfri v. Kaliprasiul AunncdUa (1).] 

It is submitted that the learned Judge was 

right in allowing the case to go to trial. He 
disbelieved theplaintilVs story, and was, there¬ 
fore, right in dismissing the suit. 

Reference wa^' also made to section 91 of the 

Evidence Act. 

Sir R->hpii FinJmj, K. C., uad Mr Zrura.K 

for the Respondent, referreit to Pum\. Camp- 
heU (2); WaiUsw Uttrll (3), and Taylor on 
Evidence, 10th Edition, paragraphs 1132 and 
113.“), and submitted that the Court of Appeal 
came to the right conclusion in deciding that 
tiie appellant was prevented under section 92 
of the Evidence Act from setting up an oral 
agreement. They also submitted tliat even 
if the appellant could set up an oral agree¬ 
ment, the burden of proving it was on him, 
and that he liad failed to discharge that 

onus. 

Mr. J'p.iohn, K. C'., in reply, referred to 
Jfolt V. Miers (,4), Lindley v. l^acey (o) and 
Khno Sit Hohw LimThean Tong (6). 

JUDGMENT. 

Lori* Dcnf.dix.—T he plaintiff-respondent, 
;Mulji Haridas, sues the defendant-appellant, 
Motabhoy ilulia Essahhoy, upon a promissoy 
note jointly executed by the defendant and 

the Hrm of Hyderally Cassumji Sons & Co., 
hereinafter called Hyderally, for R's. 50,000. 
The note was made in the following circum- 
stances. Mulji, before July 190(, had made 
advances to Hyderally amounting in all to 
Rs. 4,00,000, the consideration for making 
such advances being certain shares in an 
agency commission in a certain Company. The 

(0 8 li. L. B. 89 at p. 92. 

121 (18561 6EI. & B\. 370; 25 L. J. Q. 11. 277; 2 
Jur. (S. s.) 641; 4 W. B. 528; 119 K. B. 903; 105 R. 

H 

(ai (1861) 11 C. B. (n. s.) 369; 31 L. .1. C. P. 100; 
8 Jur. (N. s.) 745; 5 L. T. 487; 10 W. K. 192; 132 R. K. 


591; 142 E. B. 840. 

(4) (1839) 9 Car. & P. 191. 

Co) (1864) 34 L. J. C. P- 7; 17 C. B. (n*. s.) .578; 10 
Jur. (x. s.) 1108; 11 L. T.273: 13 W. B. fcO; 142 R. R. 
525; 1*14 E. R. 232. 

((}) (1912) A. G. 323; 81 h. J. P. C. 176; 136 L. T. 

47 ". 


advances were partially but not wholly covered 
by security. Tn July 1907, Hyderally applied 
for a futlier advance of Rs. 1,50,000 in order 
to pay otf ^Motabhoy a debt of that amount 
due to him. ilulji agreed to make the loan, 
a condition being an increa.sed share in the 
commis.sion agency, and to make it in three 
equal instalments. Two of these instalments 
were paid and the money handed on by 
Hyderally to Motabhoy and the third instal¬ 
ment fell to he paid on 30th January 1908. 

At the end of December 1907 Motabhoy 
was in want of money to meet a bill. He 
accordingly applied to Hyderally ’ ’ 

the balance of the debt, namely, Rs. 50 ,uuu, 
could he paid immediately. Hyderally then 
approached Mulji to see if he would prepay 
his instalment due on the ensuing 39th 
January. He consented to do so, on being 
given the joint promissory note in question 
of date 23rd December 1907, and tlie money 
was handed to ilotahhoy. So far there is 
no di.screpancy between the view of the P^rtie.s, 
but now ari-ses the difficulty. The defendant 
ilotabhoy alleges that it was ^^greed ^^ 
upon the arrival of the 30th January 19Ub the 
advance made under tlie promissory no e 
should be held as the advance of the instal¬ 
ment promised to he paid by Mulji to ^ 
ally on that date and that the note shou.d be 
replaced by a single acknowledgment on the 
part of Hyderally. The plaintiff Mulji says 
that all he agreed to was that he would 
surrender the note if at 30th January 
Hyderally had given sufficient security to 

the whole debt as then due by him, that on 

the 30th January no such sufficient security 
was given, that accordingly he is entitled 

maintain Motabhoy’s liability under the 

"""The learned Judge of first instance allow¬ 
ed the parties to go to trial and , 

witnesses; and coming to tlie conclusion 
it had not been proved tliat any arrangement 

had been made for the giving of security Y 
Hyderally, gave judgment m favour ot 
defendant. The Court of Appeal took th 
view that no witnesses should have 
examined and that the testimony could n 
be looked at. because in the.r ^ .ew the P 
missory note constituted a written contrac 

binding the defendant to pay 
section 92 of the Evidence Act 18 1 2, preveid 

ed any oral agreement being se 

to contradict that written agreement. 
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No\y if the tiefemlant's ploftilinj? is lie 
dealt with in absolute strictness tlmt view is 
right, for what the defendant says is tins: ho 
admits the execution of tlie note, and then 
he says that it was verbally agreed that his 
liability on it slmuld cease on the 30tli 
January 1908, That is a bald averment of 
a verbal contract contradicting the written 
contract and would be inadmissible under 
section 92. But this bald averment does 
not represent the defendant’s true case. 
His true contention has been aheady stated, 
and in the form of averment it might be 
put thus: “it was agreed that on 30th 
January 1908 the advance then to become 
due by Mulji to Hyderally should be lield 
as made by the moneys paid cn 23rd December 
1907, and that the liability under the note 
sliould be held as satisfied by a fresh note 
to be granted by Hyderally for the advance 
of 30th January 1908.” That would be 
an agreement in terms of proviso 2 to 
section 92 which allows to be proved 

the existence of any separate oral 
agreement as to any matter on which a 
document is silent and which is not 
inconsistent with its terms.” 

Their Lordships have felt that it would 
not be satisfactory to decide against the 
defendant on a view which might have 
been obviated by a mere amendment of 
the pleadings, and that in a case where 
tlm parties had been allowed to go to 
proof. They have, therefore, felt them¬ 
selves entitled to consider the evidence led. 

Although, however, there are cases, of 
which this is one, where it is allowable 
to urge an oral agreement which will 
have the effect of leaving matters other¬ 
wise than if they had depended on the 
written agreement alone, it is obvious 
that such oral agreement must be clearly 
proved and that the onus lies on him 
who sets it up. Their Lordships are of 
opinion that this has not been sufficiently 
realised by the learned Judge of first 
instance. Coming to the conclusion that 
the plaintiff had failed to prove that he 
had stipulated for security being given 
for the whole debt by Hyderally by the 
30th January, the learned Judge takes it 
as a necessary sequitur that the defend- 
ant’.s case is established. But the 
agreement alleged by the defendant must 
be substantively proved, and it is here, 


in their Lordsliips’ judgment, that tlm 
defendant fails. The agreement must be 
an agreement t<) which the pluinUff 
Jlulji i.s .shown to have assented, citlier 
himself or by an agent with power to 
bind him. Now there was no one who 
had power to bind ^lulji. Kiirtlior, 
Motablioy and i^lr.lji never met at the 
time at whicli tlie alleged agreement was 
concluded and there is absolutely no 

evidence which shows that iMulji ever 
consented to anything except to advance 
the money if he got the promissory note. 
In tlie argument the defeiidant’s Counsel 
sought to put his case tJms: He said that 
Mulji himself admitted in his pleading 
that the promissory note was not to 
represent the true state of matters after 
30th January, that no doubt lie adhibited 
the condition that security was by that 
date to be given, but that as the Judge 
of first instance disbelieved the story 
that any such condition was made, the 
matter rested on his own confession tlmt 
the promissory note lost its efficacy after 
30th January. The fallacy here consists 
in .so treating an admission. It is 
permissible for a tribunal to accept part 
and reject the rest of any witness's 
te.stiraony. But an admission in pleading 
cannot be so dissected, and if it is made 
subject to a condition it must either be 
accepted subject to the condition or not 
accepted at all. Therefore, the admission 
that the promissory note was to be held 
as .satisfied on 30th January by a new 
debt on tlie part of Hyderally, provided 
that security was found for the Avhole 

debt by that date, cannot be treated as 
an admission that in any case tlie 
promissory note was to be held as satisfi¬ 
ed by 30tb January. 

Their Lordships are, therefore, of opinion 
that the decree of the Court of 
appeal was right, although to be sup¬ 
ported on other grounds than those 
stated in the judgment of that Court, 
and they will humbly advise His Majesty 
to dismi.ss the appeal with costs. 

Appeal dismissed. 

Solicitors for the Appellant: —Messrs, 
Jdanken Ford, Ford and C'hesler. 

Solicitors for the Respondent: Messrs, 
r. L Wilson cV Co, 
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MADRAS HIGH COURT. 

Civil Revision Petition No. .’)3l of 1912. 

December 1, HH4. 

Present: —^fr. Justice Sankaran Nair. 
HANGA^rMAC— Claimant—Petitioket 

versits 

SEVAUGAN CHETTI minor, nv ms 
CrAiiDiAN, CHOCKALINGAM CHETTI— 
Decree-holofr—Respondent. 

Civil Proceihiie Code C4cl I’ of lf08) s. )o-— Altach- 
lucnt—Claim to attached property—Question of pos- 
.tessiou not decided—Paver of Hiyh Court to interfere — 
Possession in one's ovn right—Release fyo)n atUichinent. 

Whore a Court lias disposed of a case uithont 
deciding a (juestion {e. g-, the C|iiPstion uf possession 
in a claim case) which under the Code of Civil 
Procedure it is bound to decide tVir a ]>roper dis¬ 
posal of the case, the High Court will interfere 
under section 115 of the Code. [p. ii28, col. 2.] 

Where it was found that the properties attached 
were purchased in the names of the judgment-debtor 
and the claimant, that tlie entire purchase-money 
was paid by the claimant only, and that he had l)oen 
in solo posses.siou of the properties fur the last ten 
years or more: 

Held, that the claimant was entitled to get the 
properties ndeasod from attachment. [P- 228, col. 2.] 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the Court of the District 
Munsif of Namakal, in Execution Appeal 
No. 462 of 1912 (Execution Petition No. 3-13 
of 1912, in Original Suit No. 460 of 
1909). 

Mr. T. Narasimha Aiyangarj for the 
Petitioner. 

Air. K. ]l. Snhramania Sas(ri\ for the 
Respondent. 

JUDGMENT.—Tlie District Alunsif has 
not found -who is in pos.session of the 
property. He only assumes that the 

petitioner’s husband was in posse.ssion. 

Without a finding as to who is in possession 
this matter cannot be disposed of. If the 
petitioner is in exclusive possession of the 
property in her own right, .she is entitled 
to get the properties released from 
atCachment. If she is in possession of the 
property only as a joint tenant or a tenant- 
in-common, i.e., on her own behalf and on 
behalf of the judgment-debtor, the decree- 
holder is entitled to attach and sell the 
judgment-debtor’s interest in the property. 
With reference to the above observations, 
the Mun.sif will return a finding after taking 
evidence on the question of possession. Air. 
K. R. Subramania Sastri argues that the 
matter is not one for interference under 


section 115 of the Civil Procedure Code. 
Where the District Alunsif has disposed of 
a case witliout deciding a question which 
under tlie Code of Civil Procedure he is 
bound to decide for a proper disposal of the 
case, til is Court ought to interfere under 
.section 115 of the Civil Procedure Code. 
Tlie finding should be .submitted within six 
weeks and seven days will be allowed for 
filing objections. 

FINDING.—The High Court has directed 
me to submit a finding in this matter on the 
following question:— 

AVho is in po.ssession of the attached 
property, and if the petitioner, whether she 
is in exclusive possession in her own right, 
“Or only as a joint tenant or a tenant-in- 
common.” 

Evidence Avas recorded on both sides and 
on giving it the best consideration I could, 
I come to the conclusion that the attached 
properties were in Ithe po.ssession of the 
petitioner on the date of attachment and that 
such pos.session ivas not exclusive possession 
in her own right but’only a possession, which, 
in the circumstances to be referred to below, 
can amount to one on behalf of the judgment- 

debtor and as a tenant-in-common with him. 

******* 


JUDGAIENT.—TIie properties were origi¬ 
nally purchased in the name of the judgment- 
debtor, Dorasami Aiyangar, and his nephew, 
Rajam Aiyangar, the claimant’s husband, hy 
a sale-deed. Exhibit H, dated 13tli October 
1900. A decree-holder of the uncle, Dorasanu 
Aij’angar, attached his interest in April 1912. 
The claimant seeks to get the properties 
released from attaclmient. The District 
Alunsif finds that from a dale subsequent to 
Alay 1902 and prior to 1903-1904, Rajam 
Aiyangar, claimant’s husband, should ha\6 
obtained possession and ever since, Rajam 
Aiyangar and his widow, the claimant, have 
been in po.ssession. He al.so finds that t le 
entire purcha.se-money payahe under ' 

H vv'a.s paid by Rajam Aiyangar only. Bo 
he holds tliat as there was no registere 
instrument of sale by Dorasami Aiyangar in 
favourof the husband, she should, be held to e 
only a tenant-in-common with Dorasami Aii an 
gar thoucrh in possession of the entire proper¬ 
ties. On the facts found by the District Alunsit 
the claimant i.s entitled to have the proper les 
released from attachment. She is as a ac 
in sole possession in her own right. I accord- 
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ingly rovei’so tlie onler of the lower Court, 
direct tlie attachment to be raised and the 
properties released from attacliiiient. The 
petitioner is entitled t ) the costs in tin's Court, 
including the costs of the fresh inquiry. The 
parties will bear theirowii co.sts in the lower 
Court. 

A})pi‘al allowciL 


PRIVY COUNCIL. 

Ai’I’Bab jiiOM Tus Ba.MBAY limn Couur. 

February 25, 1915, 

Present :—Lord Dunedin, Lord Shaw, 

Sir George Farwell, Sir John Fdge 
and Mr. Ameer Ali. 

The BOMBAY COTTOX MANL'FACTUR- 
IXG COMPANY, Ltd.— l)i:t'ENDAN’rs — 

Ari’ELLAXTS 

versus 

lUja MOTILAL SHIVLAL— 

Plaintiff— ll e s i» o x dent. 

Evidence ^Oral—Weight to be given to opinion oj 
irialJtidgc—Dntyof Court of Appejl~Cro$s-e.i\ifnintt- 
tion to credit—Relevancy—Credibility of ir/Ojcss. 

On appeal the whole case, including the facts, arc 
within the jurisdiction of the Appellate Court: but 
generally speaking it is umlesirablo to interfere witli 
llio findings of fact of the trial Judge who secs 
and hears the witnesses and has an opportunity of 
noting their demeanour especially in cases where 
the issue is simple and depends on the credit 
attached to one or the other of conflicting witnesses. 
Nor should liis jironouncenient with respect to their 
credibility be put aside on a mere calculation of 
probabilities by the Court of Appeal, [p. 230, col. 2.] 
iVhere the issue is simple and the only question is 
which set of witnesses is to be believed the 
verdict of the Judge trying the case should not be 
iiglitly disregarded, [p. 2;il, col. 1.] 

Cross-e.vamination to credit is necessarily irrelevant 
to any issue in an action, its relevancy consists in 
being addressed to the credit or discredit of the 
witness in the bo.v so as to show that his evidence 
for or against the relevant issue is untrustworthy; it 
is most relevant iu a case whei'c everything depends 
on the Judge’s belief or disbelief in the witness’s 
story, [p. 231, col. 1.] 

Where the Judge who heard the cvidoncc re¬ 
jected the story of a witness declaring that he had 
seldom seen in the box a more “thoroughly unscru¬ 
pulous, untrustworthy, untruthful man” tliau the 
witness, but the Court of Appeal accepted the 
witness's story saying that tlie cross-oxainiuation 
of the witness which convicted him of being a 
pony to a false and fraudulent balance sheet, was 
“not a very relevant point,” and that witness Nvas 


prejudiced thereby by being ])laced “i,i an 
uncomfortable position and reduced to shulHiii*'- 
an.-^wers”. ^ 

t/eld, that the Court of Appeal oiiglit not (o 
havo o.xcuscdtho witness ami a •tuallv accepted liis 
story on the ground that ho was ‘uncomforfablc 
when lie was shown to be a fraudulent falsitier of 
accounts. [ p. 23I,col. l.J 

Appeal from a judgment and decree of 
tlie High Court, of Bombay in its Appel 
late Juri.sdietion (February 5th, 1912), 
reversing those of the same Court in its 
Oniinary Original Civil Juri.sdietion (July 
24tli, 1911.) 

1'ACTS.-The plaintilF-re.spoiKlent in¬ 
stituted the suit on the I3th April 1910 
to recover from the defendants-appellants 
two lacs of rupees, lent on deposit for a 
lixed period wliich e.xpired in September 
1909, with interest. He claimed to set 
otf a sum of Ks. 9;>,1:39-11-10, the sale- 
proceeds of certain cotton in the liand.s 
of the plaintiffs. The amount claimed 
was Its. 1,2-3,(b9-l 1-.3 and further in¬ 
terest. 'Die defendant Company admitted 
the loan, but counter-claimed in re.spect of two 
hes of rupees repaid to the plaintiff on May 
27th, 1909, for-a subsequent loan on deposit of 
that sum made on December 2Sth, 1908. 
The defendants contended that the 
subsequent loan was not a genuine tran- 
.saction, but tliat it was a fraud upon the 
defendant Company contrived between the 
plaintiff' by his manager one Dwarkadas 
Dharamsey, at that time agent for the 
said Company. They also coiitende.l that 
upon the accounts being properly taken 
tliere was a balance due to them, together 
with the value of 3 25 bales of cotton 
deposited with tlie plaintiff’s, and counter¬ 
claimed in respect thereof. 

Beaman, J., who tried the case, gave 
judgment in favour .of the defendant 
Company, and after tlie accounts wei’e taken, 
iii-ide a decree in its favour directing the 
plaintiff to pay to it the sum of Rs. 1,17,6:33 
with interest and costs. But the Court 
of Appeal (Scott, C. J., and Russell, J.) 
reversed tlie judgment and decree of the 
Court below, gave judgment in favour of 
the plaintiff, and made a decree directing 
the defendant Company to pay to the 
plaintiff Rs. 1,01,295 with interest and 
costs of the suit and appeal. The defendant 
Company thereupon preferred the present 
appeal. j 
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^[essrs. Upjohu, K. C., and Dunnr, for tlie 
Appellants, on the ciuestion of the weiglit 
to be attached to opinion of tlie trial 
Judge as regards tlie credibility of wit¬ 
ness, referred to KIiod Sif Hoh v. Litn Thean 
Tong (1), Ah'ce v. Frinreb’-^ Alice (2) and 
Mcntgomon'o Co., v. Wallace-Jaiiies (3): and 
submitted tliat the judgment of tlie Court of 
first instance should be restored. 


Sir Finlay. K. C., and Messrs. Bnnvn 

and Fakes, for the Respondent, referred to 
sectioiis 157 and 159 of the Kvidence Act,lS72, 
and submitted that the judgment appealed 
from was right. 


Tlie appellants were not called upon to 
reply. 


JL'DGMKNT. 

Siu Gboroh Fauwbi.i.. —This is an appeal 
from a judgment and decree of the High 
Court of Bombay in its appellate jurisdiction 
reversing a judgment of the High Court 
in its original jurisdiction. The question 
at issue is one of fact. Tlie respondent is 
a banker and money-lender against whom 
personally no imputation is made; his 
manager was one Dani. Dani was on 
intimate terms with one Dwarkadas, and 
Dwarkadas was for some years, until his 
death in August 19j9, agent and ^lanaging 
Director of the appellant Company, and of 
two other Companies, the Tricumdas and 
the Dakhmidas; in 19JS the appellant 
■was a flourishing and solvent Company, 
and the two other Companies w'ere largely 
insolvent and both were heavily indebted 
to the respondent for advances to the 
amount of about 5w lacs. The respondent 
was pressing Dwarkadas for further and 
better security in respect of these 
sums, and also of Other moneys advanced by 
the respondent to Dwarkadas personally; 
and Dani and Dwarkadas accordingly 
arranged to shift part of the indebtedness of 
the Tricumdas and Lakhmidas Companies on 
to the appellant Company. This arrangement 
was carried out by entries which can only 
be characterised as a barefaced swindle. 
Dani procured two cheques, one from the 


(1) (191-2) A.C.323 at p. 325; Si L. J. P. C. 17U; 
lOG h. T. 470. 

(2) (18G8) 2 P. C. 245 at p. 247; 38 L. J. 
Adm. 5; 19 L. T. 678; 17 W. R i09. 

(3) (1904) A. C. 73 at pP-75, 8?; 73 L. J. P. C. 
25; 90 L. T. 1. 


Tricumdas Company for Rs. 85,000 and one 
from the Lakhmidas Company for one lac 
and Rs. 15,000 and, sent them over by 
his son to the office of the appellant 
Company to be placed to their credit, but 
simultaneously Dwarkadas through his son 
Devji Damodar telephoned to the cashier 
of that Company not to present the cheques, 
but to await further instructions; the two 
amounts were entered in the appellants’ 
books to their credit and appear as:— 
“Rs. 85,000 cheque 1 in number drawn on the 
Bank of Bombay (bearing) No. 95,500S.S., 
and 1. 15,000 cheque drawn on the Bank of 
Bombay bearing No 7. 94950 S. S. No 2. 
The two cheques w’ere then destroyed by 
Dani's orders. It is difficult to suggest any 
object for tliis transaction of drawing and 
paying in cheques for the purpose of being 
entered with every circumstance of 
identification and reality, and then of 
immediate destruction without presentation 
except fraud. The transaction wa.s merely a 
paper one for tlie purpose of shifting the 
respondent’s .security from the two insolvent 
to the one solvent Company. The Judge of 
first instance has heard tlie evidence, 
which depends on the credit to be attached 
to the two sons of Dwarkadas on the 
appellants’ side, and to Dani on the 
respondent’s; he has stated that he has 
seldom seen in the box such serviceable, 
clear-headed and absolutely truthful wit¬ 
nesses” as the two sons or a more 
*tlioroughly unscrupulous, untrustworthy and 
untruthful man” than Dani, and he finds 
that the transaction was a deliberate fraud on 
the appellants. The Appellate Court refuse 
to accept as conclusive the judgment 0 
the lower Court as to the veracity of the 
witnesses. It is doubtless true that on appeal 
the whole case, including the facts,^ ar® 
within the juri.sdiction of the Appeal Court. 

But generally speaking, it i.s undesirable to 

interfere with the findings of the tna 
Judge, who sees and hears the w'itnesses 
and has an opportunity of noting their 
demeanour, especially in cases where the 
is simple and depends on the credit which 
attached to one or other of conflicting 
witnesses. Nor should his pronouncement 
with respect to their credibility 
aside on a mere calculation of probabilities 
by the Court of Appeal. In making these 
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observations their Lordships have no 
desire to restrict the discretion of the 
Appellate Courts in India in tiie con¬ 
sideration of evidence. They only wisli to 
point out tliat where the issue is simple 
and straightforward and the only question 
is which set of witnesses is to be believed, 
the verdict of a Judge trying the case 
should not be lightly disregarded. 

With all respect to the Appeal Tribunal, 
their Lordships cannot accept their reading 
of the facts and inferences. They lind no 
such contradictions or impossibilities in the 
evidence of the two witnesses, whom the 
trial Judge in this case has believed, to 
justify their preferring the opinion of the Ap¬ 
pellate Court formed on the written record to 
his deliberate conclusions after hearing it in 
Court. Again, several of the conclusions of fact 
adopted by the Appeal Court appear to their 
Lord.ships to be quite mistaken, <?.{/., that 
Dani had no reason to fear and did not fear 
that the respondent would lose the money 
owing to him by the Tricumdas Company. 
It would serve no useful purpose to comment 
in detail on the judgment of the Appeal 
Court, but their Lordships feel bound to 
take exception to the Chief Justice’s state¬ 
ment that the cross-examination of Dani, 
which convicted him of being party to a false 
and fraudulent balance sheet of the Tri¬ 
cumdas Company, was not a very relevant 
point,” and that Dani was prejudiced there¬ 
by by being placed ‘in an uncomfortable 
position and reduced to shuttling answers.” 
The observation might be of disastrous effect, 
if accepted. Cro.ss-examination to credit is 
necessarily irrelevant to any i.ssue in the 
action, its relevancy consists in being ad¬ 
dressed to the . credit or discredit of the 
witne.ss in the box so as to show that his 
evidence for or against the relevant issue is 
untrustworthy ; it is most relevant in a case 
like the present where everything depend.s 
on the Judge’s belief or disbelief in the wit¬ 
ness’s story : and to excuse him and actually 
accept his story on the ground that he was 
uncomfortable when ho was shown to be a 
fraudulent falr.itier of accounts is to adopt a 
course which their Lordships cannot follow. 

Their Lordships will humbly advise His 
ilajesty that the judgment of the Appeal 
Court be set aside and that of the High 
Court in its original jurisdiction be restored 


and that the respondent ilo pay the cu.st.s of 
this appeal. 

Appeal aJIfnvcil. 


Solicitors for the Appellants; 
L. llV/soa ,V Co. 

Solicitors for tlie Uespondent: 
Jlarf. 


^Messr.s. T, 
^Ir. I.altcij.^ 


MADRAS lllllll COURT. 

ArriiAL ACAiNST Okueus Nos. to 200 

OF 1913. 

April 1, 191o. 

Present: —Mr. Ju.stice Sesliagiri Aiyar and 
Mr. Justice Kumaraswanii Sastri. 
VKNKATAPKRUMAL RAJU BAHADUR 
A'ARU, RAJA OF KARVETNAGAR, 
MINOR, RY MARl'lAN, W. A. A'ARADfV- 
CIIAlilAR — PETmONFR — ApFE LEANT 


versus 

VENKATA REDDl and others— 

D K F t N DA NT’S — R F S PO N D E NTS. 

Civil procedure I'odc (.tc^ oj 1908 , .’■'s. T7, TU, 
lOT— Mortt/iuje-dcrri'c ninkimj iitd<fnii‘iit-dclit(ir per- 
HoiKiUij liable for dejicivucij—Sale of other proin’rtie.-i 
hclongiiiij to him—Aitjdicatioa bij decree-holders Jor 
rateable dit,fribution — Order, irhether appealable — 
Execatioa application praijiinj for specific reliefs—Xo 
final aiders passed—Madras Civil Pules oJ Practice, 

r. 1C7. 

A parly to whom a riglit of appeal is given, if lie 
comes under section 47 of the Code of Civil Pro¬ 
cedure, should not b(“ deprived of it unless the Civil 
Procedure Code expressly d<“nics it to him. [ p. 2313, 
cel. 1.] 

Orders passed imder section 73 of the Code of Civil 
Proeetlure are appealable if they affect parties to 
till'suit esjieeially when the ap[>eal is hy the judg¬ 
ment.debt<»r who cannot avail himself of the right of 
«iiib bv clause of section 73. fl). 232, col. 2 .1 


Siiiidar Sinijh v. Ghasi, 18 A. 410; A. N. (1890) 
120; Krishnablmpnfi Devu v. Vikranui Devu, 18 M. 13 
at p. 17: Vengappaijijan v. Karimpanakal Parvati, 20 
M. r)01; Kali Prnsanna Ghosh v. Golam Ibihman, 

20 Ind. Cas. 790; 18 C. W. N. 910, followed. 

Jagadish Chandra Shaha v. Kirpa Xafh Shaha, 1 
Ind. Cas. 783; 30 C. 130; Kashi Ram v. Mani Ram 
14 A. 210; A. W. X. (1892) .36; liulmer Lawrie ff' C(K 
V. .fadn Xalli Jianrrjcr, 27 liul. Cas. Oil; 42 C. 1; 
J'lingalnr Chennamnio v, R"i<i "I kacvclui'iijar, 23 llid. 
Cas. 422; 1 b. )V. 231. vli.Ain-uidied. 


Jtortgage decrees whieli provide for recovery of 
the deficiency of the decree after sale of hypothcca 
from the pel•^on and other properties of the inort- 
gagor, are decrees '"for lii: payment of money" within 
the meaning of section 73 of the Code and entitle tJie 
mortgagee to apply for rateable distribution under 
that section. '_p. 233, col. 2.J 
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Abdulla Sohih v. rfortor Ooi^inan Soltih, 2S M. 224: 
Gnta Lol V. Bir Buhaditr Siuyli, 27 A. loS; A. . N. 
(1904) 200; 1 A. L. J. 502, followed. 

E.xeoution applications j'niying for s|>ecitic reliefs 
which were all granted several vears before assets 
were realised and on winch no further reliefs could 
be asked or gninted, are still on the tile and 
undisposed of if no ftnal orders have been passed 
taking them off tlio tile of pending applications. i p. 
234. col 1.] 

Rvde 107 of the Civil Rules of Practice, Madras, con* 
templates final orders being passed by the Court f>n 
a petition after the sale has been conhrmed. ]•. 
234, col. 1.' 

An objection that the <h*crees i)assed are not in 
accordance witli law. cannot be raised in cxecutii>n 
proceedings, ip. 233, col. 2.] 

Appeals against the orders, dated 25th 
January 1913, of tlie District Court of 
North Arcot, in Civil ^liscellaneous Petitions 
Nos. S93 to 901 and 904 of 1912 (Execution 
Petition.s Nos. 124, 8S, 133, 135 and S2 of 
1905, in Original Suits No. 5 of 1897, No. 22 
of 1889, No. 11 of lSe9, No. 24 of 1389 
and No. 11 of 1886), respectivelj'. 

Mr. L. .1. (JovindaraghaLd A/yar, for the 
Appellant. 

^le.s.srs. M. Knshnamachariar, T. Partha- 
sdratliy Aimngar and P. Veulmtaramaua Pan, 
for the Respondents. 

These appeals coming on for hearing on 
the 19th March 1915, and a preliminary ob- 
.iection having been taken that the appeals 
do not lie the Court (Sheshagiri Aiyar and 
Kumaraswami Sastri, JJ.) delivered on the 
said preliminary objection the following 

JUDGilENT.—The respondents in 

these connected appeals obtained mortgage 
decrees against the appellant. The.se decrees 
provided for the recovery of the balance 
from the person and the other properties 
of the judgment-debtor. Certain properties, 
not included in the mortgage to the re¬ 
spondents, were attached in execution of two 
other decrees against tlie same judgment- 
debtor ; the realised assets were paid into 
Court. The present respondents applied for 
rateable distribution; notwithstanding the 
objection of the judgment-debtor, the ap¬ 
plications were granted. The judgment- 
debtor has appealed. A preliminary objec- 
tion is taken that as the order was pas.sed 
under section 73 of the Code of Civil 
Procedure, against which no appeal is pro¬ 
vided by section 104 of the Code, no appeal 
should be entertained. It is conceded that 


the question agitated in those applications' 
relates to the execution of the decrees 
between the parties to the suits in which 
the decrees were passed. Prima facie^ there¬ 
fore, the order is appealable as falling 
under section 47 of the Code of Civil 
Procedure. Has that right of appeal been 
taken away in the present case by section 73 ? 
That section does not say that no appeal 
shall lie against orders passed under it. It 
is by the omission to provide for an appeal 
in section 104 tliat it is argued that an 
appeal is not given against the order. It 
has been held with reference to orders passed 
under Order XXI, rule 63, that if the 
adjudication was between the parties to the 
suit, although the matter may arise in a 
claim petition, an appeal will lie under 
section 47 of the Code of Civil Procedure. 
This principle was recognised both under 
the old and the new Codes: See Sundar 
Singh v. Ghasi (1), Krishnabhiipati Dcvii v. 
Vikrama Devu (2), Vengappayyan v. Karim- 
panakal Panati (3) and Kali Prosanna Ghosh 
V. Golim Rahman (4). On the analogy 
of these decisions, we are of opinion that 
orders pa.ssed under section 73 of the Code 
of Civil Procedure are appealable, if they 
affect parties to the suit. In Jagadish Chandra 
Shaha V. Kirpa Xath Shaha (b), Kashi Ram 
V. Ma7u Ilani (6), the contest was between 
rival decree-holders. They are not governed 
by section 47 of the Code of Civil Pro¬ 
cedure. This distinction was pointedly 
referred to in Balmer Lawrie Go. v. 
Jadu Nath Banerjee (7). 

But our attention was drawn to the judg¬ 
ment of Sankaran Nair and Ayling, JJ.i 
Piingalnr Chennannna v. Raja of Karvetinagaf 
(8), which at 6rst sight appeared to be a direct 
authority in favour of the respondents. In 
that case, the appellant was one of the 
decree-holders. To him the provision of 
clause (2) of section 73 of the Code of Civil 
Procedure will apply, and he can have his 
remedy by way of suit if the order goes 

(1) 18 A. 410; A. W. N. (I89G) 12G. 

(2) 18 M. 13 nt p. 17. 

i'S) 26 M. 501. 

(4) 20 Ind. Cas. 790; 18 C. W. N. 910. 

(5) 1 Jiid. Cas. 783; 36 C. 130. 

(6) 14 A. 210; A. W. N. (1892) 5G. 

(7) 27 Css. 644; 42 C-1. 

(8) 23 Ind. Cas. 422; 1 L. W. 234. 
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against him. The judgment-dobtor cannot 
avail liimself of the right of suit wliich 
that sub'clause provides. The present ca.se 
may be distinguished from the case in Run’ 
galiU' Chennamina v. Roja of Karcctinagar (3) 
on that ground. We tliiiik that a party 
to whom a right of appeal Is given, 
if he comes under section 47 of the Code 
of Civil Procedure, sliould not be deprived 
of it, unless the Civil Procedure Code ex¬ 
pressly denies it to him. As we Hud no 
such denial in section 73 of the Civil Pro¬ 
cedure Code, we must liold that an appeal 
lies. We overrule—the preliminary objection. 

The appeals then coming on for hearing 
on merits on the same day (19th Marcli 191^) 
and having stood over for consideration till 
this day Ost April 1915), tlie Court delivered 
the following 

JUDGMENT. 

Sesuaohu Aivau, J.—I liave liad the ad¬ 
vantage of reading the judgment which my 
leai'ned brother is about to deliver. 1 
entirely agree with his conclusions. The 
respondents are entitled to rateable dis¬ 
tribution even though their decrees are on 
mortgages. The order for payment of the 
amount from the person and the other 
properties of the judgment-debtor was also 
obtained in these cases. See Abdulla Sahib 
V. Doctor Oosina7i Sahib (9) and Gotti Lol 
V. Bir Bahadur Sahi (10). It is not disputed 
that no formal order was passed disposing 
of their execution applications. Under the 
old Code of Civil Procedure, it was 
lield that even when an application was 
“ struck off”, it must be taken to be still 
pending, as the law ptrovided no procedure 
for taking such a step Sasivarna levar v. 
Arnlanandam Pillai (11). In the present 
Code, there is an express provision for dis¬ 
missing an execution application where no 
further step is taken by the decree-holder. 
It is clear, therefore, that until that step 
is taken under the new Code, the application 
i.s on the tile of the Court. The tact that 
the decree-holder moved the Court only foi 
a particular remedy open to him, cannot lead 
to the inference that be was not entitled to 
ask that his decree be .satisfied by other 
means which the law enables him to adopt. 


(9) 28 M. 224. . ^ 

(10) 27 A. 158; A. W. N. (1904) 200j 1 A. L. J. oC-. 

(11) 21 M. 261j 8 M. L. J. 18. 



The District Judge is right in treating the 
applications of the respt^ndtMils as pending 
at the time that the claim for rateable dis- 
trilnition arose. Those appeals must he 
dismissed with costs : There will hone) costs 
in ('ivil Miscellaneous Application No. 2i39. 

Kl'MAKAsw A.Mi Sa.stui, j. - The.se are 
appeals against the orders of the District Judge 
of North Arcot declaring that the respimdents 
are entitled to rateal)le distribution out of 
the sale-proceeils realized in Kxecuti»)n 
Petitions Nos. 7c; of 190.J and 103 of 1900. 
The respondents obtained mortgage-decrees 
against tlie appellant, whicli directed that 
tlie judgment-debtors should be personally 
liable for any deficiency tliat may arise 
after the .sale of the mortgaged i)roperties 
anil the application of tlie Sitle-proceeds 
towards tlie amount due on the decrees. 
Thougli the decrees were not in accordance 
witli tlie i)rovisions of tlie Ti’an.sfer of 
Property Act, the irregularity cannot he 
questioned in execution proceedings. Raja 
of Kahihasli \. Vrukatii Perumal Raja fl2). 
The respondents had, tlierefore, decrees for 
money and woul ! l)e entitled to rateable 
distrihulicn, if they had applied for execution 
and their applications were still undisposed 
of and on the file at the date wdieu assets 
were realized in execution of the decrees 
in Execution Petitions Nos. 7S of 1905 and 
108 of 1900. Tiriichittambala Chetti v. 
Seshayyaugar (13). 

The respondents in 1905 Hied execution 
applications on the decrees obtained by them, 
which prayed for (1) issue of notices to 
the judgment-debtors under section 248 of 
the old Civil Procedure Code, and (2) sale 
of tlie mortgaged properties, leave being 
given to tlie decree-holders to hid. Orders 
were passed granting the reliefs, and it is 
admitted that the decree-holders obtained 
all the reliefs they had prayed for. For some 
reason or otlier (not explained) no formal 
orders were passed taking the petitions off 
tlie file of pending execution applications 
and the District Judge, treating the applica¬ 
tions as pending,ordered rateabledistribution 
on the applications of tlie decree-liolders. 

(12) 12 InJ. Cas. GS9} 21 M. L. J. 1030; (lOJl) 2 
K. W. N. 4.58; 10 M. L. 1. 429. 

(13) 4M.383. 
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The question for decision is whetlier 
execution applications praying for specific 
reliefs, which were all granted several years 
before assets ^\ere realized and on which 
no further reliefs could be asked or 
granted, can be said to be still on tlie Hie 
and undisposed of, because no final orders 
have been passed taking them off the file 
of pending applications. 

The point is not free from dilliculty. 
"When an execution petition is tiled, and 
the Court either rejects all or some of the 
prayers, it has to pass final orders to that 
effect. If all or any of the prayers are 
granted, the decree-holder has to obtain 
the appropriate reliefs by taking further 
steps, either on the execution petition or in 
interlocutory application on the execution 
petition. When he has obtained all the 
reliefs he asks for, all that remains to be 
done on the execution petition is to record 
the fact that the petition has been disposed 
of. The Court cannot do anything further. 
It is argued by ilr. Govindaraghava Aiyar 
that anything that the Court might do, 
after all the prayers have been granted 
and relief.s sought obtained by tlie decree- 
holder, will only be purely ministerial and 
for statistical and not judicial purposes. 

There can be little doubt that only a 
formal order can be pa.^sed on the petition 
after all the reliefs prayed for have been 
granted and obtained by the decree-holder; 
but it does not follow that the order is 
not a judicial order simply because it 
records that the execution petition has been 
disposed of. Many purely formal orders 
are still judicial and not mini.sterial. The 
Jkfadras Civil Rules of Practice contemplate 
final orders being passed on execution 
petitions. Rule 167 of the Civil Rule.s of 
Practice requires tliat, when orders for 
sale are passed, the execution petition shall 
be adjourned to a fixed date and clearly 
contemplates final orders being passed by 
the Court on the petition after tlie sale 
has been confirmed. 

It was the duty of the Court to have 
fixed a date for the final disposal of the 
execution petitions, and the fact that it 
did not do so has the effect of keeping 
the applications pending till final orders 
are passed. 


1 am of opinion that the District Judge 
was right in treating the execution petitions 
as pending, and dismiss the appeals (except 
Civil Miscellaneous Appeal No. 289) with 
costs. 

Appeals dismissed. 


iAfADHAS HIGH COURT. 

Civil Revision Petition No. 346 ok 1914. 

February 26, 1915. 

Prefent: —Mr. Justice Spencer and 
ifr. Justice Seshagiri Aiyar. 

AJIMASI KUTTI GOUNDEN— Plaintiff 

—Petitionee 
versus 

APPALU alias KRISHNASWAMI 

NAICKEN- Defendant—Respondent. 

civil Piocedure Code (.4cf V of 1908), j*. 115 —Patent 
error oj procedure—Interference in levi^ion—Snit on 
prowiri<ory note auftigned hij undivided son^Succession 
cerlificafej u-hether necemiry-^tptestioii of icaiit of 
ceiiiftcafe rai/icd for the ftrrt time in appeal—Appellate 
Court'n dufij to give pUtinii^ an opporlaniitj of 
produciiKj ccrtijicdte. 

When a subordiniito Court dealing with a suit of 
a small cause nature commits an (»rror of procedure 
patent on the face of the record, the High Court uill 
interfere in revision, [p. 235, col. 1.] 

Snbroinania Pattor v. }Iarayana Patfar, 28 Jnd. Cas. 
189: 2 L. \y. 230, followed. 

Where an objection is taken for the first time in 
appeal that the suit on a j)romissory note 
should not have been decreed inasmuch as 
the j)laintiff had not produced the succession 
certificate, the suit sliould not be dismissed but 
opportunity shouhl bo given to the plaintiff to 
])roduce the certificate, [p. 235, col. 1.] 

Wlierc an assignment is from an undivided son, 
no succession certificate is necessarv, nor when the 
plaintiff sues on the ground that he is a holder m 
due course and not that a debt did really exist, [p- 
235, col. 2.] 

Petition, under section 115 of Act V of 
1908, praying the High Court fo revise 
the decree of the Court of the Temporary 
Subordinate Judge, Coimbatore, in Appeal 
Suit No. 228 of 1913, preferred against 
that of the District Muiisif of Coimbatore, 

in Uriginal,Sait No. 172 of 1912. 

Mr, IS. Zlufhiah Mudaliarj for the Petitioner. 

Mr. V. C. iSeshachariar^ for the Respondent. 

JUDGMENT. 

Spencer, J. — An objection has been taken 
that this is not a case in which wo can 
interfere in the exercise of our revisional 
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powers under section 115 of the Code of 
Civil Procedure. 

An objection was taken only at the hear¬ 
ing of the appeal in the lower Court that no 
decree should have been passed wlien the 
plaintiff had not produced a succession cer¬ 
tificate. 

The Subordinate Judge thereon decided 
that there was no necessity to send the case 
back to the lower Court and proceeded to 
set aside the District Munsif's decree and to 
dismiss the plaintiff’s suit. 

In doing so the Subordinate Judge com¬ 
mitted, in my opinion, an obvious error of 
procedure. 

The objection having been taken at tliat 
late stage he should in fairness to the plaint¬ 
iff have givei» him an opportunity of making 
good the defect brouglit to notice in the 
appeal. The matter does not stop there. 
Doth the lower Courts having found that 
there was no debt, section 4 of the Succession 
Certificate Act does not apply to the facts of 
this case at all. Again both Courts having 
found that plaintiff was a holder in due 
course, having obtained a transfer of the .suit 
promissory note from the undivided minor 
son of the promisee, represented by his 
mother and guardian, no .succession certificate 
could liave been granted to tlie plaintiff. 
The judgment of the Subordinate Judge is 
most unsatisfactory and he committed a 
clear error of procedure in dismissing the 
suit on his findings of fact. 

As to the power of this Court to interfere 
when a subordinate Court dealing with a 
suit of a small cause nature commits an error 
of procedure patent on the face of tlie record, 

I am in accord with the views expressed by 
my learned brother in Suhramania Paftar 
V. Narayana Paftar (1), which has the support 
of Full Benches of this Court in Mtmisha 
Eradi v. Siyali Koya (2) and Vupptdnri 
Atchayya v. ‘SVr Kanchnmarti Vmkala 
Heetamvia Chandra Rao (3) and of another 
Bench in Ananiha Lalcshmi Ammal v. Kunnaii’ 
chankarath Sankaran Nair (4). 

We set aside the lower Appellate Court s 
decree and remand the appeal for disposal in 

(1) 28 Tml. Ch.s. 189; 2 L. W. 230. 

(2) 11 M. 220; 12 Incl. Jur. 49. 

(3) 18 Ind.Cas, 055; 24 M. L. J. 112; 13 M. L. T. (iO. 

(4.) 18 Iiul. Cns. 579; (1913) M. W. X. 101; 13 M. 

L. T. 123; 24 U. L. J. 205. 


the light of the above observations. The 
petitioner will have his co.sts in this Court. 
The costs in the Courts below will be pro¬ 
vided for in the revised decree. 

AiYA'i, J.—I entirely agree. The 
facts are tliesc. The plaintiff claims to recover 
a sum of money by virtue of an assign¬ 
ment from the undivided .son of tlie payee 
of a promissory note. It was found by both 
the lower Courts that nodel)t was due to the 
original payee: the Munsif gave a decree on 
the ground tliat as tlie plaintiff was a holder 
in due course, the fact that tl.e defendant 
was not really indebted to the assignors 
father, was no bar to the plaintiff recovering, 
in this view, tliere is no debt due to the 
fatlier for which a certificate could have been 
obtained. If by a fiction of law, a.s argued 
by >Mr. Seshachari, the claim is to recover 
the original debt, even then, the a.s.signment 
being from the undiviiled sou no certificate is 
necessary. In eitlier view, the applicability 
of section 4 of the Succession Certificate Act 
dees not arise, and tlie lower Appellate Court 
acted with material irregularity in tlm 
exercise <*f its juri.sdiction. I must point out 
tliat tliis is a most irregular exercise of 
jurisdiction. Tlie point was not raised by 
the appellant before the Sub-Judge. 1 he 
question whether the promissory note was 
given for a family debt or the separate 
asset of the father would liave to be determin¬ 
ed before it can be ruled that a certificate 
is necessary. ^Ihe furthei* question wlietlier, 
when by a fiction of law the claim relates 
back to the original debt, a certificate should 
be produced had to he determined. In the 
faceoftliese difficulties and without giving 
the parties an opportunity of adducing 
evidence, the Sub-Judge reverses the decision 
given on the merits on a higiily technical 
and by no means an undisputed legal point. 
I have no hesitation in saying that if ever 
a Court’s corrective jurisdiction is to be called 
in aid to protect parties the present one is 

an eminently fit one for the exercise of that 
jurisdiction. 

I agree in the order proposed. 

Petition allowed. 
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CALCUTTA lIKill COUHT. 

Second Civil Ai'I’eals Nos. 155S to Ioj-G 

OF 1911. 

January 28, 191.3. 

Present: —Mr. Justice Holmwood and 
Mr. Justice M almsley. 

KRISHNA SAIIAI and others—Defendants 

Appellants 
versus 

PALAKDHARI HALT and others— 
Plaintiffs—Respondents. 

Bengal Tcnnneij -4c/ (17// o/188.)), RS— 
menf nf rent—Existing cojulitiori.'t — ^^Pcniwneni," inter¬ 
pretation of — Deterioration—hand covered vith $and, 
whether permanent (ic/criocd/iOH, 

A more liberal interpretation be put on the 

word “permanent'’ in section 38 of the Ben;ral 
Tenancy -Act and it must be construed with reference 
to e.xistiu" conditions, [p. 236, col. 2.] 

Thus where a land is covered with sand the 
deterioration is permanent witli reference to 
existin" conditions, [p. 23G, col. 2.] 

Pattra v. Reilij, 20 C. o79at p. 58C, followed. 

Appeals agaiiLst tlie decrees of the Sub¬ 
ordinate Judge, third Court, Patna, dated tlie 
23rd of December 1910, affirming thofe of 
the Munsif, second Court at that place, dated 
Ihe 12th of September 190S. 

Dr. Rash Rehary Ghnse and Babas Lakhsmi 
Narnia Singh and Chandra Sekhar Prosad 
Sitigh, for the Appellants. 

Babus Vmakali Mnkherjee and Biraj 
Mohan Mazumdar, for the Respondents. 

JUDGMENT. 

UoLJiwooD, J.—These second appeals raise 
the question, whether or not the respond¬ 
ents are entitled to abatement of rent 
under section 38 of the Bengal Tenancy Act 
on a finding by the Courts below that 
the re.spoiidents will have to pay rent a.s 
fixed‘by the Settlement for 1-arart/land, if 
the land re-appears or gets covered with 
earth. There were tw’o descriptions of land 
in suit, and it is admitted that as far as 
the land that has been washed away is 
concerned, the abatement is permanent but 
it should have been made under section 
52, and not under section 38. Still the 
fact remains that even this laud, as the 
Subordinate Judge points out, may come 
back again. We are, therefore, met with 
the proposition that nothing in this world 
can be said to be permanent. 

As regards the question of the sandy 
land, which is the point really argued 
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before us, it is contended that there ought 
to be a remand for a proper finding 
whether the deterioration is permanent or 
not. But both the lower Courts have 
said, and in our opinion erroneously said, not 
as a point of fact but a.s a matter of 
interpretation of the section, that the 
deterioration is not permanent inasmuch 
as, they both say that, when the previous 
state of things is restored the rent will 
have to he restored also. To give effect 
to any such interpretation of the word 
permanent' would be to do away with the 
effect of section 38 altogether, and this was 
clearly pointed out in the ca.se of Goiiri Pattra 
V. Reily (1). The learned Judges, say: "We 
think ihe Judge is wrong: He seems to think 
tliat a deterioration ought not to he held 
to he permanent if by tlie application of 
capital and skill the cause of the deteriora- 
tion might be removed. We are of opinion 
that a more liberal interpretation mu.st 
he put on the \\ord and it must be 
construed with reference to existing con¬ 
ditions.” Now we think that this is a 
very .sound legal proposition that the word 
permanent’ in section 38 must in every 
case be construed with reference to exist¬ 
ing conditions; and when a piece of land 
gets covered with sand, the deterioration 
is permanent with reference to e.xisting 
conditions, for no human being can tell 
when it may plea.se a Higher Power to 
cause tlie river to wash away the .sand 
again or to deposit fre.sli earth upon it, 
and the case of an absolutely vague and 
uncertain event like this is even stronger 
than tlie example given in Gonri Pattra's 
case ( 1 ) of the application of liuman capital 
and skill. The mvore uncertain the result 
is, tlie more it must be held to come 
within the meaning of the word 'perman¬ 
ent’ as construed with reference to existing 
conditions. 

Both the Courts below have given the 
decree for abatement as asked for, and it 
is not necessary to vary the decree in 
any way merely because we consider that 
the passage in both the judgments stating 
what will he the rent in .some future 
contingency, which has not arisen, mu.st 
he expunged. 

(1) 20 C. 579 at p. 58G. 
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The result is that tlie appeals are clis- 
missed. But as the point was one which 
could fairly he raised, each party will hear 
his own costs in this Court. 

■Walmsley, J. — I agree tliat tlie appeals 
should be dismissed. 

Appi'ah^ (//.s'm/.N.W. 


ICM. L. T.-M; 1 L. W. 4S3;3CA. 3r)0, Munna Lai 
Parruck v. Sarat Chuniler Mtikrrji,\m\. t'as. (583; 
17 M. L. T. 120: 2 L. W. 282; It) C. \V. oUi; 21 C. 
L. J. I IK; 17 ilom. L. U. lOH, ivfoniHl to, 

Appeal against an order of tlie District 
Court of Salem, in Appeal Suit No. IIS 
of 1012, preferred against that of tho 
District Alunsif of Dharmapuri, in Original 
Petition No. -hlo of 1012, in ('Iriginal Suit 
No. 452 of 1001 on the file of the Court of 
the District Munsif of Krislinagiri. 

Mr. *S'. Ihraisami Iijor, for the Appel- 


]srADRAS HIGH COURT. 

Appeal against Obdku No. 75 op 1914. 

March 10, 1915. 

Present-. —Mr. Justice Seshagiri Aiyar and 
^Ir. Justice Kumaraswami Sastri. 

MAHAMXfAD HUSAIN SAID and another 
1 - Defenpanfs—Appellants 

versus 

ABDUL KARKEM SAIB— Plaintiff No. 2 

—Respondents. 

Morfijage—Transfer of Property Act (/!' of 1882), 

8S. 88, SO—Application for order absolute—Ap¬ 
plication in execution—Limitation ~ Lintltatlon .lof 
(IXo/ 1908), Sc/i. r, Arts. 182; 183-Cit i7 Procedure 
Code (/lc( r of 1908), -PS—OoLd- absolute ~ Fresh 
starting point of limittition. 

A preliiniimry docroe in a in<)rtga«;o suit pa.^s- 
eel under section 88 of the Trunstor ol Propmay .\ct 
is executable and in order to obtain an order absolute 
under section 89 stops have to be taken in execution; 
and Article 182 or 183 of the Limitation 
Act will apply to such applications if tho decree 
happens to bo passed by a Mofussil C«)urt or bv the 
oriifinnl side of the High Court, [p. 238, col. 2.J 
A dccrce-bolder will have 12 years under section 
48 of the Civil Procedure Code to perfect the 
preliininarv decree and another 12 years undei 
the same' section if ho gets an order absolute 
within the first 12 years, [j). 238, col. 2.J 

Where a preliminary decree in a mortgage suit was 
passed on tho 7th October 1901 and the first apidica- 
tioii to obtain an order absolute was made on 0th 
April 1904 and subscipicnt applications were made 
in 1907, 1910 and 1912 all within the three years of the 
immediately preceding application and all the 
applications were dismis.sed without gi-antnig the 
relief prajed for, and tho present application was 

made on tho 15th April 1912: 

Held, that the application was not barred by limita¬ 
tion. [p. 239, col. 1.] . „ . I or \f 

ilalikarjunadu Setti v. Lingamurti Pantulu, 2o M. 

244; 12 M. L. J. 219 , Rnngiah Qoundan 
Hanjappa Row, 2(3 W. 780; 13 M. L. J. 412, Hajt 
Ashfaq Husain v. Lnla Oaar* J Ind- Cas. J/o; 

15 C. W. N. 370 (P. C.); 8 A. L. L :W2; 9 M. L. 1. 380; 
13 C. L. J. 351; 13 Bom. L. U. 3(i<; 33 A. 204; 

L. T. 121; 21 M. L. J. 1140, Fpoor Ramasamy Red<^ 
Y. Knudadai Ranyamunnar Iyengar, 23 Ind. Cas. 3JU; 
15M.L.T.246 ;(i914) M. W. N. 622; 26 M. L. J. 

255; Abdul ilajidv.Jnwahir Lai 2Z lixd. C&^ 64.^; 

12 A. L. J. 624; 16 Bom. L. R. ^ 95 ; 18 C. W. N. ^53; 
C.L. J. 626} 27 M. L. J. 17}(1914) M. 'V. N. 485j 


lauts. 

^lessr.‘i. M. <). Partha.sarhlhy Iyengar anil 
M. (’. Krishnamachariar, for the Respond¬ 
ent. 

JUDGMENT.—Tliis appeal raises an 

important unestion of limitation. A pre¬ 
liminary decree in a mortgage .suit was 
pa.s.sed on the 7th October 1901. On the 
Gtli April 1904, the first application was 
presented to obtain the order absolute. This 
apparently was tiled as an application for 
the execution of the preliminary decree. 
Suhseiiuent applications were made in 1907, 
1910 and 1912, all within three years of the 
immediately preceding application. Notices 
were sent in most of tlie applications. 
They were all dismi.ssed without granting 
the relief prayed for. Tlie pre.sent applica¬ 
tion is dated the 15th April 1912. It 
was objected to in the Court of first instance 
that as more tlian three years had elapsed 
from tho date of the preliminary decree, 
tlie application was barred. Tlie Di.strict 
Munsif held that there was no bar of limi¬ 
tation for sucli applications. On appeal, 
the District Judge held that tlie present 
application mu.st be treated as one in 
execution of the decree and that Article 
ISl of the Limitation Act applied to it. 

:Mr. S. Doraiswami Iyer has cited before 
us a large number of authorities to sho^v 
that the preliminary decree is not executable 
and that Article ISO applies to the applica¬ 
tion. There have been conflicting decisions 
regarding the executability of the preliminary 
decree. Diiferent High Courts liave taken 
different views. We wish to confine ourselves 
to a consideration of the decisions of this 
Court and of the Judicial Committee of the 
Brivy Council. 

In Malikarjimadu Setti v. Lingamurti Pantulu 
(l),the majority of the Full Bench came 


(1) 25 M. 244} 12 M. L- J. 279, 
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to tlie conclusion that tlie preliminary 
decree in a mortgage suit was executable, 
and tliat t)ie process for obtaining the 
•rder absolute was by way of execution. 
In arriving at this result the learned Judges 
were largely intluenced by the language of 
sections SS and 89 of the Transfer of 
Property Act. The first section speaks of 
the preUmuinru decree and the second section 
of applying for an order absolute. Even 
after the pronouncement in the Full Hench 
case, doubts arose regarding the applica* 
bility of Article 179 of the Limitation Act 
—(Act XV of lS77). As was pointed 
out by Mr. ^1. 0. Parthasarathy Iyengar, 
the learned Counsel for the respondent, the 
import of the Full Pencil ruling was explained 
in Rnngiah Ooundnn S' Xaujnppo Row 

(2). It was .'mggested in that case that 
ordinarily an application for an order 
absolute wdll be one to which Article 179 
would apply. In certain cases Article 178 
may also apply. This view was acted on 
in this Presidency for a long time until 
the decision of the Judicial Committee was 
reported in Ifaji Ashfaq Kusain v. Lnl (iunri 
Sahai (J). That decision, as we shall show 
presently, does not affect the conclusion stated 
in Rnngiah fionndnn ..S' Co. v. Nanjappa Row 
(2). All that was laid down in ifaji Ashfnq 
Husain v. Canri Sahai (3), was that time 
began to run against the decree-holder 
after the passing of the final decree, 
that is, from the date when it was made 
absolute.” It did not say that the pre¬ 
liminary decree w’as not executable. But 
it was so understood in some of the cases 
decided in Madras. It is not necessary to refer 
to all the decisions. They are all mentioned 
in Epoor Ramasamy Reddy v. Kandadai Ranga- 
mannar Iyengar (4). In that case Sankaran 
Nair and Ayling, JJ., without expressing 
their opinion regarding the correctness of 
the decisions they quoted, held that the 
judgment-debtor was barred by res judicata 
from raising the plea that the preliminary 
decree was not executable. All these 
decisions were pa.ssed before the Judicial 

(2) 26 W. 780; 13 M. L. J. 412. 

(3) 9 InU. Cas. 975; 33 A. 264; 15 C. W. N. 370 (P. 
C.)] 8 A. L. J. 332;9 M.L. T. 380; 13 C. L. J. 351; 13 
Pom. h. R.367; 4 Bur. L. T. 121; 21 M. L. J. 1140. 

(4) 23 Ind. Cas. 390; 26 M. L. J. 255; 15 M. L. T. 
2AV: (1914) M. W. N. 622. 


Committee'.s decision in Ahdnl Majid v. 
Jawah/r Lai (5) was published. That case 
lays down distinctly that the Article 
applicable to an application for obtaining an 
order absolute is 179 of the Ijimitation 
Act. 

This pronouncement must be taken to 
>>verrule the decisions of this High Court which 
held that the preliminary decree was not 
executable. Another decision of the Judicial 
Committee strengthens this view. In Mui.na 
Lai Pai ruck v. Sarat Chnnder Mukerji (6), their 
Lordships held that an application for an order 
absolute regarding a preliminary decree 
passed on the original side of the High 
Court was governed by Article 183 of the 
Limitation Act. Although the third column 
of that Article speaks of the ** enforcement” 
of a judgment, decree or order, there can 
be no doubt that it is a provision for the 
execution of decrees passed on the original 
side, corresponding to Article 182 which 
deals with the Mofussil decrees. This view 
makes it clear that the proce.ss by which 
a preliminary decree is to be made the final 
decree is by way of execution. 

Tlie result of these decisions of the 
Judicial Committee may be thus summed 
up: (1) The preliminary decree pa.ssed under 
section 8$ of the Transfer of Property Act 
is executable. (2) In order to obtain the 
order absolute under section 89, steps have 
to be taken in execution. (3) To such 
applications Article 182 or 183 will apply, 
as the decree happens to be for the 
Moffu.sil or for the original side of the Higli 
Court. (4) There is a fresh starting point 
given to the decree-holder after the preli¬ 
minary decree ripens into a final decree. 

(5) It would follow from I he above that 
a decree-holder will have 12 years under 
section 48 of the Code of Civil Procedure 
to perfect the preliminary decree, and 
another 12 years under the same section if 
he gets the order ab.solnte within the first 
12 years. This view is in consonance with 
the earlier Madras view in Mallikarjiinadn 
Seth v. Liiiganinrti Pantuln (1) and in 

(5) 23 Ind Cqs. 649; 30 A. 350; 12 A. L. J. 02-J; 
16 Bom. L. R. 395; J8 C. W. N. 963; 19 C. L. J. 626; 

27 M. L. J. 17; (1914) JI. W. N. 485; 16 M. L. T. 44; 

1 L. W. 483. 

(6) 27 Ind. Cas. 683; 21 C. L. J. 118; 17 M. b. T. 
120; 2 L. W. 282; 19 C. W. N. 561; 17 Bom. L. R. 408, 
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( 2 ).' . 

All tlieso ilinu’uHies are now avoiiUnl l)y 
tlie enactment of Octler XX\I\ in the 
Code of Civil Procedure. 

For these reasons we hold that as tlie 
application for an order ahsoliite was made 
within 12 years of tlie passing of the 
preliminary decree and ns the decree has 
been kept alive by tlie steps taken under 
Article 179, this application is not barred 
by limitation. 

We dismiss the appeal with costs. 

Appeal 


T^IADIUS HIGH COURT. 

Civil Sl-it No. 237 of 1908. 

February d, 1913. 

Present: —Mr. Justice Rakewell. 
SUIKEENA KATUM SAHIllA— Plaintiff 


versus 

Hajee MAHOMED ABDUL AZIZ 
BADSHA SAHIB BAHADUR-Okfe^ndaxt 

Civil Procedure Code {Act T oj 1908), 4/, 0. 

IXI, }\ 52 —Decree ohtaiued hy fraud or coUuston, 
question of, whether reliiies to execution of 
Attachment, ivhethcr (lives any pnoritii—l^ftenblc 

distrihiifion. , . , , e i 

The question whet bin- n decroo was o\)tained by 
or collusion is not one which rolatcs to the execu¬ 
tion of the decree ami can only be niised by a separate 
snit. [p. 239, col. 2; p. 240, col. 1.] 

Smlt'udra v. Sudan, 9 M. 80, followed. 

Section 73 of the Civil Procedure Code applies 
where a judginent-creditor makes application ni the 
prescribed form under Order XXI, rule 10, Civil 
Procedure Code, to the Court by which assets of the 
indgmont-debtor ai-e held, for the execution of his 
decree before the receipt of those assets by the Court. 

[p. 240, col. 1.] , 1 i 

An applicant for execution of his decree does not 

acquire any priority by virtue of his attachment and 
the fund in Court must be distributed on the 
principle followed by the Court in the administration 
of the assets of a deceased person or an insoiNeiit, 
that is, rateably amongst the creditors wlio have 
imt in claims thereto, [p. 241, col. l.J 

Mr. iSf. GnnMvami Chetti, for the Plaintiff. 
Mr. A. E. Rencontre, for the Defendant. 


JUDGMENT.— Fourapplications have been 
made by four judKnient-creditors of tbe 
plaintiff in this snit for payment to them 
of a fund to (lie credit of the smt, which 


was paid into Court by llic dofondant in 
.satisfaidion of tlie deeroe. 

'riio dates of the dooroes of (lie several 
creditors and of attacliments of the fund 
are a.s follows: - 

2()tli October 1911, attachment before 
judgment in SuitNo. 31o of 1911; 

15tli October 1912, decree; 

Gth November 1912, decree in Suit No. 
3S1 of 1912; 

9tli November 1912, attacliment; 

30tli August 1912,decree in Suit No. 11931 
of 1912 on the file of Court of Small Causes 
of Madras; 

12Hi September 1912, attacliment; 

Ultb September 1912, decree in Snit No, 
12787 of 1912 of tbe same Court; 

27tb September 1912, attachment. 

It lias been argued, ./irs//?/, tliat tlie 
applicants are entitled to adduce evidence 
that tbe decrees obtained by tlieir rivals 
are fraudulent and void, and secomlhj, tliat 
their respective attachments are entitled to 

priority. 

On the first point, two decisions fn re 
Sunder Das (1) a*'d Chhaganhil v. Fazarali 
(2) and an unreported judgment of Spencer, 
J., in Narayanan v. Karnppan Chetty (3) 
were cited. In tbe first case, tbe Calcutta 
High Court held that tlie lower Court 
rightly directed an inquiry wliether tlie 
assignee of a decree held it henami for tbe 
judgment-debtor, and was, tlierefore, not 
entitled to sliare in tbe distribution of a.s.sets 
under .section 29o of tbe Code of Civil Proce¬ 
dure, 1882. This is entirely different from an 
inquiry whether tbe decree itself is fraudu¬ 
lent and void as against creditors,but undoubt¬ 
edly tbe learned Judges lield that the Court 
was bound to see wlietlier the claimants under 
that section were bond tide or merely sham 
decree-holders; and this ruling was followed 
by the Bombay High Court in the second oa.se 
where tbe decree itself was allegea lobe 
fraudulent. 

It has, however, been already laid down by 
this Court in Sudir.drax. Budan (4) that tbe 
question whether a decree Avas obtained by 
fraud or collusion, is not one Avbicb relates to 

(1) 11 C.42. 

(2) 13 U. 154. 

(31 0. K. P. No. 727 of 1910. 

(4) 0 M. 80. 
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the execution of tiie decpee ami can only be 
raised by a separate suit; and this decision 
was not apparently rei’erreil to in the case 
before Spencer, J., wlu< merely followed the 
cases already ineutioneil. 

In the present case, this Court is not execut- 
in^T the two deciees of the Court of Small 
Causes, whiidi hav*' not been transferred to 
tliis Court for execution, and foi- this reason 
they do not fall within section of ihe Code. 
None of the applicants is party to the suits in 
which tlie decrees wlticli tliej" impugn were 
passed, nor to the suit to the credit ( f whicli 
tlie fund in question stands; n(*rcan any of 
them be said to be the representative of the 
judgment-debtor in the.se suits, unless an 
unsecured creditor can l;e said to be the 
representative of liis debtor in any matter 
wliicb may aiTcet the ability of tlie latter to 
pay bis debts. 

1 think it is clear tliat tlie question now 
sought to be raised does not fall witliin sec¬ 
tion 17, and that, if the applicantsdesire to set 
aside any of tliese decrees, they must insti¬ 
tute prcctcdirps ferthat purpase. 

1 have al.‘(> come to the ccnclusion tliat 
section 73 of tlie Code, correspondingto section 
21)5 of tlie Code cf under which the 

cases cited were decided, d( es not apply to 
the present case : but I may point out that 
their Lordships of the Privy Council, in 
^hur.^'ttr Sorup v. }Jcjo Mnl (5),apiearto 
regfird an order under that section as an 
ord<r of course, and the appropriate method 
of adjudication upon the riglits of the parties 
to he a suit under .sub-section (2). 

It is also obvious that various difliculties of 
jurisdiction and ollierwi.se miglit arise if the 
decrees of other Courts were allowed to be 
cbnlleiiged in informal proceedings of this 
kind, in which tho.se decrees cannot he actu¬ 
ally set a.side. 

In order to take advantage of the provisions 
of section 73 of the Code,a judgment-creditor 
must have made application to the Court l»y 
which assets of the jndgment debtur are held 
for the execution of his decree, and under 
Older XXI, lule 10,such an applicjition must 
be in the prescribed form. Secondly, tlie 
application must have been made before the 
receipt of tliose assets by the Court. Nowit 

(5) 23 A. 313 at p. 322; 3 Bom. L. H. 713; 5 C. W. 
N. 649; 28 I. A. 203. 


is clear that the holders of the decrees of the 
Court of Small Causes have not strictly comp¬ 
lied with tlie first condition, becanse their 
applications are by Judge’s summons fnp 
payment out of Court, nor has any of the 
applicants complied with the second con¬ 
dition, because the assets in quo.stion were 
received by the Court before any of them 
applied for execution. Tlie employment in 
section 73 of tlie word assets” instead of 
property of the debtor, and tlic references 
to tlie costs of realisation and to the sale 
of property .subject to an incumbrance, 
appear to me to show tliat the section con¬ 
templates the case where property of a 
judgment-debtor lias been realised in execu¬ 
tion, and that it is nut, therefore, applicable to 
the present case. 

For these reasons, I think that the provi¬ 
sions applicable to this case are contained in 
Order XXI, rule 52, which deals with the 
attachment of a fund in the custody of a 
Court, and the determination of the rights of 
rival claimants (hereto. 

This procedure is analogous to the Kngbsh 
practice, under which a charging order upon 
a fund in Court can be obtained by a 
judgment-creditor, together with a stop 
order restraining any dealing with the fund 
■vitliout notice to liim (Rules of the Supreme 
Court, Order XLVJ). IJy Statute, the creditor 
is then entitled to the .same remedies as if a 
charge hod been made in his favour liy the 
judgment-debtor; and wliere there are 
several creditors, they will rank in (he same 
manner as any other incumbrancers of a 
fund. (.See Edwards on Execution, pages 
3-15-40.) 

Under the English Common Law, as 
modified by section 1(5 of the Statute of 
Frauds, a judgment-debtor's goods are 
bound from the time the writ of fi fa i-*^ 
delivered to the Sheriff; according!}', the 
Sheriff is bound to give priority to each 
writ, and must apply the proceeds of the 
debtor's goods in (be rrder in which the 
w'rits come to his hands. (See Edward.*? on 
Execution, pages 113—117.) This principle 
■was followed in tlie Code of Civil Fro- 
cedure, 1859, .section 270, as regards 
the first attacliment, but was modi¬ 
fied with re.spect to any snrplu? by a 
provision for the rateable di.stribution there¬ 
of amongst other persons who had taken out 
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execution (section 271). That Code did not 
apply to the Supreme Courts, wliose olKcer, 
the S'^erifF, would doubtless be in tlie same 
position as an English SherilY and administer 
the same law, though 1 am not aware of any 
direct authority on the point. 

The previous law lias now been replaced 
by the provisions of the Code of Civil Proce¬ 
dure, which applies to ail Civil Courts, and 
it cannot now lie contended that an attacli- 
inent by an otlicer of Court confers any 
priority upon the attanhiugcreditor. [Section 
04? of the Code of lUOS; Freticrirk Peacock v. 
Madan Oopnl ((>) and Saukaraliuya RediU v. 
Kandasami Tecan (7).] Mucli less can it be 
contended that an order of tlie Court under 
rule 52 confers any priority upon the person 
at whose instance the order was passed, 
since it amounts at most to an injunction 
restraining any dealing witli the fund (See 
form No. 21, Appendix K, of the lirst Sche¬ 
dule of the Code) and merely renders any 
payment to the judgment-debtor, contrary 
to the attachment theieby elTected, void as 
against ail claims enforceable under the 
attachment, including claims for tlie rateable 
distribution of assets (section G4). 

For tliese reasons, 1 am (if opinion that 
none of the applicants has established any 
priority by virtue of liis attaclunput, and 
that the fund in Court must be distributed 
on the principle followed by tlie Court in 
the administration of the assets of a deceased 
person or an insolvent, that is, rateably 
amongst the creditors who have put in claims 
thereto. [See Soobnl Chunder Law v. Rimsick 
Lai (JT tier (8).J 

There remains a question us to the proce¬ 
dure to be followed with respect to the 
payment of the shares of the holders of 
decrees of tlie Courts of Small Cau.ses, wlio 
have applied for payment to them directly. 
It is, 1 think, obvious that this cannot be 
done, because this CvOurt cannot record 
satisfaction of tho.se decrees, which may 
moreover be themselves attached or already 
satisHed. The case has been provided for by 
rule 180 of the Civil Rule.s of Practice, 1902, 
but not by the rules of this Court or the 
Court of Small Causes, and it is not clear 
what is the proper procedure. The shares of 

(6) C. 428j 6 C. W. K. 577. 

7; 30 AI. 413j 17 M. L. J. 33^ 2 AI. L. T. 365. 

3) 15 0. 202 at p. 209. 


these creditor.s must, therefore, be caiTied to 
separate accounts entitled in the niatlei’ of 
their respective decrees, and he subject to 
the order of the Court of .Small Causes of 
Madras. 

'riie application of llajeo ^luliaminad Sait 
Shirnjee is not correctly entitled, because 
it should liave liecn made in Suit No. 2d7 
of 1908, to the credit of whicli tlie fund 
stands; since, however, no objection has been 
1 ‘ai.sed, 1 ilirect the application to bo amended 
by entitling it in that suit. 

Tlie sliares of the judgment-debtors in 
Suits No.s. .S15 of 1911 and 381 of 1912 will 
be paid to the credit of those suits. 

The plaintilf in his suit is a Muliammadan 
woman, and several of the decrees against 
her appear to have been made b^'eonsont ; 
liaving regard to tlu'se facts and the allega¬ 
tions made atrainst each other by t!:e several 
applicants, and in order to give them an 
opportunity of establishing tlio.se allegations 
in otlier proc(*edings, I diiect that tliis older 
he not issued by the Registrar for ten days. 

Each party will add the costs of his ap¬ 
plication to his decree amount. 


MADRAS HKUl COURT. 

First Civil Api-kal No. 184 of 1913. 

March 24, 1915. 

PceseHt :— Sir John Wulli.s, Kt., Chief 
Justice, and Mr. Justice Tyabji. 

Sn KAKARALAPLUl LAICSHMI 
NARAYANAJAGANADHA KAJU GARU 

AND AXorUEK—P laLVIIFFS—A eFELLANTS 

versu;s 

Sn RAJAH KANDUKURl VEERA 
SARABHA VARAHA UAKSHMI NARA 
SIMMA VENKATA JOGl BALaSURYA 
PRASADA RAO GARU and anofiier— 

U E F E X D A N r s — R E S P 0 N D E N T S. 

Transfer of Piopcrtij Act (iP of x. 6(a)— 

Contract Act {IX of X- 2.i—A(jrcc>iicnt tot^ellhy 

rcverifioHer uj an entale tvhen it lievolves upon him — 
Spccijtc perfonnance, if cnjorccuble —Contract, cuUdittj 
of. 

A contract by iin expectant reversionary heir to 
an estate to sell the same if and when it devolves 
upon him, is not specitically enforceable. The 
contract is prohibiieil by section G of the Transfer of 
Property Act and is also void under section 23 of 
the Contract Act. [p. 1^13, col. 2; p. 245, col. 1.] , 

Xadir-itl‘Ha(f v. Fijaz-ul-liahmun, 9 Ind. Cas. o30j 
83 A. 4 .j7j 8 A. L J. 275, not followed. 

(Jitabai v. Bulaji Kefthav, 17 B. 232, distinguished. 
JuMS V. Itoe (I7^9) 3 T. K. 88 at p 93; loO B. R. 
470 j I R. li. 666, in rc Pemns, Stockley v. Bamond 
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KAKARAI.AVCDI LAKSHMl 


NAUAYANA V. KAXDl Kl Ul VKKRA SAKAKHA. 


USW) 45 Cli. I), ol: L. .1. Cl.. (UiG; (52 L. T. 1)29; 

\v. K. 712, ChiiiiU-.t Tiiittra Ihi^ v. Vhnniio 
yuniijon ChKckerhtfItij, 7 B. B. U. 311; 15 5\. 
K. (F. B.) 17. Wi^niKin v. Uopr.-, (IG-J’)) 1 Cli. Bep. 
1">8- V. Lciijhton, (I80o) 3 Mcr. (5G<;30 E. K. 

255: Hanrood v. Tookr. (1812) 2 Sim. 192; 29 U. H. 81; 
57K. H. 7G1; Wctlirrc'l v. Wi thered, (1828) 2 Snti. 
183; 29 R. R. 77: 57 H. R. 757; Lijdo v. Mijnn, 
(,1833) Mvl. A- K. G83; Coop. T. Bi*on«rli. 123; 39 K. R. 
839; 3G R. R. 115; yirnnjiin Si)i<jh v. Prtiijiuj 

Siiiy/i, 8 C. 138; 10 C. h. R. GG, Sum.<addin v. Mdnl 
Hnsciu, 31 B. 1G5; 8 Bom. L. R. 781, Dhoorjeh 
Siibhayyii y. Dhoorjeti Viiikfiyyo. 30 M. 201; 2M. 
L T. 181; S'uno ^uitdar Lnl v. Arhhnu Kniimti\ 21 A. 
71 at p. 80; 25 I. A. 183; 2 C. W. N. 729: Xnml Ki^liorc 
J/ixl V. Kdiiec R'tm 'reauirij, 29 C. 3o5; G . W . N. .lOo; 
Maulckdiit pilhii v. IliiiKiliriytiin PHhil, 29 12f; 

Muhinnmitd Ilaslinint Mi v. 'Knniz I'nfimn, 27 Iml. 
Cas. 7(0; 13 A. L. .1.110, ivferml to. 

Appeal against the decree of the District 
Court of (ianjam at Derliampore, in Original 
Suit No. Ill of 1912. 

Messrs. S. SrinircLui lyoigar nud P. Soma- 
sumlaram^ for the Appellants. 

Messi’s. P. Xarauatiamurthy and P. Somay- 
yOy for Re.spondent No. 1. 

Messrs. X Suhha Rao and P. (.hpalasxniii 
lyenyavy for Respondent No. 2. 


JUDGMENT. 

Wali.is, C. J.—This is an appeal from tlie 
decree of the District .Tudge of Ganjam 
dismissing a .suit brought by the plaintiff 
for specific performance of a contract entered 
into on the 11th May 1694 by the defend¬ 
ants and their father, who were at tliat 
time reversioners of the Urlam estate, by 
which tliey undertook to sell the estate to 
the plaintiff and to e.xecute a proper sale- 
deed in his favour when the time came for 
putting him in pos.session. The learned Dis¬ 
trict Judge, now Mr. Justice Kumaraswanii 
Sastri, has dismissed the suit, on the ground 
that such a contract by reversioners is 
prohibited by section 6 of the Transfer of 
Property Act and is also void under section 23 
of the Indian Contract Act as tending to 
defeat the provisions of law contained in the 
aforesaid section of the Transfer of Property 
Act. The question is undoubtedly one of 
great importance, and Mr. S. Srinivasa 
Iyengar has contended forcibly before us that 
contracts of this kind were enforceable both 
in England and in India before the Transfer 
of Property Act and that section G was not 
intended to affect them. 

There can be no doubt that before the 
Act, in England and in India, a mere chance 
gf succeeding to an e.state was a baio 


possibility incapable of assignment: Jones v* 
Roe (1), In re Parsons, Stockley v. Parsons 

(2) and Ram Chandra Tantra Das v. 

Idianno Narayan i'huckerhuity (3), where 
it was held that the interest of an 
heir under the Hindu Law expectant on 
tlie death of a widow in possession was not 
properly liable to attachment and sale in 
execution. It was nevertheless held in Eng¬ 
land that in the case of such expectancies 
equity would enforce a contract to convey 
the estate when it fell in. This was decided 
in the time of Charles 1 in Wiseman v. 
Roper (4) and notwithstanding certain 
observations of Lord Eldon in Carleion v. 
Leighton (5) and Jinnvood v. Twoke (G), was 
affirmed in Wethered v. Wethered (7) 
and Lyde\. Mynn (S) and has since been 
treated as settled law. Mr. Srinivasa 
Iyengar contends that the law in India was 
the .same, and that the Transfer of Property 
Act has not made any difference and he 
refers to Raja Saheb Perhlad Sein v. Bahoo 
Bndhoo Singh (9), where their Lordships ''’ith 
reference to such an expectancy .speak of a 
contract to be performed in future and 
upon the happening of a certain contingency 
of which the purchaser may claim a 
specific performance, if he comes into 
Court showing he has done all he was 
bound to do.” The other side refer to a 
passage in Mtisammat Oodey Kooicar v. Musam- 
mat Ladoo(10)y where their Lord.ships observed 
that a certain petition by which the petitioner 
renounced her claim to succeed on the 
death of a kinsman did not operate as a 
conveyance or a contract, first, because the 
petitioner had at the time no interest m 
the property and secondly, because the 
petitioner did not show that she was 

(1) (1789) 3 T. R. 88 at p. 93; 100 E. R. 470; 1 R- 
R. 650. 

(2) (1890) 45 Ch. D. 51; 59 L. J. Ch. 066; 62 L. T. 
929; 38 W. R. 712. 

(3) 7 B. B. R. 341; 15 W. U. (F. B.) 17. 

(4) (1645) 1 Ch. Rep. 158. 

(5) (1805) 3 Mei-. 667; 36 E. R. 255. 

16) (1812) 2 Sim. 192; 29 R. R. 81; 57 E- R- 76B 

(7) (182.S) 2 Sim. 183; 29 R. R. 77; 57 E. R- 757. 

(8) (1833) 1 Myl. & K. 683; Coop. T. Brough. 123; 
39 E. R. 8;i9; 36 R. R. 415. 

(9) 2 B. L. R. Ill at p. 117; 12 W. R. (F. C.) 6; 12 
M. I. A. 275; 2 Suth. P. C. J. 225; 2 Sar. P. C. J. 429; 
20 E. R. 343. 

(10) 13 M. I. A. 585 at p. 698; 15 W. R. (P. C.) 16; 6 
B. L. K. 283; 2 Suth. P. C. J. 388; 2 Sar. P. C. J. 628; 
20 E. R. 6( 9. 
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contemplnting any conveyance, but these 
observations did not amount to a direct 
ruling as to a contract to convey whsn the 
estate came into possession. It was apparetly 
with reference to this case that their 
Lordships observed in a passsnge of an 
unreported judgment, cited in Btim NininjiDi 
Singhv. Proyag Singh (ll), ‘*that it wont far 
to show that the principle of English Law, 
which allows a subsequently acquired 
interest to feed, as it is said, the estoppel, 
does not apply to Hindu conveyances.” It 
was held by the Calcutta High Court in 
that CAse, following the English authorities, 
that a contract between expectant heirs to 
divide the estate, when it fell in, in a 
particular way was enforceable, and this 
was treated as well established by Sir 
Charles Sargent in Gitahai v. Jiahiji Kt^sJiac 

(12) at a time when the Transfer of Property 
Act had not been extended to Bombay. 
Lastly, in Kasir-id-Haq v. Fyaz-nl-l\ahman 

(13) the learned Judges were of opinion 
that such contracts were not affected by 
the provisions of section 6 citing the 
decision in Ram Nirnnjun Singh v. Prayag 
Singh til) which was before the passing 
of that Act, but the point was unneccessary 
for the decision. 

It cannot be said that there is direct 
authority in India the other way, but the 
respondents rely on SnmsnJdin v. Abdul 
Hnsein (14) and Dhoorjeti Subbayya v. Dhoorjefi 
Venhayya (15) as to the scope of section 6 
of the Transfer of Property Act. That 
section provides that property of any kind 
may be transferred, except as otherwise pro¬ 
vided by this Actor by any other law for the 
time being in force and that (a) the chance 
of a heir-apparent succeeding to an estate, 
the chance of a relation obtaining a legacy 
on the death of a kinsman, or any other 
mere possibility of a like nature, cannot 
be transferred.” In the former case 
Jenkins, C.J,, and Beaman, J., held a release 
by a Muhammadan woman of her expectancy 
of succeeding to a share of her father’s estate 
was void as opposed to the provisions of 
the section and could not, as in England, 
be enforced in equity when the reversion 

fell into possession. In the later decision to 

(11) H C. m-. 10 C. L. R. 66. 

17 B. ?32. 

(13) 9 Ind. Cas. 530; 33 A. 457; S A. L. J. 275. 

04) 31 13. 105; 8 Bom. L. R. 781. 

(15) 30 M. 201; 2 JI. L. T. 184. 


whicli I was a party, it was IjoKI that a 
mortgage by an expectant heir of his 
clmnce of succession was void under section 
() and could not he enforced by virtue of 
section 43. This is in accordance witli the 
observations of Lord Davey delivering the 
judgment of tlieir Lordsliips in Sham Snndar 
Lai V, Achhan KiDucar (lb) and witl; the 
observations of their Lordships in the 
judgment cited in limn Nintujnn Singh v. 
Prayag Singh ill). It is, liowever, contended 
by Mr. Siinivasa Iyengar that these decisions 
do not aifect the present point, and tliat 
in granting the .speciHc performance the 
Court will not be giving elfect to the 
equitable doctrine of feeding the estt)ppel, 
which he admits may he inapplicable, but 
merely enforcing a contract to do sometliing 
in future wliicli will not be illegal at tlie 
time it is done, t to convey tlie estate 
after it has fallen into pos.session. 

The other side rely on the ruling of 
Jenkins, C. J., that under section 0 (1) it was 
not intended to allow of the transfer of a 
mere chance of .succession either at law or 
in equity, and if this he so, tliey contend 
that the learned District Judge was right 
in holding that the contract was void 
under section 23 of the Indian Contract Act, 
on the ground that, if permitted, it would 
defeat the provisions of section 6 (1) of the 
Transfer of Property Act. 

On this question, looked at apart from 
authority, I should not entertain any doubt, 
as it seems futile to forbid such trnnsfer.s of 
expectancies if contracts to transfer them 
are to be enforced as soon as the estate 
falls into possession. In these circumstances 
it seems to me that it is our duty to 
give effect to what we consider plain 
provisions of our statute law instead of 
following a course of English decisions, wliich 
would appear to have been based from tlie 
very first on a regard for long established 
practice rather than on principle and to 
have failed to commend themselves to Lord 
Eldon. Eor the.se reasons I think tlie Dis- 
trict Judge was right and that the appeal 
mu.st be dismissed with costs. iMeniuruiKhun 
of objection is dismissed with the costs. 

TyapJ!, j.—T he question in this appeal is 
whether specific performance may be granted 

(16) 21 A. 71 at p. fiO; 25 1. A. 1S3; 2 C. \Y. 

N. 72U. 
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of an agreement, which has been entered 
into by an expectant reversioner, to transfer 
certain properties if and wlien the properties 
should devolve upon liim as reversioner. 

It was not seriously suggested that tliere 
was any rule of Hindu Law by which the 
rights of parties should be determined, to 
the exclusion of section G (o) of the 
Transfer of Property Act. Some cases that 
were relied upon by the appellant in reference 
to this point were decided before tl>e Transfer 
of Property Act came into force, and, there¬ 
fore, proceeded on the rule of Englisli equity 
which enforces specific perfoimance of such 
agreement.s: theydo not enunciate any specific 
lule of Hindu Law which is to prevail 
unaffected by the Tiivn.sfer of Property Aot 
[section 2 (d) of the Acth On the other 
hand in Sham Sitndar LnJ v. Arhhan Kumvar 

(16), there is a dictum of the Privy Council 
to tlie contrary effect which seems to have 
been given effect to in !^und KiAiorc Lai v. 
Kanee liaia Tewary (17), Manickam Pillai v. 
Ramalingam Pillai (18) and SumsuJdin v. 
Abdul llu<sein (14). 

It seems to me, tlierefore, that the appeal 
must be decided with reference to tlie 
Transfer of Property Act. The effect of 
section 5 and clause (a) of section G, .so far 
as material, is that an act by which a person 
purports to convey in present or in future 
the chance of an heir-apparent succeeding 
to an estate does not opei*ate to transfer 
the chance. The argument of the appellant 
was two-fold, (1) that there is no attempt 
in the present case to convey any such chance, 
that w'hat was done was an agreement to 
cowrey something in future and (2) that the 
subject of the agreement was the pnperty 
and the right.s after they were to become 
vested, not merely a chance of succeeding 
as an heir-apparent. 

This argument does not seem to me to be 
sound. When property is conveyed in futui e, 
there is said to be a ti*ansfer of property 
no le.^s than when it is conveyed in present 
(section 5 of the Transfer of Pi’opeidy Act), 
and the Legislature has provided that the 
chance of an heir-applirent cannot be the 
subject of conveyance in present or in future. 
An agreement, therefore, to convey in future 


[1915 

such a chance cannot be considered a valid 
contract, becau.se it is an agreement to transfer 
that which the law says is incapable of 
transfer. The “object” of such «n agree¬ 
ment is of such a nature that, if permitted, 
it would defeat the provi.sions of section 6 
(f/) of the Transfer of Property Act (Indian 
Contract Act, section 23.) 

Can it then be said that wlat wasagreed 
to be traTisferred here wa.s not such a 
chance but something else ? The Transfer 
of Property Act does not permit a person 
having expectations of succeeding to an 
estate as an heir, to transfer the expectant 
benefits ; w]»en such a transfer is purported 
to be made, an attempt is in effect made 
by the two persons to change with each 
other their legal positions, an attempt by 
the one to clothe the other with what the 
Legislatui’e refuses to recognise as rights 
hut styles as a mere chance incapable of 
being transferred. It would be defeating the 
provisions of the Act to hold tliat though 
^uch hopes or expectations cannot be trans¬ 
ferred in present or future, a person may 
bind himself to bring about the .same results 
by giving to the agreement the form of a 
promise to tran.sfer not the expectations, 
but tlie fruits of tbe expectations, by saying 
that what he has purported to do may be 
described in a different language from tJiat 
which the Legislature has chosen to apply 
to it. for the purpose of condemniin? it. 

When the Legislature refers to the transac¬ 
tion as an attempt to transfer a chance, it 
indicates the true aspect in which it requires 
the transaction to be viewed. The alleged 
transferor never purports to transfer a 
chance eo nomine, hut the Legislature by the 
terminology it has adopted has in effect 
laid down that until the expectant heir 
actually succeeds to the inheritance, he ha.s 
no right but a mere chance of succeeding and 
that when he purport.® to deal with the 
subject of his expected inheritance, he m 
fact deals only with that chance, whatever 
he the name by which he chooses to desig¬ 
nate it. . . 

It seems to me to be unnecessary to deal 
with the English cases which have been cite 
to us, as we must guide ourselves by t e 
provisions of the Acts of the Legislature, 
it Avas pointed out to us that Svmsuadin v. 
Abdul Husein (14) lias been dis.seiited from: 
gee Nasir^zil-Haq v. Fyaz^xd-Rahman ( / 


(17) 29 C. Ron; G C. W. N. 395. 

(18) 29 AI. 120. 
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and Mohammad HashmatAU v. Kaniz Fafivia 
(19) and inapmucli as Sumsiiddin^s case (14), 
purports to propped on rules wliicli must 
be applicable to Hindus ns well ns ^lussal* 
mans, it is argued that the decision is 
inconsistent \vith the ^Yell recognised 
principle that a Hindu reversioner may 
empower a widow to alienate property in 
which she has only a life-estate. That 
principle has, however, been supported on 
the ground that the reversioners’ consent 
furnishes evidence of necessity or that the 
reversioners in effect release their claim, and 
the Allahabad Court seems to proceed on 
the basis that releases or relinquishments 
ought L<^ontrary to the decision in Stansud- 
din^s case (14)] to be governed by a different 
rule from that applicable to transfers. On 
these points it is not necessary for me to 
express any opinion, as we have not to deal 
with a relinquishment. 

I agi*ee, therefore, that the agreement 
cannot be enforced and that the appeal 
should be dismissed with costs. The memo¬ 
randum of objections is also dismissed with 
costs. 

Appeal di$mtss<'d. 

(19) 27 Jml. Cas. 70’; 13 A. L. J. 110. 


JIAURAS HIGH COURT. 

Appeal aOainst Order No. 88 of 1914. 

Alarch 3, 1915. 

Present: —Mr. Justice Seshagiri Aiyar and 

Mr. Justice Napier. 

ANANTA RAMAPPA and another— 
Defendants - Appellants 

versus 

SUBRAYA AND ANOTHER— Plaintiff— 
Defendant No. 1— Respondents. 

Civil Procedure Cod** (Act V vf 1908 r, 0. XXVI, 
r. 14 Partition decreeExecution-—Diciaiun by casting 
lole^ legality of—Equitable rule. 

A tu!-lir.g of lots for the purpoBe of allotting shores 
to the parties in execution of partition decrees is 
not opposed to Order XX.VI, rule '4. The most 
eipiituble way by which properties could ho assigned 
to co-parceners is to draw lots after dividing the 
properties with reference to the number of sharers. 

Xarsing Narain Singh V. Haikhu Singh, 8 C. L. J, 

521^ followed. 


RAZA HUSAIN V. HASAN JAN. 

Appeal again.«t an order of the Court of 
the District Judge of South Canarn, in 
Execution Appeal No. 7 of 1913, in Execu¬ 
tion Petition No. 23 of 1913. 

FACTS.—A Commi.ssionor appointed to 
make partition cast lots for the purpose of 
allotting shares to tlie co-parconer.s. Objec¬ 
tion having been taken to this procedure, 
the District Judge held that the procedure 
followed was quite proper. The defendants 
appealed. 

^Ir. K. Yegnarniifina Adiya, for the Appel¬ 
lants :—The procedure adopted by casting 
lots is quite illegal. Order XXVI, rule 14, 
Civil Procedure Code, does not countenance 
such a thing. See also Narsingh Naraiu 
Siugh v. Ilarkhii Singh (1). 

Mr. D. Sifarama Ran, for the Respondents, 
was not called on. 

JUDGMENT,—IVe see no reason to 
interfere with the order of the District 
Judge. We are not prepared to follow the 
decision in Narsingh Narain Singh v, Ilorkhn 
Singh (1), if it intends to lay down tliat the 
casting of lots for tlie purpose of allotting 
shares to the partif^s is opposed to Order 
XXVI, rule 14. We think tlie most equit¬ 
able way by wliich properties could be 
assigned to co-parceners will bo to draw 
lots after dividing the properties with 
reference to tlie number of sharers. That 
has been done in this case and we find no 
justification for liolding that that procedure is 
unwarranted or illegal. 

The appeal is dismissed with costs. 

Appeal dismissed, 

(1)SC. L. J. 521. 


ALLAHABAD HIGH COURT. 

Civil Revi-sion Petition No. 20 of 1915. 

April 17, 1915. 

Present: —Mr. Justice Chamier. 

Sheikh RAZA HUSAIN —Defendant— 

Appellant 

versus 

Mnsammat HASAN JAN— Plaintiff— 

Rese»ondent. 

provincial Small Cause Courts Act IX of 1887), 
Sch. II, Art. 42 —Suit for compensation — Jurisdiction. 

il and J2 in*)rtgagocl u property belonging to II 
for their own proposes. The mortgagee obtained 
a decree. II paid off the decree to save bis property 
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and subsequently sued R alone to recover the 
money; 

JA'/f?. that the suit was for compensation for an 
imjmdent wroi.g committed ajfjunst 11 by M and R 
ami was cofrni/nhle by a Small Cause Court, 
[p. 2-M5, col. 2.' 

Hcfif, furrliej*. that Jf was not a necessary ])arry 
to the sjiit, as each of the two executants of the 
mortjyage nas jointly ami severally responsible to 
rt'compense the plaintiff, p. 24(5, col. 2.] 

Civil revision against the decree of tlie 
Small Can.se Court Judge cf llareilly. dated 
tlie IStli of Jannari' 1915. 

Mr. Jlami I I'llnh, for the Appellant. 

Mr. liaidt’r, for tlie Respondent. 

JUDGMENT.— 1 admitted this applica¬ 
tion for revision, because it appeared to me 
tliat the suit ^vas h}' one of several joint 
mortgagor.s of immoveable property for con¬ 
tribution in respect of money paid by her 
for the redemption of the mortgaged pro¬ 
perty and was, therefore, excluded from 
the cognizance of a Court of Small Can.ses, 
being a .suit of the kind described in Article 
42 of Schedule II of the Provincial Small 
Cause Courts Act. On examination of the 
record which has now arrived, I find that 
the suit is not of the description which I 
had supposed. It appears that one Muham¬ 
mad Razi, who held a general power-of- 
attorney from the plaintiff, joined with the 
defendant Raza Hu.sain in borrowing 
Rs. 3C0 from a man called Lulta Prasad. 
As security for payment of the money 
they purported to mortgage certain property 
belonging to the plaintiff. Muhammad 
Razi, without reference to the plaintiff took 
advantage of the power-of-attorney in his 
favour to mortgage his employer's property 
and he actually signed the deed on her 
behalf as her inidchtar. The plaintiff had 
no knowledge of the transaction until a 
suit was brought upon the mortgage. In 
that suit a decree for sale was obtained by 
Lalta Prasad and the plaintiff's property 
was proclaimed for sale. In order to 
.save the property the plaintiff paid 
off the amount of the decree, and she 
then brought the present suit again.st 
Raza Husain saying that she intended to 
bring another .suit again.st the heirs of 
^luhammad Razi. 

Raza Husain objected that the suit could 
not proceed in the absence of Mohammad 
Razi's heirs. This objection was rightly 
tlirown out. Raza Husain and ^fuhnmniad 


Razi, according to the evidence, conspired to¬ 
gether to mortgage for their own purposes 
property belonging to the plaintiff. It is 
quite clear that they became jointly and 
severally responsible to recompense the 
plaintiff. They could have been sued to¬ 
gether or either of them could have been 
sued alone. T’he property belonged to the 
plaintiff alone, and therefore, it is doubtful 
whether within the meaning of Article 42 
the executants of the bond could be des¬ 
cribed as joint mortgagors of the pro¬ 
perty. But a.ssuming this much in favour 
of the defendant, I have no hesitation 
in holding that the suit is not one 

for contribution at all. The plaintiff does 
not admit that she is liable for 
any portion of the money. It is in reality 
a suit by her for compensation for an 
impudent wrong committed against her by 
the defendant and another person and was, 
in my opinion cognizable by a Court of Small 
Can.ses. This application for revision by 
tlie defendant in this .suit is dismi.s.sed with 
co.sts. 

Appeal (lismisseJ. 


MADRAS HIGH COURT. 

City Civil Court Arpkal No. 17 op 1913. 

March 18, 1915. 

Present-. —Mr, Justice Sadasiva Aiyar and 

Mr. Justice Napier. 
SREEKISAN PITTY and anothkr— 

D E FE N D ANTS -A PPE LL ANTS 

versus 

KOTA NAMAIiWARAYYA— Plaintiff- 

Respondent. 

ReijUtrntion—Receipt containiii<j agreement to areept 
rcnt-dertly ivh^thev com^mlnnrily reyii^fieble. 

A document which, besides being a receipt for monej 
paid, contaijis an agreement to accept a rent-deed is 
an agreement to lease and is inadmissible in evidence 
without registration, [p. 247, col. 1.] 

Appeal again.st the decree of the City Civil 
Court in Original Suit No. 190 of 1911. 

Messrs. T.\ U. Hamachandra Aiyar, C. 
Venkata Snhbaramioh, for the Appellants- 

Messrs. Venkatasulthn Rao, Jladhaki'ishnayyat 
for the Re.spondent. 

JUDGMENT.—We think that Exhibit B, 
besides being a receipt for the money pan 
by the defendants, is also a written recorc o 
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the plaintiff’s njrreement to accept a rent-deed, 
which was to bo executed hy the defendants 
and a record of the terms of the agreement to 
lease entered into between tlie plaintiff and 
the defendants. Exhibit A is referred to in 
Exhibit H as a document to be read with and 
as part of Exhibit B. 

■\Ve tliink that having regard to the deci¬ 
sions in Xaraynuan Ch’tfu v. Mufhiah Servui 
(l) and in Sued Ajijm Stihih v. Meenatchi 
Derastanani (2), Exhibit B must be treated as 
an agreement to lease and is inadmissible in 
evidence for want of registration. The 
decree of the lower Court will stand reversed 
and the suit will stand dismissed so far as it 
prays for specific performance. 

Under the circumstances the parties will 
bear their own costs in both Courts. 

Appeal allowed] Suit di.'tmissed. 

(1) 8 Itul. Cus. 520; 9 M. L. T. U2; 21 M. L. J. -U; 
35 M. 03. 

(2) 8 Iiul. Cas. 608; 3.5 SI. 95; 8 M. L. T. -137; (1910) 
M. \V. N. 760; 21 M. L. .T. 202. 


ALLAHABAD HIGH C()URT. 

Civil Revision Petition No. 17 of 1915. 

April 19, 1915. 

Presen/:—Justice Sir P. C. Banerji, Kr. 
TALAIMAND SINGH and oTiiEiiS— 
Plaintiffs—Afpellants 
t'ersus 

GOBTND SINGH and otiieus- Defend.\nts 

—Respondents. 

Provitwial Sninll Coiisc Courts Act (IX »/ 1887), 
Sch. II, Arts. 41, 42-/><*<w on mortgage—Puijmciil hg 
one co-mortgagor—Suit for contribution — Jurisdiction. 

A suit by one co-mortgngur against the other co. 
mortgagors for contribution in respect of money pan 
by him to disehargo a decreo obtained on their joint 
mortgage is not cognizable by a Small Cause 

Coiwt. fp. 247, col. 2.] 

Civil'revision against an order of the 
Small Cause Court Judge of Azamgarh, 
dated the 3rd November 1914. 

Mr. Havnd-lUlah, for the Appellants. 

Mr, Iqhal Ahmad Jov the Respondents. 

JUDGMENT.— This is an application for 
revision, and the only ground pressed is 
that the suit was not cognizable by the 
Court of Small Causes in which it was 
instituted, so that that Court had no jui'is- 
diction to entertain the suit. In my 
'.pinion tlie plea raised is a valid one, 


There was a decreo obtained against llie 
parties to this suit upon a mortgage of 
1S91, which directed the mortgaged pro¬ 
perty to be .sold. Tlie plaintiffs' case was 
that this property belonged to lioth the 
parties and tliat as it was advertised for 
sale, they (tlio plaintiffs) had to dis- 
eharge the amount of the decree in order 
to save the property from auction- 

sale; tliat tliey paid on account of defend¬ 
ants’ share of tlie property a sum of 
Rs. 353-2-11 and that tlioy were entitled 
to recover this sum from the defen¬ 
dants. The suit was to recover tliis sum 
of Rs. 353-2-11, and a fnrtlier amount. 
The case is clearly one covered by Article 
41 of Schedule II to tiie Ih-ovincial Small 
Cause Courts Act. It was a suit for 
contribution by a co-sharer in joint 
property in respect of a payment made by 
him of money due from a co-sharer. 

If tlie plaintiffs' allegation is true, tlioy as co- 
sliares had to pay money payable by tlie 
defendants who were their co-sliarers 
in the propertj', and they claimed con¬ 
tribution in re.«pect of the payment made 
by them. In any case it is a suit covered 
by Article 42, being in substance a suit 
by one of several joint mortgagors for 
contribution in respect of money paid by 
him for the redemption of the mortgaged 
property. The effect of the payment 

alleged to have been made by the plaintiffs 
was to redeem the property from the mort¬ 
gage under which it was ordered to be 
sold. Therefore, the suit was one whicli 
was not cognizable by tlie Court of Small 
Causes and that Court had no jurisdic¬ 
tion to try it. It is true tiiat it 
was the applicants themselves who insti¬ 
tuted the suit in the Court of Small 
Causes, but that did not give the Court 
jurisdiction to try it. I accordingly direct 
that the ca.se be sent back to the 
Court below with directions to return 
the plaint to the plaintiffs for presentation 
in the proper Court. As it was the 
plaintiffs themselves who brought the suit 
in the Court below, they must bear all the 
costs of the respondents including costs in 

this Court. 

Case sent back, 
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MADRAS HIGH COURT. 

Secokd Civil Appeal Xo. Il5 op 101-t, 

March 23, 1915. 

P'l'eseaf: —ifr. .lustice Scshaciri Aiyar and 
Mr. Justice Knmaraswami Sastri. 

ANDI AIOOPAN AND OTHERS —PlaINTIFPS- 

Appellants 

t’Cr.s'H5 

MUTHUVIRAACA RUDDY anii anothep.— 
Defendani'.s—Respondents. 

Public highwni/, right of unCi' of — P^ligiou^ }jrocc.*.<{o*i, 
currying oj—Ciril right—Sprrinl dninagc, if nrre^snry 
to )na\n*iiin nrfion—[iijunctinn, grunt of—Ci il Pro- 
ccfhirc Code .Ir? rqnnOSLO I,‘r. ^—Amendment. ' 
Kvory citizen lins an inherent, ri"ht to coiulnct 
rolipioiis procossion.s tlirouffh the |nihlic SifreetP. 
This natural neht mar restricted in the interests 
of public safety* or its exercise m bo limited, so that 
it mar not infringe rijrhts of property po.ssessod by 
others, and the burden lies upon those who claim to 
impose fetters upon the exercise of such rights to 
establish the limitation, [p. 219 col 1] 

Sundram Chf>lfi v. The Queen and Pon«H.sa»ii Chetfi 

V. The Queen, 0 M. 203; 2 Weir 77; Parthasaradi 
Ayyungarw Chinnn Kri^^hna Ayyungnr, .5 M. 304; 
S(id(7/7opac;mnVTr r. Romo Rno, 26 .M. *376: S’^dagopa- 
chariar r. Kri^hnamoorfhy Rno, 4 A. L. .1. 333; 11 0. 

W. N. 5S5: 5 C. L. J rr,6: 17 M. L. T. 240; 0 Rom. b. 
R. 663: 2 M. L. T. 204 IP. C.); 30 M 185: 30 I. A. 93; 
rOmr« 5 '/iuruc/ioirjnr r. Emperor, • Q .551; 13 M. L. 
J. 17'; Kandn.tawmy iludali y. S"brnyn Mtidnli, 1 
Tnd. Cas. 716; 32 M 478; 19 M. L. J. 617. followed. 

The right of every citizcti to pass throuith public 
streets in procession is a civil right, [p. 249 col. •'.] 
Vibiidapriya 2'hirthasxcnmi v. Eroof Snhih, S Ind 
Cas. 175; (1910) M. W. X. 719; 9 M. L. T. -t-b 35 m! 
28; 20 M. I^. J. 879, Channu Dut Vyas v. Bubu Nandati, 
G Ind. Cas. 223; 7 A. L. J. .529; 32 A. 527; Baslingapjw 
V. Dharmappa, 7 Ind. Cas. 663, 34 B. 57'; la Bom. L. 
R. 581^, followed. 

Where the suit is by a headman to declare the 
right of his community to pass through public 
streets in procession and where that right is denied, 
he can maintain a suit without alleging special 
damage to himself, [p. 2.50, col. 1.] 

ifuthayya Reddi v. Sndalaimnthfi Xndar, 5 Tnd 
Cas. 902; 20M. L. J. 119; 8 M. L. T. 114; Kanda- 
mivmy iludali v. Subraya ifudali, 1 Tnd. Cas. 716: 32 
M. 478; 19 M. h. J. 617: Khnji Syyad Hunfiain Sahib 

V. Ediga Narasiinhnppn, 16 Ind. Cas. 962:(l9I3iM 

W. N. 991; 19. M. L. T. 491; 23 M. b. J. 539; Kanda. 
saiemy Kovutidnn v. Kai-upanna Kovundau, 21 Ind 
Ca«. 601; (1913) M. W. X. 1001; 14 M. L. T. 509 
Siddesuara v. Krishna, 14 M. 177: 1 M. L. J. 321; 
Ahzul Miah v. Kusir Mahonimed, 22 C. 551, followed. ’ 

An original defect in the plaint can be cured by a 
subsequent order of amendment, [p. 250, col. i.]* 

Srinivasa < hariar v. Rngharachariar, 23 M. 28- 
7 M. b. J. 281; Chenxiu J/t*no»j v. Krishnnn, 25 M 39 q' 
Fernandez v Rodrigues, 21 B. 784; Buldco Bharthi 
v.BirGir, 22 A. 2->9; A. W. X. (1U00> 69- Kola 
Khnhir v. Jan Heah, 29 C. 100, followed 
Where an injury is of such a character that 
pecanuTv compensation will not afford sufficient 
relief or where it is necessary to avoid muItipUcity 


of judicial proceedings, an injunction will be granted, 
[p. 250, col. 2 ] 

In cases whore an actual offence is threatened, 
it is not necessary that recourse must bo had to tlie 
Criminal Courts before seeking redress in the Civil 
Courts, [p. 250, col. 2.] 

Ex parte Ball, In re Shepherd, (1879) 10 Ch. D. 
667; 48 b. J. Bk. 57; 27 W. R. 563; 40 L. T. 
141: ‘ 4 Cox. C. C. 237; President of the Tnluq Board, 
Kundnpur y. Burde LaVshmi Xarayana KamptJii, 31 
M.54:17M. L. .T. 537; 2 M. L. T. 461; Attoiiiey^ 
Gcnernl y. Sheffield Gas Con.sumers Company, I1853) 
43 E. R. 119 .at p 125; 3 De G. M. & G. 304; 22 
L. J. Ch. 811; 17 .Tur. 617; 11 W. R. 245; 98 R. R. 
151 and i,bnpc/-or o/Aus/n'u v. Day, 45 E. R. 801: 3 
De G F. k J. 217: 30 b. J. Ch. 690- 4 L. T. 494 7 Jnr. 
(n s.) 639; 9 W. R. 712; 2 Giff. 028; 130 R. K. 101, 
followed. 

Secoiul appeal again.st the derree of the 
Court of the Temporary Subordinate Judge, 
Triclinopoly, in Appeal Suit No. 64 of 1913, 
prefei’red against that of tlie Court of 
the District Mnnsif of Kulitalai, in Original 
Suit No. 510 of 1909. 

Mr. S. T. Sn'nivasagopalachariar, for the 
Appellant.?. 

^Ir. K. ('. Gnpaladesikachari, for Mr. S. 
Sr nivasn Aiyangar, for the Re.'pondents. 

JUDGMENT.—The suit Avns originally 

filed by four per.sons, who styled themselves 
tlie headmen of the Pallar community, to 
estahli.sh their right to go in procession 
through certain public .streets on .<!Oine 
speeiKed occasions. Tlie Hindu inhabitants 
of the village to Avhich the parties belong 
were arrayed as defendants. The defendants 
denied the right claimed by the plaintiffs. 
They liad obtained an order from the Deputy 
^Magistrate on the 20th July 1909 against 
the plaintiffs’ pas.sing in proce.ssion through 
the street^. The District Mnnsif, without 
taking any evidence, came to the conclusion 
that the defendants had no right, on the 
pleadings,to obstruct the plaintiffs,and relying 
on the decision in JCamlasaivmij MudaH v. 
Siihraya Mudali. (1) gave the plaintiffs the 
decree as prayed for. On appeal the lc.':rned 
District Judge drew attention to the fact 
that the suit Avas not instituted under Order 
I, rule 8, and that there was no allegation of 
any special injury having been sustained by 
the plaintiff.?. He al.'^o referred to the fact 
that the averments of the plaintiffs were not 
definite regarding the I’oad and the occasion 
during which the procession had to be 

(1) 1 Ind. Cas. 716; 32 M. 478; 19 M. L. J. 617. 
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curried through. He, therefore, remunded 
the case for disposal to the District Munsif. 
After remand the plaintiffs obtained sanction 
under Order I, rule 8. They also filed an 
additional statement of their claim. The 
particulars of their right are set out in the 
revised judgment of tlie new District itunsif 
at page 21 of the printed papers. Hroadly 
speaking, the claim of the plaintiffs is that 
they are entitled to proceed in procevssion 
from their hamlet along tlie public streets 
with music and tom-tom, (l) on tlie occasion 
of taking articles of worship to tlie Hindu 
temple, (2) on the occasion of receiving 
brides and bridegrooms during or after 
marriage, (3) on the occasion of taking 
presents to their masters’ houses wlion any 
marriage or death took place and (d) on 
the occasion of proceeding to the Christian 
temple to drag the car. 

The defendants denied all these rights 
and also stated that the rights cdaimed were 
not of a civil nature. The two main issues 
in the case were, (1) whetlier the reliefs 
claimed in the plaint are cognizable by a 
Civil Court and (2) wliether tlie plaintiffs 
have established a custom for passing in 
procession, in the way alleged by them, 
through the public streets. On these issues 
the District Munsif came to the conclusion 
that the rights of tlie plaintiffs were made out, 
and gave them a declaration and injunction 
restraining the defendants from interfering 
with the e.Kercise of the plaintiffs’ rights. 
The Subordinate Judge, who heard the 
appeal, rested his judgment .solely on the 
ground that the right claimed by tlie 
plaintiffs is not of a civil nature and dis¬ 
missed the suit. This .second appeal has 
been preferred against bis judgment. 

We are clearly of opinion that the suit 
is of a civil nature. Every citizen has an 
inherent right to conduct religious proces¬ 
sions through the public streets. This 
natural right may be restricted in the 
interests of public safety; or its exercise 
may be limited so that it may not infringe the 
rights of property possessed by others.. The 
burden will beupontho.se who claim to impose 
fetters upon the exercise of such rights to 
establish the limitation. The principles which 
have been guiding Courts in India in granting 
relief in such cases have been well laid down 
hy Sir Charles Turner in the cases of Sundram 


2 49 


Gh(>ni v. The and Ponnusami Chptti v. 
I he Quee>t (2). feeo also the decision in Partha- 
saradi .1 yymignrv. Chhua Krishna Ayyangar (3) 
and the decision in Sadagopachan'ar v. Rama 
Rao (4). The latter decision was allirmed in 
appeal hy the Judicial Committee of the Privy 
Council in the case of Sadgopachariar v. Krish^ 
namoorthy Jiao (5). In the case Tijiaraghava’ 
chan'ar v. Kmprror (t>) ilr. Justice Bashyam 
Aiynngar inclined to the view tliat an assembly 
of persons passing a higli way elianting prayers 
cannot be said to be lawfully engaged in 
tlie performance of a religion.s worship, 
unless it can be proved that the liighway 
was dedicated subject to such a user. Mr. 
Justice Subramania Aiyar expressed a more 
decided opinion and said tliat the use of 
a highway for carrying processions is not 
its natural or legitimate user. In a later case 
Kandasiuvmy Mmhdi v. Suhr/nja MndaJi 

(1), Benson and Sankaran Nair, JJ., 
expressed doubts regarding the correctness 
of the position taken up liy these learned 
Judges. Having regard to the decision of the 
Judicial Committee in the case Sadagopa- 
rhariar v. Krishnamoinihy Rao (5) and to the 
long course of decisions on the question, we 
roust hold that the right of every citizen 
to pass through public streets in proce.ssion 
is a civil right. The decision in Vibndapriya 
TJiirfJiaswamy v. Esoof Sahib (7) supports 
this view. In the case Channu Dat Vyas v. 
Babu Nandan (6), the question did not relate to 
the right of procession. The Bombay High 
Court has accepted the view enunciated in 
Sadagopachariar v. Rama Rao (4). Vide the 
decision in BasUngappa v. Dharmappa (9). 
The Subordinate Judge is. therefore, 
wrong in dismissing the suit on that 
ground. As lie has, however, expressed 
his concurrence with the findings of fact 
arrived at hy tlie District Munsif, we shall 
proceed to deal with the arguments ad¬ 
dressed to us in appeal in regard to them. 


(2) 6 .Nt. 203: 2 Weir 77. 

(3) 5 M 304. 

(4) 20 M. 376. 

(o) 30 .M 18-,; 4 A. 4. J. 333; 11 C. W. N. 585; 5 0. 

L. J. 566: 17 iM. 4. .4 240; 9 Bom. L. R, 663- 2 M L 

T. 2i,4 iP. C ); 30 1. A. 93. ' ’ 

(6) 26 .\i. 5.54: 13 M. r.. J. 171. 

(7J 8 Ind. Cns. 175; 3-) M. 28; 20 M. L. J. 879-(1910) 

M. W. N. 7 9; 9 M. L. T. 44. 

(8) 6 Ind. Cas. 2-a; 32 A. 527; 7 A. L. J. 529. 

(9) 7 lud. Cas. 663; 34 B. 571; 12 Bom. L. B, 686, 
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A subsidiary question was raised on behalf 
of the respondents that as the plaintiffs 
alleged no special damage, they had no 
cause of action to maintain the suit. In 
the original plaint the plaintiffs asked for 
a declaration, as headmen of their com¬ 
munity, that they were entitled to march 
in procession through the public streets. 
The cause of action was the infraction of 
tlieir individual rights. They also referred 
to the order passed by the ^lagistrate 
prohibiting them from going in procession. 
Under these circumstances, the plaintiffs 
were entitled to maintain the suit to 
vindicate the right denied to them. See the 
decision in Muthayya Jfedili v. Swlahtimuthu 
Nadar (10) and the decision in Ka7idasau‘my 
Mndali V. Suhraya Mndafi (1). Intlie case of 
Khoii Syyad Hussain Sahib v. Ediga Narasini- 
liappa (11', tiie plaintiff alleged no special 
injury, butclaimed a right which was common 
to himand to the general public. The learned 
Judge.s held that such a suit was not main¬ 
tainable The case Eandnstcaniy Kotundan v. 
Knrupanna Korundan (12) lays down a 
.similar proposition. On the other hand, in the 
case Siddesivara v. Krishna (1.3) Mr. Justice 
Muthu.sami Aiyar points out that although a 
right litigated may be common to the plaintiff 
and to the other members of the public, 
there will be a right of action if the 
injury suffered is special to the plaintiff. 
The case Ab:id Miah v. Nasir Mahommed (14) 
emphasises this principle. We are of opinion 
that the plaint, as originally framed, dis¬ 
closed a cause of action which affected the 
plaintiff.s injuriously and that it was not 
nece.ssary to allege or prove any special 
damage. 

Moreover, whatever may have been the 
defect in the original plaint, that has been 
cured by the permission obtained, after 
remand, to sue under Oi’der 1, rule 8. It 
is now settled law that a suit instituted 
without obtaining sanction under the .said 
Order can be validated subsequently. See 
he decision in Sidnivasa Chariar v. liaghnva 

(10) 5 Ind. Cns. 902; 20 M. L. J. 119; S M. L. T. 114 

(11) 16 Iml. Cns. 962; (1913) M. AV. N. 991; 23 M 
L. J. 539; 12 1^1. h. T. 491. 

(12) 21 Ind. Cas. 601; (1913) M. W. N. 1001; 14 M. 
I.. T. 509. 

(13) 14 M. 177; IM.L.J. 321. 

(’4) 22 C. 551. 


Chariar (15), the decision in Chennn Menan v. 
Krishnan (16), the decision in Fernandez v. 
Ttfulrignes (17), the decision in Baldeo Bhatihi 
v. Bir f//V(16) and tlie decision in Kaln Khahir 
V. Jan Meah (19). Tlie objection must be 
overruled. 

It was also contended that as the sub¬ 
stance of the grievance amounts to a crimi¬ 
nal offence contemplated by the defendants, 
no civil suit will lie, and that the only 
remedy was by way of indictment. We 
see no force in the argument. Even in 
cases where an actual offence is threatened, 
it is not the law that recourse must be 
had to the Criminal Courts before seeking 
redress in the Civil Courts. Seethe decision 
in Ex parte Ball, In re Shepherd (20) and the 
decision in President of the Taluq Board, Knnda- 
pur v. Burde Lahshmi Narayana Kampthi 

(21). The decision in Attorney-General 
v. Sheffield Gas Consujne7's Company (22) and 
the decision in the Emperor of Austria v. Jtay 
(23) were cited to show that no injunction 
sliould be granted in such cases. We do 
not think that these cases have any applica¬ 
tion. Under the Specific Relief Act, where 
the injury is of such a character that pecuniary 
compensation will not afford sufficient relief, 
or where it is necessary to avoid multiplicity 
of judicial proceedings, an injunction will be 
granted. The pi’esent case is eminently a 
fit one for the grant of such a prayer. 

We must reverse the decree of the lower 
Appellate Court and restore that of the 
District Munsif, with costs in this and in 
the lower Appellate Court. 

Appeal allowed. 

(15) 23 M. 28; 7 M. b. .1. 2S1. 

(16) 25 M. .39i). 

(17) 21 B. 784. 

(IS) 22 A. 209; A. W. N. (1900) 69. 

(19) 29 C. 100. 

(20) (1879) 10 CJi. D. 607; 48 L. J. Bk. 57; 27 W. U. 
.563; 40 L. T. 141; 14 Cox. C. C. 237. 

(21) 31 M.54; 17 M. L. J. 537; 2M. I.. T. 461. 

(22) (1853) 43 K. K. 119 at p. Sl2o; 3 l)o.«. M. A' 
G. 304: 22 L. .1. Ch. 811: 17 .Inr. 677; II W. H. 245; 98 
K. U. 151. 

(23) 45 E. H. 861; 3 DeG. F. & J. 217; 30 L. J. Cli. 
690; 4 L. T. 494; 7 Jar. (.v. s.) 639; 9 \V. K. 712; 2 
(Jiff. ,528; 130 K. K. lOl. 
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RAM CHANDRA V. OOPl NATH. 

CALCUTTA HIGH COURT. 

Second Civir, Appeal No. '2207 op 1912. 

March 10, 1915. 

Present :—Mr. Justice Simrfmhlin and 

^Ir. Justice Coxe. 

RAM CHANDRA MARWAHL— Dependant 

No. 1 —Appri.i.ast 

rersHs 

GOPI NATH CHOWDHURl and others 

—Plainltipfs and Dependant.-^—Respondents, 

'Jmuiifet' of PrniH'vty Act (/I •>! 1882), 10, 12 * 

Properly yiveu to ividotr for nuiintennnce u'ith no 
right to' transfer —roH(^'0'oH, wh‘'ther valid — Life-estate, 
■ichether pi'opcrty — Maintenance, right of, trausjeroj. 

A lifc-intoi'cst ia just ns inucli property ns nn 
absolute intcix‘st ami ur*y oomlition nbscilutely 
reatmininjf the transferee front disposing: of that 
property is void. [p. 251, cols. 1 A' 2.] 

Where the plaintiff nnd the defendant No. 2 
eaine to an agtvement in a former suit that eeriain 
])roi>erty .should he given t(» the latter for her main¬ 
tenance but that she should not be able to alienate it: 

Held, that the restriction on the tlefendaut No. 2 s 
right to alienate the pix>perty was contrary to sections 
10 and 12 of the Tmnsfer of I’ntperty Act and, 
therefore, void. [p. 251, cols. 1 A 2. J 

A right to maint('nance cannot l>e transfcrin’d 
under sectioti C {<0. Transfer of Property .Vet, 1SR2, 
hut specified property given in lieu of maintenan«*e 
can be transferred, [jt. 251, col. 2.j 

Appeal against the decree of tlie District 
Judge, Mozafferpore, dated the 13th May 
1912, aftirming that of tlie ilunsif, 
Muzafferpore, dated the 31st October 1911. 

Rabu Shorashl Charaii Mitra, for the 
Appellant. 

Babu Oonr Chamh-a Pat, for the Respond¬ 
ents. 

JUDGMENT. 

Cone, J.—In this case the plaintiff and 
the defendant No. 2 came to an agreement in 
a former suit that certain property should be 
given to the latter for her maintenance, but 
that she should not be able to alienate it. 
She has alienated it to the defendant No. 1 
and the plaintiffs accordingly have brought 
this suit to recover possession. 

The suit has been decreed by the Courts 
below and the defendant No. 1 appeals. It 
is contended on his behalf that the restric¬ 
tion on the defendant No. 2\s right to 
alienate the property is contrary to sections 
10 and 12 of the Transfer of Property Act. 

It appears to me that this contention 
must succeed. The propertj transferred to 
the defendant No. 2 appears to have been 
a life-interest. That, however, is just as 
mu?hpropeity as an absolute interest, and 


any condition absolutely restixiining the 
transferee from disposing of that interest is, 
in my opinion, void. 

'I’he lower Court has relied on tlie case of 
Kiilitip Singh v. Khetraui Korr (1). But 
tlioiigli in tliat case there wns a condition 
that the widow with tlie life-interest should 
not he empowered to execute any .sort of 
document, yet the clause \vliicli was really 
considered by the learned Judge was a 
stipulation that transfers by either of the 
parties should not be valid unless consented 
to by both. It seems clear that this was the 
only clause that was considered. We sent 
for the original paper-hook and !ind that 
this was the clause referred to in the judg¬ 
ment of the Court below. It is the only 
clau.se referred to in the head-note of the 
case and I may observe that it is in this 
light tiiat the case is regarded in Mr. Gour's 
commentary on the Traiksfer of Property Act, 
.section 379. A clause of that kind would cer¬ 
tainly not amount, in my opinion, to an abso¬ 
lute restraint on the transferee from parting 
with the property, and as the decision in the 
case cited proceeded exclusively onthat clause, 
it does not, in my opinion, hind us to hold 
tliat the restriction in the present case, 
which in of a very different nature, does not 
come within the scope of .sections 10 and 12 
of the Transfer of Property Act. 

It has been contended that what was 
given to tlie defendant No. 2 was merely a 
right to maintenance and could not be 
transferred under section (i, clause (d), of 
tliat Act. But tliis clearly is not so. No 
doubt a right to maintenance cannot be 
tniusferred; but here specified property was 
■ given to the lady in lieu of her maintenance. 

It is contended that sections 10 and 12 
do not apply by reason of tlie provi.sioiis of 
section 2, clause (</). I do not think, how¬ 
ever, tliat tliis can be regarded as coming 
within that section. 

The transfer was certainly not a transfer 
by the operation of law or in execution of a 
decree. Was it then a transfer by a decree? 
Tlie compromise was embodied in the 
decree. It has been laid before us, and it 
shows that tlie parties had .settled tlicir dis¬ 
pute and that the present plaintiff had 
agreed to give to the second defendant the 

(1) 25 C. 609; 2 C. W. N. 403. 
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property in question, Tlie plaint saj's that 
the defendant, second parti% received the 
property under the said decree, or, to use 
the words of paragraph 5, on the basis of 
the said decree/’ It can, therefore, I think, 
be rightly said that the decree itself trans* 
ferred the property to the defendant No. 2. 

In my opinion, the appeal succeeds and 
the suit must be dismissed ^Yith costs 
throughout. 

Sii.^RFUDDiy, J.—I agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

Original Side Appeal No. 68 of 1914. 

March 15, 1915. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

G. KOTHANDARAMIAH— Plaintiff- 

Appellant 

vers^is 

The SECRETARY of STATE for INDIA 

IN COUNCIL, REPRESENTED 13Y THE 

GOVERNMENT of MADRAS 
—Df.fendant—Respondent. 

Cioil Service R^'gulations, Art^. -toS, -464, interprela- 
tionof —Pension rules — Oj^icer removed from Oorem- 
ment service, u'hether entitled to jyension under Article 

458. 

Under Articles 458 and 401 of the Civil Service 
Regulations it is essential that an officer to be 
entitled to pension must bo in the service on the 
date of his retirement. Therefore, an olKcer removeil 
by Government from service before that date, can 
have no claim for any pension, [p. 253, col. 1.] 

Appeal from the judgment of the Hon’ble. 
Mr. Justice Bakewell, dated the 12th August 
1914, in ordinary original civil jurisdic¬ 
tion, in Civil Suit No. 80 of 1914. 

FACTS.—The plaintiff, Avhile in Govern¬ 
ment service, was removed therefrom by 
the Government of Madras in 1901. Till 
1913 he went on agitating the matter by 
way of appeal and not having had any 
redress, instituted the present suit for a 
declaration that he was entitled to a super¬ 
annuation pension of R^s. 146-10-8 under 
Artii'le 458 of the Civil Service Regulations 
and for other reliefs. Bakewell, J., who 
heard the suit, sitting bn the original side, 
dismissed the same. The plaintiff appealed. 


Alessrs. T. Pangacliariar, K. Naram /?/>«• and 
C. Venliafasuhl aramiah, for the Appellant: — 
Article 458, read with Article 464, Civil 
Service Regulations entitles the appellant to 
the pension. 

The Advocat-General and the Govern¬ 
ment Solicitor, for the Respondent, were not 
called on. 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiff is the 
appellant before us. He brought the suit 
for a declaration that he was entitled to a 
pension of Rs. 146-10-8 per mensem, or such 
other sum as the Court may 6x, from 1st 
August 1913 till his death ; and for conse¬ 
quential relief.s. Paragraph 16 of the plaint 
says : Plaintiff is thus eligible for pension 
under Articles 458 and 459 of the Civil 
Service Regulations from and after 1st 
August 1913, when plaintiff completed his 
age of 55 years. ” It was conceded in 
argument that Article 459 does not apply to 
the case, as the plaintiff was not ** required ” 
by tlie Local Government * to retire ” when 
lie attained the age of 55 on 1st August 
1913. The other Ai’ticle 458, which is 
relied on, is (omitting irrelevant portion), a 
superannuation pension is granted to an 
officer in superior service entitled by rule to 
retire at a particular age. ” Mr. Ranga- 
charinr, who appears for the plaintiff, asked 
us to rend this Article with Article 464, 
which saj's that “ an officer in superior 
service, who has attained the age of 55 
years, may, at his option, retire on a super¬ 
annuation pension. ” Now, it is clear, (and 
if I undei .stood ^Ir. Rangachariar aright, it 
was conceded by biin) that prima facie theae 
articles are applicable only if, when the 
officer attains the age of 55, he was in service^ 
and, while so in service, exercised his option 
to retire from service. It is admitted in 
the plaint (paragraphs 8 and 9) that in 
1901 the plaintiff was removed from Gov¬ 
ernment service by the Government of 
Madras. Paragrapli IS also makes it clear 
that the plaintiff ceas^^d to be in Government 
.service in 1901, as he says in that para¬ 
graph that he was expecting all along to 
be reinstated in the Government service 
between 1901 and 1913 and was appealing 
to Government for restoration to service 
from time to time. I see nothing in any 
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of the other sections quoted to us by Mr. 
Rangaehariur from the RegulaKons, wliicli 
compels us not to ffive effect to the plain 
meaning and implication of the words of 
section 458, namely, that it is only an 
officer who is and has continued in Gov¬ 
ernment service when and till he reached 
the age of 55. and who elects to retire at 
that age while so being in service, that is 
entiled to claim a pension under the Re¬ 
gulations. There being thus no basis at all 
in the Civil Service Regulations for the 
plaintiff’s claim, the suit was rightly dis¬ 
missed by the learned trial Judge and I 
would dismiss this appeal. The plaintiff 
must pay the defendant’s costs. 

Xaimek, J.—I entirely concur. Tlie plaint¬ 
iff claims a superannuation pension. The 
mere name for tins class of pension is suffi¬ 
cient to put him out of Court, for it is 
clear that Article 458 of the Civil Service 
Regulations only applies to peiisi--ns granted 
to persons entitled or compelled to retire 
at a particular age. The plaintiff has 
neither been supperannuated nor did he 
retire. There is, therefore, obviously no 
foundation for this claim. I should like to 
add that we express no opinion as to whether 
tins suit would lie, or wlmtiier these Regula¬ 
tions are conditions attached to the .service 
binding on Government or whether this suit 
is maintainable witliout leave under the 
Pensions Act. All these points have not 
been dealt with by the trinl Judge and we 
conHne ourselves to the particular point on 
which the suit was dismissed. 

Appeal (Unmis^ied. 


PUNJAB CHIEP COURT. 

Second Civil Appeal No. 262 of 1911 . 

April 2, 1915. 

Present :—Justice Sir Donald Johnstone, Kr., 
and Mr. Justice Shah Din. 
Musammat FAZD efendant— 

Appellant 

versus 

IMAM-UD-DlN— Plaintiff— RESPoNDEvr. 
Deed, construction o/-Dastbardarinama—lKtd>iy 
relinriuishing her li/e-estate Jor consideration^-Sae or 
relinquishment—Consideration not passed - Dee , 

validity of. 


Whore a widow exocutod and rogistored n doed 
styling it u d-tstbnrdurin<imti, ami stated in it that 
she ivnouneed all her rights as » idow in the estate 
of lior hnshand hold by her in favour of the next 
mule n'vorsioner in considonition of Ids agreeing 
to pay her a eertuin amount which amount was 
utna-r paid; 

Held, that the deed was not a sulu-deed but a 
deed «>f release by whieli the widow .snrrondertMl lior 
life.estate in her husband’s land. [p. 2^4, col. 2.1 

Held, further, that since no part of tho considera- 
ti<m for the surremier of her lifo-estute was paid to 
her by tho rovorsionor the ngro(Muent embodied in 
the di'od was void and unenforceable. I p. 2^4, col. 2.] 

J’^econd appeal from tlie decree of the 
Divisional Judge, Hoshiarpur Division, dated 
the 1st December 1910, affirming tliat of 
the Suboidinate Judge, 2nd Class, Hoshiar- 
pur, dated the 14th December 1909, decreeing 
claim on payment of Rs. 775, 

The Hon’bie Mr. Mnhammafl Shaft, K. 11., 
and Rai Bahadur PamlU Shea Naraiu, for 
the Appellant. 

Mr. Fazl-i-tfussaiiiy for tlie Respondent. 

JUDGMKNT.—This appeal has arisen out 
of a suit brouglit under the following 
circumstances. The defendant-appellant, 
MnsttniTiiat Fazlan, who is the widow of one 
Nathe Khan, deceased brother of the plaint- 
irt'-respondent, Imam ud-Din, w'as in posses¬ 
sion in 1906 of one-Iialf of the estate of 
her deceased husband, the other half being 
in pos.session of another widow, named 
Musamniat Jainan, who has since died. On 
the 27tli July 1906 Musanimaf Fazlan 
executed a deed on a stamp paper of eight 
annas in favour of Imam-ud-Din, by which 
she surrendered to him her life-estate in 
110 kanaU 17 matins of land, which was in 
her possession as Nathe Khan's widovr, in 
consideration of Rs. 775. The consideration 
money was made up of the two following 
items : 

(rt) Received at home . Rs. 125 

(6) To be received in casli 

before the Sub-Registrar ... Rs. 650 

Tlie parties appeared before the Sub- 
Registrar on the 27th July to have the 
deed registered, but the liour being late 
registration could not be effected and tho 
parties were directed to appear again on 
the following day. Next day Mmammat 
Fazlan appeared but Imam-ud-Din absented 
himself, and so the document was not 
registered and remained in the Sub- 
Registrar’s office. Later, on the application 



2ot 


INDIAN CASKS. 


[1915 


Mn.odUiiUtf KA/.LAN t\ IMAM-UD-1)IN. 

of Iniam-ud-Uiu tlie document was com¬ 
pulsorily registered on the 20th October 1906. 
Musammat Fa/dan then admitted that she 
had executed the document, hut denied that 
she had received tlie consideration mentioned 
therein. 

Meanwhile, on the 22nd December 1905 
Imam-ud-Din had executed a lease of the 
land dealt with in the deed of the 27th 
July 1906 in favour of Mn^nmmat Fazlan: 
and on the strength of that lease Musaininaf 
Fazlan obtained a decree for rent against 
linam-ud-l)in on tlie 9th February 1909. 
Imam-ud-l)in appealed from that decree, but 
Ids appeal was rejected by the Collector on 

the 2bth April 1909. On tlie 22nd July 1909 
the present suit was instituted by Imam-ud- 
Diii against Fazlan for a declara¬ 

tion that the plaintiff was in possession of 
110 kaiials 17 marJas of land as proprietor 
thereof and that ^fn^amuiat Fazlan had no 
rights whatever in the land. The suit was 
based on the registered deed, dated the 
27tli July 1906, above referred to. The 
defendant, Munammaf Fazlan, pleaded, inter 
«h‘«, that she did not ^execute the deed in 
(piestion with her free consent and that no 
consideration wliatever was paid to her. 

The Suboi’dinate Judge held that the 
defendant had executed the deed as a free 
agent, but that the consideration entered 
therein had not been received by her. He 
was of opinion that the deed was in the 
nature of a deed of sale and that non¬ 
payment of the consideration did not make 
it void or unenforceable. He accordingly 
decreed the plaintiff’s claim, conditional on 
payment to the defendant by the plaintiff 
of Rs. 775 and delivery by him to her of 
a certain deed of relinquishment relating 
to a house. On appeal the learned Divisional 
Judge took the same view, namely, that 
although the consideration expressed in the 
deed had not been paid to the defendant, 
the deed which evidenced a transaction of 
sale was valid and could be enforced at the 
instance of the plaintiff. He accordingly 
dismissed the appeal. 

Before us several points have been argued 
by the learned Counsel on both sides, but 
in the view which we take of the case it i.s 
unnecessary to discuss them here. Theyi>s^ 
question for decision is whether the deed, 
eluted the 27th July 1906, is or is not a 


sale-deed ; for if it is not a .sale-deed, then 
the ground upon which the lower Courts 
have decreed the plaintiff’.s claim, namely, 
that he can enforce the deed a.s against 
the defendant although no part of the 
consideration expressed therein is proved to 
have passed to the defendant, is untenable. 
We have read the deed, which, as has been 
stated above, is written on a stamp paper of 
eight annas, and we have no doubt what¬ 
ever tliat it is not a .sale-deed, but a deed 
of release by wdiich the defendant surrendered 
her life-estate in her half share of her 
husband's land (for Musammat Jainan, the 
other widow of Nathe Khan, was then 
alive) to tlie plaintiff, who was the next 
male reversionary heir of Nathe Khan, in 
consideration of his paying her Rs. 775. In 
the body of the deed it is nowhere stated 
that the deed was a deed of sale or that 
the defendant had sold her life-estate to 
the plaintiff for R^. 775. If the transaction 
had been one of sale, the deed would have 
been written on a stamp paper of the value 
of Hs. S, and not on a stamp paper of annas 
eight. Besides, in the concluding sentence 
the deed is called a dastbanlarinama, which 
means a deed of release, and the executant 
states in the deed that she renounces all 
her rights as widow of Nathe Khan in 
the land held by her. This surrender of 
her life-estate by the widow to the next 
male reversionary heir was made by her in 
consideration of his agreeing to pay her 
Rs. 775 , but this amount was never paid 
as agreed upon and the widow remain^ 
in possession of the estate, and in fact in 
1905 obtained, as stated above, a decree for 

rent against the present plaintiff in respect 
of the land in suit. It is quite clear, then, 
that since no part of the consideration for 
the surrender of her estate was paid to 
the widow by the plaintiff, the agreement 

embodied in the deed of the 27th July 1906 
was void and unenforceable, and the plaint¬ 
iff acquired no rights whatever under that 
deed in the land in suit by virtue of tlie 
said deed. The deed not being a deed of 
sale, the doctrine that non-payment of con¬ 
sideration expressed in the deed did not 
prevent the proprietary rights in the land 
passing to the plaintiff, does not hold good 
in this case. 

For the foregoing reasons, we accept thi.s 
appeal and .setting aside the decree of the 
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Divisional Judge, dismiss tlio plaintiff’s suit 
with costs throughout. 

^Ippcal accepted. 


]dADRAS HIGH COURT. 

Second Civil Ai'deal No. lOdl of 1912. 

April 10, 1913. 

I^rcsent: —Mr. Justice Miller and Mr. Justice 

Sadasiva Aiyar. 

NARASAPPAYYA— Plaintiff— 

Affellant 

S. GANAPATHY RAO and anotuek— 
Defend.\nts—ReSFONI'KNTS. 

— f'urr /or Iriiii than prescriiilirc jH-riod, 
u'Jivthcr po-'<Kt'i<!‘io}i—liitjhf of ^iiltIncorpurcal riijhf, 
no fare of — pv)<6esif{on~~~l ncloi^u re, proof of — 
Stronyest evidence. 

KnsfTiients are not eajiabic in an exact sense of 
being possessed. The enjoyment which may in time 
ripen into an easement is not possession and gi>es 
no ])ossessory rigljt l>efore the due time is fulhlled. 
Lp. 26(), eol. 1.] 

Per Sodnsiva Aiij((>,J. —An incorporeal right which 
can be the subject of legal possession whiio in the 
process of aeepusiUon should be a right which. )>y 
its very nature, is presumably one enjoyed to the 
exclusion of others, or there must bo clear evidence 
that one who is acajuiring the incorprjrcal right 
by the enjoyment of it has been in enj«)ymeiit 
with the distinct (iiiimuii or intention of excluding 
other’persons from like enjovment with himself, 
[p. 259, col. 2.] 

Iiiclosure is the strongest ]iossibh' e^•idence of 
adverse possession, [p. 200, col. I.] 

Second appeal again.st tlie decree of tlie 
District Judge of South Canara, in Appeal 
No. 221 of 1910, preferred against that of 
the District Munsif of Mangalore, in Origi* 
nal Suit No. 335 of 1908. 

Mr. B. Sitarama Bao, for the Appellant. 

Mr. K. Yaynyanaroyana AtUga, for the 
Respondents. 

JUDGMENT. 

Miller, J.—The plaintiff prays for an 
injunction to prevent the defendants from 
cutting a channel from a tank, from which 
he water.s some of his fields, so as to deprive 
him of the water. He alleged, inter alia, 
that the defendants were threatening to 
construct a dam to i>revent tiie water from 
ilowiiig to Ids fields, but this they denied. 

The District Munsif, as I understand him, 
held that the plaintiff has a right to a supply 
of water from the pond in question to the 


e.Kclusion of the <iefeudaiit.s and on that 
ground issued the injunction prayed for. 
The District Judge holds tliat the plaintiff 
has no right to'the water of the pond, thougli 
lie had heen in the habit of taking it through 
a channel for some time not exactly determin¬ 
ed, but less than twenty years. He dismissed 
the suit. 

In second appeal it is contended tliat on 
the finding of the District Judge we ought to 
hold that the plaintiff, thougli lie has not hy 
prescription acquired a right to take the 
tank water through his cliannel, is nevertlie- 
less entitled, liaving been for .some time 
taking it in tliat way, to prevent tlie defend¬ 
ants, wlio liave also no right to take tlie 
water, from taking it so as to deprive him of 
his supply, and in support of this contention 
reliance is placed on Kondapa Bajan Xaithc 
v. I hvarakftntia Snryauarayana (1). It is 
perhaps unfortunatethat in that case tlie learned 
Judges have referred to the right for which 
protection was there claimed as * in the nature 
of an incorporeal right in process of acquisi¬ 
tion.'’ It .seemed to me during the argument 
before us tliat reliance was sometimes placed 
on this ob.servation as suggesting the exist¬ 
ence, in the eye of the law, of what 1 may 
call a partially acquired easement, as tliough 
the period required for the acquisition of an 
easement were a period of gestation, during 
which the easement gradually acquires form 
and life by a process of growth within the 
womb of prescription, and during which it 
is capable of suffering an injury. 

It is perhaps hardly necessary to say that 
this is not the law. That is made clear by 
Earwell, J., in (irceuhalyh v. Brindley (2). 
You have your easement or you have nothing. 
You have nothing more for 19 years’ enjoy¬ 
ment than for 19 months, except po.ssibly a 
greater prospect of success. What is grow¬ 
ing and gradually ripening is not your ease¬ 
ment, but your chance of succe.ss, and that 
is not a thing which tlie law protects. Rut 
1 do not think that the learned Judges had 
in their minds aiiytliing in tlie nature of an 
inchoate or embryonic easement. Their 
decision was based on tbe view that in 

(1) 0 bill. Oa.s 2l>G; 20 M. L. J. S03j 34 iM. 

M. L. T. 352; (IDIO) M. W. N. 117. 

(2) (1901) 2 Cli. 324; 70 1/. I Cli. 710; SI L, T. 70‘i; 
49 W. K. 597; 17 T. L. K. 574. 
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niatiy capes incorpoveal are as much 

capable of possession as riglits to corporeal 
hereditaments. This means that you may 
have an enjoyment of a thing incorporeal 
■without title, an enjoyment which may 
properly be called possession and which will 
be protected in the same way that possession 
without title of corporeal things is protected. 
The question in each case will, therefore, be 
not whether the plaintiff has been enjoying 
the benefit which he seeks to retain, but whe¬ 
ther he has possession of it. 

In the opinion of Sir Frederick Pollock, no 
mean authority on questions of possession, 
easements “are not capable in an exact 
sense of being possessed. The enjoyment 
which may in time ripen into an easement 
is not possession and gives no possessory riglit 
before the due time is fulfilled. The only 
po.sspssion tliat can come in question is the 
possession of the dominant tenement itself”— 
Pollock on Torts, Sth Edition, page 375: and 
in Holmes’ Common Law it is pointed out 
that “where an easement has been actually 
created, whether by deed or prescription, 
although it is undoubtedly true tliat any 
possessor of the dominant estate would be 
protected in its enjoyment, it has not been 
so protected in the past on the ground that 
the easement was in itself an object of 
possession but by the survival of precedents” 
founded, as he elsewhere explains, on ideas 
which permitted the acceptance of a theory 
that an easement is something belonging, 
attached, adhering, appurtenant, to the 
dominant estate itself and not to the owner 
thereof personally, and the learned author 
expresses the opinion that a person using a 
way for some years without an easement 
would not be protected in its use against third 
persons (Holmes’ Common Law, pages 240, 
241). The same illustration is repeated 
elsewhere in the same work, a way, until 
it becomes a right of way, is just as little 
susceptible of being held by a possessory 
title as a contract” (page 354), and again 
“The Common Law does not recogirze posses¬ 
sion of a way; there must exist a right against 
the servient owner before there is a right 
against anybody else. At the same time it is 
clear that a way is no more capable of posses¬ 
sion because somebody else has a right to it 
than if no one bad” (page 382). 

In the Roman Law the enjoyment of a 


servitude (or of certain servitudes) was 
considered to be a ^was^i-possession, i. e, I 
take it, not a true possession, but something 
like it. 

I do not wish to suggest that on its facts 
Kondaf.a I^ajan Naidu v. Dicnrakonda Svrya- 
nnrayana (l) was wrongly decided, but 1 am 
not sure that any question of po.ssession of an 
incorporeal thing really arose there, and 1 must 
confess that I find it easier to accept generally 
Sir Frederick Pollock’s view than the statement 
of tlie learned Judges in that case. I find 
difficulty in conceiving of any true possession 
of things incorporeal, though no doubt the 
enjoyment of some easements resembles in 
some ways the occupation and use of a 
corporeal thing, and it may be that there 
are cases in which the resemblance is so 
close as to warrant the extension to this 
possession of tlie protection which is 
given to true possession. 

It is noticeable that Sir Frederick Pollock 
does not refer to Jejfnes v. Williams (3) in 
the passage wliich I have extracted above, 
and that, I venture to tliink, is because he 
did not regard that case as bearing on the 
question; the actual decision turned on a 
iiuestion of pleading, and, though there are 
observations in the judgment which suggest 
that the protection of a possessoy right 
was in the minds of the learned Judges, 
still, as is pointed out in Dhutnan Khan v. 
Mahamma<l Khan ( 4 ), tlie decision is based 
on the fact that the defendant was on the 
declaration to be taken to be a wrong-doer, 
as he had negligently injured the plaintiffs 
house and was not alleged to be the owner 
of the adjacent close or to have the owner s 
rights of mining and digging therein. 

But, if the case is to be taken as a 
decision on a question of possessory right, 
it does not follow that other easements 
are similarly capable of possession. When 
I by building on my own land obtain the 
support for my house of my neighbours 
land, it may perhaps be said without great 
inaccuracy that I have obtained something 
very like possession of the support. ^ B‘^1' 
can this be said of the plaintiff’s claim IQ 
the present case ? 


(3 (1S55) 5 Ex. 7«2; 20 L L Ex. 14. 
(4) 19 A. 153; A. W. N. (1897) 23. 
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lu Stockport ^Vateruorks Oompany y. 

Potter (5), liramwall, B., observed that the 
mere taking of water (from a river) by the 
plaintiffs did not give them a right of 
action ; and referred to H7m/c*y v. Laiuy (b) 
as deciding this point. In Whaley y. Laiug 
(»5), tlie plaintiff took water from a canal, 
by license of the owner of the canal, into 
a cistern of his own and thence to the 
engines which worked his mines. Tlie 
defendant polluted the water of the canal 
and the foul water entered the plaintiff's 
cistern. Brarawell, lb, delivered the judg¬ 
ment of the Court of Exchequer, holding that 
the plaintiff had a right of action but declining 
to decide whetlier he had any possessory 
right in the water; the ground of their 
decision was that the defendant without 
right caused foul water to Mow on to the 
plaintiff’s premises. The case was like 
Jeffries v. 11 illiams (3y, based on questions 
as to the sufficiency of the plaintiff’s declara¬ 
tion and the defendant’s pleas and in the 
Exchequer Chamber the judgment was 

reversed by a majority of the Julges, Laniy 
Y. Whaley (?), W illes, .1., accepted the 
judgment of Bramwell, B., in the Court 
below and Crowder, J., held that tlie 
permission of the land-owner gave the 
plaintiff' a rightful enjoyment of the water 
and the defendant had wrongfully polluted 
the stream. But Crompton, J., tiiought the 
plaintiff was bound to aver a riglit to the 
water and construed the declaration as 
averring such a right, but held on tlie 
facts that no right existed and refusing to 
con.strue the declaration, a.s the Court below 
had done, as one complaining of foul water 
thrown on the plaintiff’s premi.ses, was of 
opinion that the judgment ought to be 
reversed. Erie, J., agreed with him. 
Wiliams, J., lield the declaration bad for 
want of any allegation that the plaintiffs 
were rightfully in enjoyment of the benefit 
of the water of the canal, and Wightman, 
J., stated the facts to be that neither 
the plaintiffs nor the defendants had any 
right to do that which they did and l:eld 
that, on the facts as upon the pleadings, 

(5) (186-1.) 3 H. & C. 300 at p. 318; 10 Jnr. (x. s.) 
1005; 10 L. T. (n. s.) 748; 140 K. R. 453. 

(6) (1857) 2 H. & N. 476; 26 L. J. ¥x. 327; iO h. T 
(o. H.) 312; 5 W. R. 834; 115 R. R.015. 

(7) (1858) 3 H. & N. 675; 27 L. J. Ex. 42?; 

4 Jur. (N. 8.) 860; 6 W. R. 750; 11? H. R. 018. 

17 


the judgment ought to be reversed. On the 
pleadings he found nothing in the declaration 
to sliow that file defendant by Ibuling the 
water liad injured any rigid of the plaintiffs 
or could as against them bo considered a 
wrong-doer, and that no right of action 
was shown. Martin, B., in the lower Court 
and Croiuptiui, J., in tlie I'ixcliequer 
Cliamber put llie case of the poisoning of 
a pond by a man witliout right and 

consequent injury to tlie cattle of a man 
watering them at tliat pond by permission 
of the owner. And Ci'ompton, J., thought 
that in that ca.se an action against the 
poi.soner of tlie water might be founded in 
.some circnm.stances, not on any right in 
the water, but on tlie wilful injury to the 
plaintiff’s property. These cases are nearer 
the present case than the ea.se of Jeffries 
V. W'ifliams (3), and suggest tlmt the 

enjoyment of the water of a river by taking 
it without right is not a po.ssc.ssoiy right 
which tlie Law of England will protect. 
Bos.session seems to involve an appi’opriation 
to the exclusion of other's and witli the 
intention of maintaining such e.xclusion, and 
it seems irnpo.ssihle to apply such a 
conception to the inei'e taking of water 
from a sti’eam (lirougli a cut in the hank. 
Thei’e may be, no doubt, po.s.session of tlie 
actual cut or cliannel, tlirough wliich tlie 
water is taken, and possession of the water 
once it is appropriated, and that posse.s.sion 
miglit he protected, and fliis seems fr*om the 
recoi'd of the case reported in Knndnpa Uajan 
Xaidii v. Divnrakonda Siinjanoraynna (1) to 
have been tlie iiuestion thei’e raised ; the 
actual cliannel u.'-ed exclusively by tlie 
plaintiff was obstructed by the defendant. 
Acchauna v. Venkamma (8) pr-esents to my 
mind considerable difliculty, if it is to bo 
regai’ded as a case in which the Court 
protected a possessory right. I find it 
difficult to conceive of the pos.se.ssion of the 
access of light to a hou.so. But it may be 
tlmt the learned Judges considered tliat 
the action would lie on account of injury 
to tlie plaintiff’s property, as i.s suggested 
in Tdiaman Khan v. Muhammad Khan (4) 
and by the observation of Crompton, J,, 
in ^yhalev v. Laiuy (G), and that tlie 


(8) 5 ^r. I>. 24, 
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defendant woidd li.ne to justify the pn'ma 
facie nuisance by showing some right in 
himself. Possibly this is what they mean 
Avhen they say that against a wrong-doer 
it was not necessary to show a prescriptive 
right. Put even in this case we have tlio 
idea of exclusion which is essential to 
possession; the plaintiffs liouse alone ^^as 
served by the light which was obstructed 
by the defendant's wall, and in this case, 
therefore, there may be some justitication 
for protecting what may be regarded as a 
.sort (d possessory right. 

In the present case, the plaintiff has no 
possession that I can see; he has not 
enclosed the pond : he has only cut a hole 
in one bank and tliat cannot give him 
possession of all the water in the pon<l; if 
1 do not get possession of an unenclosed 
common l)y turning out my horse in one 
end of it to graze, I do not get possession 
of an unenclosed pond and its contents by 
making a cut in one end of it. Tlie plaintiff 
has possession of the water when he gets 
it into his channel, hut in no true sen.so 
has he possession of it before tliat. It is 
open to any one to go to the pond and 
draw water therefrom, and the defendant 
i.s not a wrong-doer as against the plaintiff; 
dishonesty apart, the case is parallel to 
one in which one man, being in the habit 
of stealing manure for his field from a 
farm yard, finds one day that another thief 
has been beforehand with him and taken 
the manure which he intended to steal. 
There could he no right of action in such 


the suit. The defendants shortly before 
the suit dug a trench in another corner of 
the tank and tried to take the water of 
the tank to their own lands situated in 
tlie direction of tlie other corner. They also 
had no right as against the Government 
to do so. The plaintiff sued for an injunction 
against the taking of the pond-water into 
the defendants’ fields. The District Judge 
dismi.ssed the plaintiff’s suit because the 
plaintiff possesses no legal right to take 
water from the plaint pond and the defend¬ 
ant by trying to take the water of the pond 
could not, therefore, infringe any legal right 
of the plaintiff. Tlie contention of tlie learned 
Vakil for the plaintiff, Mr. Sitararaa Rao, 
is that, because the plaintiff had been using 
the tank water for some years, though he 
had no right to do .so, he was in possession 
of an incorporeal right to take such water 
and that the defendants as trespassers have 
no right to take such water and to interfere 
with the enjoyment by the plaintiff of snch 
incorporeal right. Reliance has been^placed 
on Acrhanna v. is) and Komhipa 

Ji'jjnu Xniihi v. Dirnrakonda 

(1). Wliether an incorporeal right of eiisoment 
which is merely in process of acquisition 
can be held to be capable of legal pos.session 
at all till the process of acquisition is 
complete, is a very doubtful qne.stion.^ Pol¬ 
lock in his book on Torts at page 375^ says 
as follows:—“Easements and other incoi- 
poreal rights in property, rather a fringe to 
property than property itself,” as they hate 
been ingeniously called, are not capable m 
an exact sense of being posses.sed. 1 


a case. 

The appeal must be dismissed with 
costs. 

Sau.asiva Aivau. J.—The ^plaintiff is the 
appellant. The facts found might shortly 
be stated thus. There is a .small natural 
pond on Government land from which the 
plaintiff has been taking water to irrigate 
bis lands, which are evidently on a lower 
level than the tank bed. It is not clear 
fromthe evidence for how many years past 
he has been so using that water, but the 
District Judge finds that he has not been 
doing it for any length of time, and that 
he has acquired no right as against the 
Government to use the water of the pond 
for suggi cultivation. The plaintiff purchased 
the land only eleven or twelve years before 


enjoyment which may in time ripen into an 
ea.sement is not po.ssession, and gives no 
posse.s.sory right before tlie due time is 
fulfilled: “a man who has used a way ten 
years without title cannot sue even a 
stranger for stopping it.” In Bonuei 
Great Western Bailicau Company ( h 
Raggallay, L. J., says, differing from Raonn, 
V. C., in the Court below: 1 am unable to 
take the same view of the case as was ta en 
by the Vice-Chancellor ... In the 
present case the pei'son complaining las no 
rights at all. It is admitted that the 
windows through which the plaintiff has 
derived light and air for a certain number 

(9) (I8S3) 24 Ch. D. h 48 h. T. Gl9: 32 Vf. R. 

47 J. r. 580: 
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of years past, have not been enjoj'ed for a 
sufficient length of time to give him a right 
to that light. It appears that for sixteen 
years he has had the enjoyment of these 
■windows, and the view taken Iiy the ^"ice- 
Chanenllor was apparently this, tliat he had 
an accruing right to the enjoj'inent of this 
liglit which, supposing there was no inter¬ 
ruption on the part of the Railway Company, 
he might enjoy until the whole twenty years 
had expired, and that tlio defendants ought 
to be restrained from interfering with the 
acquisition of the easement by tlie plaintitV. 
But it seems to mo to be contrai'y to every 
principle on wliich the Court acts in cases 
of this kind, tliat a person who lias no right 
should obtain an injunction to restrain a 
Railwaj’^ Companj’- or antjhoihj else from doing 
tliat which will interfere with Ids acquiring 
a right, by reason of his being unmolested 
for a certain length of time.” hindlej', 
L. J., said in the same case: The plaintiff 
comes here asking an injunction to restrain 
the defendants from interfering with certain 
lights which, he admits he has no title to. 
That appears to me to he the simple answer 
to the ca.se, quite apart from anything el.se.” 
Try, L. J., concurred on the same ground, 
namely, that the plaintiff has not enjoyed 
the lights, which are interfered with by 
that hoarding, for twenty years and 
he, therefore, has no prima fncie title 
whatever to the acce.ss of light to that 
building.” As regards the case in Jo:^ries v. 
]Villia}n$ (.3), as far as I could understand 
it, it was decided on tlie highly technical 
ground that the defendant's plea of not 
guilty” did not properly rai.se the question of 
the plaintiff’s title to lateral support from 
the adjacent sub-soil to his buildings and 
hence the defendant's plea must fail on that 
question. Anyhow I should be prepared 
on principle, if nece.s.sary, to differ from the 
dicta in Acchauun v. Vcnlcamma{S) And Koudapa 
Rnjan Xaidn v. Tfirurakomht Surtfauaraijnna 
(1), to the effect that incorporeal rights in 
process of acquisition can be the subject of 
such legal possession as should be protectea 
against the acts of another tre.spasser. 

Assuming, however, that incorporeal 
rights in process of acquisition can he the 
subject of legal possession, what is the 
nature of the incorporeal right capable of 
BHcti possession even while in process of 


acquisition? I am clear that the incorporeal 
right .should be a right which, by its very 
nature, is presumably one enjoyed to the 
exclusion of other.s, or there must he clear 
evidence tliat one who is acquiring the 
incorporeal right fiy the enjoyment of it ha.s 
been in enjoyment with the distinct mn'mn.'! 
or intention of excluding other persons from 
like enjoyment with him.solf. In AcchtDino 
V. I (8), the plaintiff was enjoying 
access to liglit across a ponimhitke land to 
his window.c. The right he was .so enjoying 
was cleai'ly enjoyed exclusively and the 
defendant, a trespas.ser, was interfering with 
plaintiff's .said exclusive enjoyment by 
building a wall upon that po/amWe land. 
In Koudapn luijnn X'.u\hf v. Jhvaraknndn 
Siirynuaraifana (1) also, I found on a perusal 
of the records that tlie plaintiff in tliat case 
had collected tlovernment water flowing from 
certain hills into a channel and had been 
taking the whole, of that water through that 
channel, which was under Ids control for 
about eighteen years, info a tank Udonging to 
him. The defendant in that case put up a 
dam in fhnt chnnuid ivhirh hod been no nudor 
the phiinfiXf's e.irlnsire conlnd, and diverted 
the water tlirmigh a now cliannel which the 
defendant dug, branching from the channel 
under the plaintiff's control. The circum¬ 
stances of that ca.se, therefore, clearly 
indicated that the plaintiff had a clear 
intention to exclude otliers from using the 
wafer flowing through the channel which 
supplied the plaintiff's tank. In the pre.«ent 
case, tlie facts proved do not establish any 
such intention on tlie plaintiff’s part, lie 
had nothing to do with the collection of the 
water which fell into the Government pond, 
and the mere fact that the Government 
Revenue Officers liave not prevented the 
plaintiff fnmi drawing the water (naturally 
stored in that pond) to irrigate the plaintiff's 
lands for a few years before suit, cannot 
rai.se any presumption tliat the plaintiff 
intended to exclude every other npt from 
taking the water to their lamls like the 
plaintiff, or even tliat the plaintiff when 
drawing the water began an enjoyment 
which be intended after sixty years (see 
Article Tt9 of the Limitation Act) to mature 
into a riglit again.st tlie Government to 
take sucli water against the wislies of tlie 
Government, 
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As I said above, even if a person could 
bo siiid to be in legal possession of an 
incorporeal right irliich /o’ ts )n> riAu in process 
of ftcqniriinj^ and even if it be held in 
consetiuence tluit he could sue otliers for 
infringement of that so-called possession, 
such a possession must at least be ‘exclusive" 
in the sense in which it is used by Lightwood 
in his book on Possession. He says at page 
14, “Not only must the alleged possessor 
exercise the acts of ownership over the 
land, but other persons must be excluded. 
In English Law, however, the rule only 
requires that there should be no other 
person exercising acts of ownership or 
claiming possession adversely to tlie possessor. 
Two persons may jointly exercise acts of 
ownership, and they may thus gain a po.ssession 
which vests in them an estate as joint 
tenantsL 11 urd V. 11 urd(10); cj. liitt., S. dll^, 
but in such a case there is really one 
possession, and the possessors enjoy together 
the rights which How from it. It is 
different where there are two per.sons on 
land each claiming possession independently 
of the other, and then neither can acquire 
actual possession without excluding the 
other.” (c/. Holmes' Common Law, 235, 
referring to Mcdahey v. Moore (1): Bnrnslnhle 
V. Thacker: Bigelow’s Leading Cases on Torts, 

353). 


The question whether foreign interference 
is to be deemed to be in fact excluded 
is somewhat more ditticult in the case 
of land than of goods. In the case of 
goods, as a rule, both the original act of 
appropriation and the existing custody are 
such as obviously to exclude others, but 
with land it is different. The possessor 
may be absent from the land, and other 
persons may be upon it. The practical 
rule appears to be that the area of the 
alleged possession must be marked out, and 
that there must be an habitual observance of 
its limits by the world at large (r/. Pollock 
and Wright on Possession, page 13). Ordinari¬ 
ly, as just stated, the area of possession is 
marked out by means of fences or other 
actual barriers which are themselve.s likely 
to keep away intruders. Inclosure is the 
stronge.st possible evidence of adverse posses¬ 
sion [Seddou v. Smith (12)]. “if,” .said 

(10) Ch. App. 789. 

(11) 3 Ired. (N. G.) 30. 

(12) (1877) 36 L. T. 168. 


Bramwell, L. J., in CorerJale v. Charlton (13), 
there were an inclosed field, and a man had 
turned his cattle into it, and had locked the 
gate, he might well claim to have a t/e/ar/o 
posssession of the whole Held ] but if there 
were an uninclosed common of a mile in 
length, and he turned one horse on one 
end of the common, he could not he said 
to have a /uc/o possession of the whole 
length of the common.” If, a.s regards 

possession of a land itself, the difficulty of 

estahlisliing exclusive possession is a serious 
one in many cases, the difficulty is much 
greater in the case of several incorporeal 
rights (like the right to irrigate the plaintiff’s 
land from the water of a tank belonging 
to another) and the difficulty is still 
further increased in the ca.se of an incorporeal 
right whicli is still in process of 

acquisition. 

In the present case, the plaintiff’s having 
taken for .some years water stored in a 
(lovernment pond cannot he held to 
constitute exclusive possession in the plaintiff 
of a right to take such water or a possession 
even intended to exclude others from doing 
a similar act, no more than the fact of a 
ryot having watered )iis cattle in the water 
of a Government pond for some years 

would, by itself, show a right or intention 
to exclude another ryot from watering his 
cattle also, when the latter subsequently finds 
it convenient to do so, though he had not 
done so before. In the result I would 
dismiss the second appeal with costs. 

Appeal dismissed. 

(13) (1878) 4 Q. B. 1). 104 nt p. 118; 48 L. J. Q. B. 
128; 40 L. T. 88; 27 ^V. R. 25". 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2679 op 1912. 

March 4, 1915. 

Present :—Justice Sir Asutosh Mookerjcc, 
Kt., and Mr. Justice Richardson. 
AKHIL CHANDRA SHAHA and others— 

Plaintiffs—Appellants 
versus 

INDIA GENERAL NAVIGATION and 
RAILWAY.COMPANY, Ltd., and 
RIVERS STEAM NAVIGATION COM¬ 
PANY, Ltd., — Defendants—Respondents. 
Currierx Act {III of 1805^—Ci>niH»on canxcr. 
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liuhility oj\ for loss of yoods- -Eurden «/ proof— 
Srgliije»rr—(Question of law or fact — Appeal, sccoiul. 

A common enn-ien’ in Imlia is liuLlo us an insurer, 
that is, ho is responsible for the safety of the goo«ls 
entrusted to him in all events, except when loss or 
injury arises from act of Clod or Kinsj's enemies. Hat 
Itis liability for loss or injury in respect of the goods 

varied by contract, -^p. 2(31, col. 2.1 
Moolhot'd Kant Shnir v. iadm (General Steam Kariyation 
Company, 10 C. 10(5; 13 C. L. K. 3 t2; 8 Ind. Jur. 247; 
hrau'addy Flotilla Co. \.Bhua-an Das, 18 C. (32()(V.C.); 
18 I. A. 121 and British and Forelyn Marine Inhurance 
Coiupanij V. India (iencral Xaviiiatiun nial Baihvaij 
Co. [) Ind. Cas. 3G4; 38 C. 28; lo C. W. N. 220, 
followed. 


Thr> buiileu of ])roof of absence of negligence is 
upon the common carrier, on (he theory that the h)ss 
or damage to thi' goods is prima facie proof of 
negligence, [p. 201 , col. 2 '. 

ChoiitmiillDuoyar v.IUrcrStecin Xavlyalion C'e.,24C. 
780,1 C.W.N. 2(U aittirmcd on appeal to the.Indieial Com¬ 
mittee in the Hirer Steam Xaviyatimi Co. v. Choiilmnll 
Dooyar. 20 C. 398; 20 I. A. 1; 3 C. W. N. 14o, Sesham 
Vaiier v. Moss, 1< M. -l-lo Jind Indta (leneral Steam 
yaiiyativn Co. v. Bhciiiron Chaiidro Pal, 19 liul. Cas. 
245; IOC. 710; 17 C. W. 032; 1" G. L. .1. 939, 
referred to. 


Inorder to Hud whether the <juesti«)n of negligence 
is a (piestion of law or fact, the rule is that from 
any gi>’en state (»f facts the Judge Jiinst .siy wlietlier 
negligence can legitimately be inferred*and the 
Jury, whether it ought to he inferreii. In other 
words, if the contentit n is that there is no evidence 
of negligence, the (juestion is one of law; on the 
other hand, the (juestion, whether the evidence is 
sufficient to jtistify the iidVrence of negligence is 
one of fact. I’]). 202, col. 2.] 

Metropolitan Haiheaij Co. v, .laekson, (1877) 3 A. C. 
193 at ]). 200; 47 L. .1. C. P. 303; 37 L T. 079; 20 W. 
U. 175, followed 

Ceitiral Caclnir Tea Co. v. Uieer Steam Xaviya- 
tion Co., 24 C. 787 at p. 791 n, refe iTed to anti followed. 

Appeal against the decree of the Di.strict 
Judge, Backergunj, dated the 19th of July 
1912, reversing that of the Alunsif, first Court, 
Bari.sal, dated the 22iid of December 1911. 

Babus Joyendra Chamha Ghosv and i^alis 
Chandra Gfwse, for the Appellants. 

Balius Mohvndra Nath Hoy and Mohini 
Mohan Chotterjee, for ihc Respondents. 

JUDGilENT.—This is an appeal by the 
plaintiffs in a suit for damages. On tbe 
7th April 1910, the plaintiffs made over 
to the defendants, who are common carriers. 
«ixty bags of sugar for carriage fi'om 
Calcutta to Jhalakati. The good.s were 
received in the ordinary course of bu.siness 
and were placed on a flotilla for conveyance 
to the place of destination. On the 12th 
April, between 2-J^O and 3 in the morning 
the flat, which carried the goods, struck 
a snag; the ve.ssel thus sprang a leak and 
the .sugar in the bags was spoiled by the 


water. Ihe plaintiffs accoi-dingly claim a.s 
damages the price of the sugar. Tiie 
defendants plead non-liability by virtue of 
the condition printed on the back of the 
forwarding note. The .Mun.sif decreed the 
suit, but on appeal the Di.strict Judge lia.y 
dismissed it. On behalf of tlie plaintiffs 
the decision of the District Judge Itas 
been assailed a.s erroneous in law, and 
reference has been made to the provisioii-s 
of tlie Indian Carriers Act, IfSbo, and to 
judicial decisions thereon. 

Two principles applicable to ca.ses of 
this description must now he accepted a.s 
firmly settled. The first pi'iuciplo is tliat 
a common cai-rier in this country i.s liable 
a.s an insurer, that is, lie is re,sponsible 
for the safety of the go(»ds entrusted to 
him, in all c\cnt.s, except when los.s or 
injury ari.ses from act of (lod or King’s 
enemies. Hut his liability for loss or 
injury in re.spect of the goods carried 

may he \aried by oontraet. Tills is clear 
from the decision of a Full Hencb of this 
Court ill Moothora Kant Shaw \. India 
General iSteaat Naviyation Company (1), 
as also from the decision of the .ludicial 
Committee in Irrawaddy Flotilla Company 
v. lihuwan Has (2) and a recent decision 
of this Court in Hntish and Foreign ^lari}ie. 
Insurance Company v. India General Xariya- ' 
tion and iiailtcay Cempany {:]). The second 
principle Is tliat the burden of proof of 
absence of negligence is upon the common 
carrier, on the theory that the loss or 
damage to the goods is pr/mr//«c<V proof of 
negligence. On this point it is sufficient 
to refer to the ca.ses of (Vioutmull Jhoyur 
V. nicer Steam Nticiyalion ('ompany (4), 
affirmed on appeal to the Judicial Committee 
in tlie nicer Steam Narigntion Company v. 
Ohoutm nil Poogur (o), Sesham Patter \-. Mtiss (G) 
and India General Steam Nacigution Coin^ 
pany \. Bhagwan Chandra Pal (7). 


(1) 10 C. 13 C. L. Jt. 342; 8 lud. Jar. 247. 

(2) 18 C. t)20 (P. C.): IS I. A. 121. 

(33 9 Itul. Cas. 3b4; 38 C. 28; io C. W. X. 22G 
(4) 24 C. 78G; 1 G. W. N. 201. 

(.5) 2(3 C. 398: 26 I. A. 1; 3 C. W. N. 145, 

((>) 17 M. 445. 

(7) 19 Iiub Cus. 245; 40 C. 7JU; 17 C. W. N. ( 33 ^ 17 
C. L. J. G39. 
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Now, the liftli clause of the coiulitioiis 
printed on the hack of the I'orwaidiiig 
note in the piesent case is in these terms:— 
*^The Company will not be liable for the 
loss or damage to any property delivered 
to be cai-ried, caused by the act of God, 
stress of weatljer, ditficulties and casualties 
of navigation, or any accident of the 
rivers or navigation, or any other loss or 
damage of whatever nature or kind so¬ 
ever, unless such loss or damage shall 
have arisen from the negligence or criminal 
act of their servants or agents. ’ The 
l)urden of proof is upon the defendants, 
carriers, to establish that tlie loss did not 
arise from negligence on their part. This 
point of view was apparently not fully appre¬ 
ciated by the District Judge, when he stated 
that in his opinio i there was not sutKcient 
evidence from which he could reasonably infer 
such negligence on tlie part of the servants 
of tlie defendants as would entitle the plaint¬ 
iffs to damages. No (luestion of burden 
of proof, however, really arises in this case, 
for as, was pointed out in the case of 
( 'enh-al i Uirhar Tea Companu v. /ihVcr St^-aia 
Xdvigation Company (8), where evidence lias 
been given on both sides of the circum¬ 
stances under which the loss took place, and 
the Court has arrived at a finding upon 
the whole of such evidence, the que-stion 
of burden of proof ceases to have any 
practical importance. Consequently, the 
ultimate point for consideration in the 
present case is whether the defendants have 
established absence of negligence on their 
part. This question requires consideration 
from two points of view, viz.y in the first 
place, was the injury to the Hat due to 
negligence of the servants of the carriers, 
and secondly, after the collision had taken 
place, was there any negligence on their 
part in their attempt to save the goods? 
As regards the first branch of this question, 
the Di.strict Judge has found tliat there 
was no evidence to show that the snag was 
visible at the time of the night the Hotilla 
passed, and he has drawn the inference that 
the accident was not attributalde to careless 
navigation. As regards the second bi’aiich, 
he has found that as soon as the collision 
had taken place, the serangs went into 


tlie port hole and found the water waist 
deep there. They at once tot to work 
with the pumps and reduced the accumula¬ 
tion of water. This was clearly their firSt 
duty, and by the time this was done, a 
good deal of damage would neces.sarily have 
been cau.sed to the sugar. Reference, 
however, has been made to the circumstance 
that the bags of sugar had been placed along¬ 
side some bags of soda and that the water 
wliich had passed through the soda did 
greater damage to the sugar than might 
otherwise have happened. But we are 
unable to bold that this was an act of negli¬ 
gence on tlie part of tlie carriers; they were 
under no obligation to keep the bags of 
different articles in di.stinct compartments 
in anticipation of a possible accident. Iho 
conclusion follows tlmt the finding of tlie 
District Judge tlmt there was no negligence 
on the part of the carriers, does not involve 
any error of law. 

It 1ms been finally argued that the que.stion 
whether there was or w’as not negligence 
on the part of the carriers under given 
ciiTuinstances, is alway.s a question of law 
which can be determined by this Court in 
second appeal. We are unable to accept 
tin's contention as well founded on principle. 
The rule applicable to cases of this descrip¬ 
tion was enanciated by Lord Cairn in the case 
of Metropolitan llaiUcay Company JacKson 
(9) in these terms: ‘*lt is indeed impossi¬ 
ble to lay down any rule except that whici 
at the outset I referred to, namely, that 
from any given state of facts the^ Judge 
must say whether negligence can legitimately 
be inferred and the Jury, whether it oiiff ' 
to be inferred.’’ In otlier words, if the 
contention is that there is no evidence o 
negligence, the question is one of law for 
the Judge to decide; on tlie other hand, the 
question, whether the evidence is sufficient 
to justify the inference of negligence, is one 
of fact. The present case is clearly of the 
latter description. 

The re-sult is tlmt tlio decree of the 
District Judge is affirmed and this appea 
dismissed with costs. 

A ppeal dismissed. 

(9) (1877) 3 A. C. 193 ut p. 200; -17 L. J. C. 1‘- 30.S; 
37 L. T. 679; 36 W. 11 17*'. 


(8) 21 C. 7S7 at p. 79Jk. 
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ALLAHABAD HIGH COURT. 

I'lliST ArBKAL FROM OUDER Nu. 49 OF 1914. 

April 0, 1915. 

Pregent: —Mr. .lustice Clmiuier ami 
Mr. Justice Piggott. 

ALLAHABAD TRADING and BANKINC 
CORPORATION, Ltd.—Petitioneu— 

Appellant 

vcruus 

GUULAM MUHAMMAD and others— 

Opposite Parties—Respondents. 
PivviiK'ial Innolveuvij Act {III of 1007), x. — 
Secured crediloi\ meaiiinn of—Ayrccmeiit ajipoinlimj 
creiUtur cole aycut for xale if debtor s yoods — S'llc- 
l>roccedi, to be paid to creditor. 

Where iiii ugreemeut wus entered into Iietwoeii a 
ilebtor and Ins creditor whorebv the latter was 
Hjipointed the sole agent tor the sale of jill books 
already published or thereafter to be pnblishe<l by 
the debtor with a condition that the sale-proeeeils, 
.afo'r deducting the cononission, was to be eredite«l 
towards the tliseliarge of tlie debt; 

Held, that the creditor was entitled to be regJirded 
as a secured ere»litor. [p. 204, col. 2.: 

Secured creditor means ti pen’son holding Ji nmrt* 
gage, charge. «)!• lien upon ju’operty of the debtor or 
any part th(>reof ais security f«tr the debt due to 
him from the debtor. ! 2(51, ct)!. l.J 

First appeal from an order of the District 
Judge, Allahabad, dated the lltli March 1911. 

Dr. Sdti'.sh Chandra jiauerjee (with him 
^Ir. Sarat Chandra Chandlturi)^ for the Appel¬ 
lant. 

ilr. llarcndra Krishna Mtdicrji (with him 
Messr.s. S. J. Shapoorjee., Uirdhan Lai 
Aganvala, Ladli Prasad /ntshi and Vina 
Shnnhar BajpaOjiov the Respondents. 

JUDGMENT.—The only question for 
decision in this appeal is whether tlie appel¬ 
lant, the Allahabad Trading and Banking 
Corponition, Limited, is entitled to be regard¬ 
ed as a secured creditor of the respondent, 
Ghulam Muhammad, who has been declared 
an insolvent. Tlie appellant Bank rests its 
claim to be regarded as a secured creditor (1) 
upon an agreement, dated October the IStli 
1910, (2) upon section 171 of the Indian 
Contract Act, and (y) upon section 221 of 
the same Act. The learned District Judge 
lias held that all three grounds are untenable. 
As regards the second and third grounds wo 
may content ourselves with saying that we 
agree with theCourt below that neither .section 
171 nor section 221 of the Contract Act gives 
the appellant any lien on the property in ques¬ 
tion. The tirst ground requires careful examin¬ 
ation. The agreement above mentioned was 
entered into between Ghuluni Muhammad and 


hi.s wiieyMiisaminal Shahzadi, on the one hand 
and the appellant Bank on the other. It 
begins by appointing the Bank sole agent 
for the sale of all books already publislieil 
or to be published thereafter Iiy tlie City 
Press and Messr.<. G. A. Asghar and Co. 
It appears tliat Gliulam ^luliammad and lii.s 
wife were owners of the City Pre.ss and 
carried on business also under the name of 
Me.ssrs. G.A. Asghar A Co. The appoint 
meiit of the Bank as tlie sole agent of (Jliulam 
^luliammad and his wife for the sale of tlie 
books is declared to be subject to several 
terms or conditions. Tlie first condition is, 
shortly, that all books then in stock and all 
books to he published thereafter are to be 
made over at once to the appellant Bank and 
tlie liability of tlie Bank in respect of liie 
books made over to tliem is specified. The 
second condition is that a commission of 
eight per cent, will lie allowed to the Bank 
on tlie net value of all books sold by it, 
except school'and college books on which 
a commission of ten per cent, will be allowed. 
The third condition is tliat the sale proceeds 
of the books realized by tlie Bank sliall lie 
placed to the credit of Gliulam ^luhammad’s 
and Mnsninmat fSliahzadi's joint loan account 
every month after deducting the commission 
due to the Bank. The fourth danse deals 
with discounts. Tlie fifth with tlie 
giving of credit to purcliasers. The sixth 
with tlie question of advertising books 
for sale. The .seventli clause provides tliat 
tlie agreement shall continue us long as 
Gliulam Muhammad nud Mnsammaf Shahzadi 
remain ow’ners of lie City Press and the 
firm of Messrs, (i. A. Asghar A Co., and as 
long as tlie appellant Bank continues. The 
eiglitli condition (so called) is an undertaking 
1 y one Ram Charan Sliuknl, on belialf of tlie 
appellant Bank, to act as tlie solo agent of 
the City Press and of Asghar A Co., on 
the terms and conditions set out in the 
agreement. Tlie appellant Bank relies princi¬ 
pally upon the tliird clause of the agreement, 
namely, tliat whicli provides tliat the^ sale pro¬ 
ceeds sliall be credited totlic joint loan account 
of Gulam 2iluliamiiiadand J/Hd'aauau/Shahzacli. 
On behalf of tlie general body of creditors, 
it is contended tliat the agreement of October 
the 18tli 1910 evidences no more than a 
contract of agency, and it is argued that the 
parties cannot have intended to make the 
books security for any particular loan, seeing 
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that it is expressly providecUhat the agreement 
is to last so long as tlie two basinesses owned 
by tihulam ^luliammad and his wife exist, 
and so long as the appellant lh\nk continues 
to do business; it is said that if the intention 
had been to make tlie books security for 
the benefit of the appellant Bai;k, some 
express provisions would have been made 
regarding proceeds of sale after tlie loan was 
paid off. Stress is also laid on the fact 
that tlie agreement does not in express terms 
confer either a lien or a cliarge on the liank. 

The learned District Judge says that the 
claim of the Hank based upon tlie agreement 
of October the It^th, 1910, is obviously 
untenable, for tiie agreement does not provide 
that books shall be regarded as security for 
the debt or that the creditors shall have a 
lien on thorn, and that the third clause, on 
which the Hank relies so much, prescribes 
merely the way in which the sale proceeds 
shall be applied. On behalf of the Hank it 
is contended that the agreement should be 
construed as a wdiole, and that the test is 
whether the parties to the agreement 
intended that the Hank should, under it, 
have special facilities for recovering the 
advances which it had made. The expres¬ 
sion secured creditor" is not defined in 
the Provincial Insolvency Act. For the 
purposes of this case both side.s are content 
to accept the definition contained in the 
English Bankruptcy Act, according to which 
secured creditor means a person liolding a 
mortgage, charge, or lien upon the property 
of any debtor or any part thereof as security 
for the debt due to him from the debtor. 
Tlie word security is not defined in tlie 
Indian Act or in the English Act. On 
behalf of the Bank it is contended that the 
word means and includes anytliing that 
makes payment of the money more secure 
or the money more readily recoverable. 
There can be no doubt that the agreement 
was intended to give the appellant Bank 
the exclusive right to sell all the books 
published by the dolitor and In's wife and 
to appropriate the whole of the pioceed.s, 
after payment of the commi.ssion, towards 
tlie discharge of tlie joint loan account. 
According to the agreement the Bank had 
a right not only to retain, wheu lianded 
over, the books of the debtor and his wife 
and .sell tiiem, as provided in the agree¬ 
ment, but a right to call upon the debtor 
apd his wife to deliver all books, as they 


w'erc publisiied, for the purpose of being sold 
by the Hank. It seems to us impossible to 
avoid the conclusion that the intention was 
to confer a security upon the Hank. A 
question might arise a.s to wdiether the 
general body of creditors would not be 
entitled to any surplus proceeds available 
after discharge of the Bank’s claim. We 
are informed, however, that there is no 
prospect of there being any balance after 
the discharge of tlie Bank’s claim and that 
we need not consider the que.stion any 
further. We hold that the agreement was 
intended to give the appellant Hank a lien 
or charge on the books and that, therefore, 
the Hank is entitled to be regarded as a 
secured creditor. We allow tin’s appeal and 
set aside the order of the District Judge. 
Costs of this appeal and of the proceedings 
in tlie Court below’ will be paid out of the 
estate. In tlie circumstances this means 
tliat the appellant Hank will be entitled to 
add its costs to tlie amount due to it under 
the agreement. 

Appeid aHoived. 


ALLAHABAD HIGH COURT. 

Second Civil Apceal No. 271 of 191-1 

April 26, 1915. 

i^re^en^:—Justice Sir P. C. Haiierji, Kt. 

PADAK4TH TEWARl— Plaintiff— 

Af ellant 
versus 

HA/ SINGH AND OTHERS—Defendants— 

Respondents. 

Lamllortl (luil truanf —Pos.vfjjjjjoa bijtcutinf o/pill'll 
fuitil for tyiluj cattle ami other ayricullnral f-urfo^es 
- Preniimption — Ath'erse poisscsniont ipicxtiun of, if 
ari'tvx. 

Where u ttuiaiit is in possession of u ptn'll land 
at a sliort distance from the site of his house for 
th(‘ purposes of keeping his cattle trouglis, cattle- 
shed and sugar-cane press, the presumption is that 
the hind was given to him for purposes ancillary to 
agriculture, and if he builds a house on the laud 
for the stalling of cattle and storing of the imple¬ 
ments of husbandry, the zemindar cannot get the 
house, demolished so long ns ho remains a tenant, 
i p. 2Co, col. 1,] 

No <|ur>stioii <*f adverse iiossession arises lu such 
a ease. fp. 2Go, col. I.J 

Second appeal from the decision of the 
District Judge of Heimre.'i, dated the 12th 
November 1913, 

Mr. Harnaytdan Prasad^ for tlie Appellant. 

!Mr. Harendra Krishna Mtikerjeey for the 
Respondents. 

JUDGAIENT.—The plaintiff, who ia one 
of the co-sharers in the village, brought the 
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suit out of wliich this appeal Ims arisen for 
demolition of certain constructions made by 
the defendants on parti land. 'I'ho defend¬ 
ants contended that they had been in posses¬ 
sion of this land for a long time, that they 
had their cattle troughs, suftar-pressing mill 
and a shed for .storing sugarcane juice and 
keeping cattle on the land and that they Inul 
rebuilt llio shed which they had tliere. The 
Court of Hrst iiivstance found in favour of the 
defendants and dismissed the suit, an'd this 
decree has been affirmed by the lower Appel¬ 
late Court. In my judgment on the findings 
of both the Courts bel-^w, tlie decision of the 
lower Appellate Court is right. It has been 
found that the house of the defendants, who 
are tenants in the village, is at a short 
distance from the site in dispute, that they 
have been in posses.svion of this site for 
upwards of 1- years and have had tlieir 
cattle trouglis, cattle shed and sugarcane 
press there, and that all that tliey have now 
done is to build a hou.se for the stalling of 
cattle and storing of tile implements of 
husbandry. The learned Judge from all 
these circumstances drew the inference that 
the land had been given to the defendants 
as a part of their holding, and that they 
were entitled to occupy the land so long as 
their liolding existed. In my opinion the 
inference which the learned Judge drew 
from the facts is a rea.sonable inference. 
Where a tenant has been in possession of a 
piece of land for purposes ancillary to the 
purpo.ses of his agricultural holding, tlie 
fair presumption is that the land was given 
to him for the purposes last mentioned. 
There was no (luestioii of adverse po.ssession 
ill this case. Under the circumstances found, 
the plaintiff was not entitled to eject tlie 
defendants from the land in suit and his suit 
was rightly dismissed. I dismi.ss the appeal 
with costs. 

Apjyrtil 


MADRAS HIGH COURT. 

Second Civil Aim'kai. No. 75S of IDUU 

January 22, 11115. 
rrcscnl: —Mr. Justice Ayling and 
Mr. Justice Tyahji. 

K. GURUSWAMV NAIDU— Dlkkndant— 

Appellant 
versus 

K, SUBBA NAIDU and ornErts— Plaintiffs 

—Respondent.s. 

Civil procedure Code {Act V of 1908J, 0. XLllly 


}•. 1 (»)—.iJuft'r «/miiffm/ uudt'r Mitdi‘.!» hshtU-ti Lund 
Arl (/ "/ IPOS), u'lictln'r apiifttlohlr. 

So iii»i)onl lies uguiiistt im tiiilrr ol' rcniami imulo In 
proccedingi* luuli'r th(' Madras JCstalos [jiiiid .\cl I 
of 1008. 

Appeal against tlie decree of the District 
Court of Ciienglepiit, in Appeal Suit No- 
3 M of I'JUU preferred against tliat of tlio 
(h)urt of tlie Sul)-Colle''lor of Cliengleput, in 
Original Suit No. *.0 of 11112. 

>lr. .V. ]’isH-<iuaiHia Aii/ar,{oviho Appellant. 

Mr. 7’. Efliirnja Mmlaliar, for the Respond¬ 
ents. 

jriXiMIiNT.—Tiiis appeal can only he 
brought underOrder XUlll, rule 1, (») corre¬ 
sponding to section 588 (28) of the old 
Code of Civil Ih’ocedure, which is part 
of Cliapter XLIII, and does not apply 
to pi'oceodings under the Madras Kstates 
Uami Act {ride section 192). Tlie 
appeal does not lie and is dismissed with 
costs. 

Appeal dismissed. 


PUNJAB GJIIKF COURT. 

First Civil Miscellaneous Appeal No. 2028 

OF 19U. 

March 5, 1915. 

Present:—'Slv. Justice Rattigan and 
Mr. Justice Sliadi Ual. 

Du. TARA CHAN I) JKRAM DAS— 
Resp<»nden'i’—Appei.lant 
versus 

The OFFH.'IAU Ult^UlDATOHS of the 
PEOPLE’S BANK of INDIA, Ltd., 
LAHORE, IN LIQUIDATION— 
Applicants — Respondents. 

Liiuitafion—Apiicid jiU'd uith dc/rtj/- ScJlitiVH/ cause 

_ OhjcctioH ly l^e!‘p'lndcut at hearing—Vonipanies .Ut 

(VI of 1FH2), s. WJ—Appeid—Soticc to vrspondent — 
Liiiiifution period, cxinting during earnfwii—K.ifensioih 
of liinitatiou period -HigUt of Oftkiul Li'inidalor lo 
recover hij suiiinuirij process from creditor of Bunk tvlio 
realised his debt by suit before p<rssiug of tciiidiug-up 
order and ojter suspension of payment by Bank--Com¬ 
panies Act {VlIofVJV6),s.2H-i. 

Tlic period of three weeks proscribed by section 1G‘J 
of the Compiodcs Act may bo extended by Appellate 
Court, when it is satisliecl that the appcdbint showed 
due diligence but failed on account of eircuinstances 
beyond bis control, such as the Court being closed on 
account of the vacations, [p. 267, col. 1.] 

No exteusiou can be claimed on the ground that 
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the rieadcr fur the w roiii^ly ht*lii‘\eil tliat 

section 284 of tlie Companies’ Act. l5Ji;h was a)<|«li. 

cable to the case, for the SLcti"U clearlv lav? down 

* ^ 

that Act of J882 applied to cases in whicli proceed¬ 
ings were ]ieiidii\g wlicii the Act of came into 
force. , p. 207, col. 2.j 

A resjioiideiit is eutitle<l to contest an tM' j»fr(e 
(»rder exteinling the period of three weeks iirescribed 
IjY section lOU of the C«)mpanies Act. 1.SS2. [i>. 200, 

col. 2. 


An Orticial Idipiidator is not entitled by summary 

itnh'r to a reftmd of motu'V realized bv a creditor of 

« * 

the Uank before the order of winding-nj) was ])assi’d 
but after the Bank had jjassed a restjlution 
.'<toi)))iJt" payment of debts. Tlie iai|nidator lias to 
lile a regular suit like other claimants to recover the 
amount realized by such credittir of the Bank. ]>. 208, 
col. 2; p. 200, col. 1 ] 

Mi.scellaiieou.s first appeal from an order 

of tlie District Judge, Lahore, dated tlie 21st 

August lyi-l, directing appellant to refund 
Us. l,.V16-d-7. 

Lala lUidfjWitn Da.i, for the Appellant. 

Mr. Herbf'i’t and liahi yUuhiu Oopal, for the 
Uespondents. 

Jl'DtiMENT.—The People's Uunk of 
India, Limited, is being woundup by the 
Court at Lahore and in the course 
of th3 winding-up proceedings, and upon the 
application of the Ullicial Idtiuidators, the 
District Judge i.ssued notices to certain 
i-ersons to refund to the Official Liciuidator.s 
sums of money respectively realised by them 
in execution of decrees obtained in suits 
against the Uank instituted after the said 
Uank had .suspended payment. Several of 
tliese persons appeared before the District 
Judge in person or by Counsel and on 
various grounds cuntested their liability 
to make such refunds; and eventually, by 
order dated 21.st August 191-]-, the District 
Judge found (except as regards certain 
specified persons who were exempted from 
liability) that tlie sums realized by the 
contesting re.spondents were invalid under 
section 213 of the Indian Companies Act, 
1882, as against the Official Liquidators. 
The learned Judge accordingly directed (1) 
the said respondents to refund to the 
Official Liquidators such sums as they had 
respectively realised in execution of their 
decrees, and (2) “the Official Liquidators 
to take action under the Act to recover 
such amount.” 

Uefore proceeding, we may here explain 
that the People’s Bank of India, Limited, 
a very extensive financial concern w'ith 


branches in various parts of India and 
Uurma, .Aispended payment on the 19tli 
September 1913. The news of this fact 
soon spread and within a day or two a number 
of creditors and depositors instituted suits 
against tlie Bank to recover their money, and 
many of them succeeded in obtaining decrees 
and realising their moneys before an order 
was passed by the Court for the winding- 
up of tlie insolvent Pank. A.s a matter of 
fact, an application in this behalf was made 
to the District Judge, Imliore, on the 21sfc 
Octobei* 1913 and on tlie 17th November 
191.> the Court, accepted the appliention 
and directed tlie Hank to be woundup 
under the orders of the Court. Under the 
provisions of section 133 of tlie Act the 
winding-up must, therefore, be deemed to 
have commenced on the 21st October 1913, 
when the petition for tlie winding-up was 
presented. Several of the per.sons affected 
by the order of tiie District Judge, dated 
21st August 1914, Hied appeaL, under section 
169 of the Act, to this Court and this 
judgment will dispose of all these appeals. 

-Vt the liearing before us a preliminary 
objection was raised on behalf of the 
Official liHiuidators that notice of the appeals 
was not given to them within three weeks 
of the date of the District Judge's order, 
and that as there was no rea.sonable excuse 
for this delay, the appeals mu.st be lield 
to be iiarred by section 169. As a matter 
of fact the period was extended in each 
ca.se by orders of this Court but as tliose 
orders wei*e passed c.r parfe, the Official 
Luiuidators are entitled to ask us to decide 
whetlier such extensions of time were 
I'ightly granted, and if we hold that they 
were not, to reject tlie appeals on that 
ground. In this connection we were referred 
to a ruling of this Court reported 
as Stilfnn iSitiyh v. Badhawa iSidgh (l)i 
where it was laid down that an extension 
of time should not be allowed unless the 
appellant can sliow that he himself has 
been duly diligent and that any delay 
that has occurred has been due either to 
the respondent’s conduct or to some action 
or inaction on tlie part of the Court. 
have no hesitation in acceptingthis principle, 
and what we have here to decide is whether 

(1) 22Jiul. Cus.7y">; 68 P. R. 1914; 100 P. L. R. 
1914. 
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tho pavtioulur rtppeiil.s lieforo us full witUln 
the .spirit of the authority eitetl. 

At the time when the Distriot Jiulgo 
passed his uvder, the Chief Court was in 
vaentiou autl was closed for ordinary civil 
work, and we consider tliat that lact 
nft'orded sutUcient justiHcatiou for appellants 
to wait until the Court re-opened after the 
vacation, and that the test to bo applied 
is to see whether after the re-openinj; of 
the Court, they exhibited such diligence as 
would justify the Court in granting tliem 
an extension of time. 

Now, in all but two cases, the appeals 
were actually Hied in this Court befoi'c the 
close of the vacation and prompt steps were 
taken immediately after tlie vacation to 
(Misure service of notice on the 
Otticial Ckpiidators witliout unnecessary 
delaj', with the result tliat in all cases 
(.except the two above referred to) notices 
were actually given to the latter within 
three weeks from the date when the Court 
re-opened for civil work. In these circum¬ 
stances, we are of opinion that extension 
of time was rightly granted to those appel¬ 
lants and that consequently Miscellaneous 

Civil Appeals Nos. *2021:;', 2029, '20o0, 2031, 
•2032, 2033, 2034, 2035, *203(3, *2037 and 2130 

are within time. Mr. Parker’s argument 
that in any event an extension of time cannot 
be granted after the expiration of the 
period limited by section 109, has no force 
in view of the high authorities to the 
contrary \_see Banner v. Johnstone {2)j Man¬ 
chester Ecr/uoniic Building Sociefifi In reC3)j. On 
tlie other hand, Miscellaneous Civil Appeals 
Nos. 2317 and *2318 were admittedly not 
Hied till the 5th October 1914, and process 
fees for issue of the notices were not paid 
till the 5th January 1915. The only 
explanation for this delay tliat the learned 
Pleader for those appellants (Mr. Moti Lai) 
can give is that his clients would not reply 
to his letters and that he himself was 
under the impression that the provisions 
of the Indian Companies Act, 1913, applied 
to the appeals. The Jirst ground obviously 
can afford no suHicient 

the second^ section 284 of the Act of 1913 
is so clear in its terms that we cannot 

(2) 40 L. J. Cb. 730; 5 U. L. 1^7; 2t L. T o42 ^ 

(3) G3 L.J. Cb. 115; 24 Cb. D. 488; 49 L.l. (93; 3- 

W.R. 326. 


understand how any one could have suiipo.sed 
(hat the appeals were to be governed by 
its provisions, and not by tiiose of Act 

\'l of 1882. We must accordingly hold 

that these two appeals are barred by .section 
H39 of Act ^'l of 1882 aiuPdismiss them, 
as wc hereby do. Hut as. for reasons to 

be given, we hold tliat tlie District Judge 

bad no jurisdiction to pii.ss the order now 
under appeal, we leave the parties in tlio.se 
appeals to bear their own costs. Civil Appeal 
No. 2129 of 1911 was apparently Hied under 
a misapprehension, as the appellant, Murli 
Dliar, was expressly excepted from the opera¬ 
tion of the District Judge’.s order. As he is not 
present either in person or by deader or 
agent, his appeal is dismissed in default. 

Kevertiug now to tlie appeals winch we 
hold to bo within time, we lind it unnecessary 
in the view we take to di.scuss the question 
whetlier tlie Di.strict Judge was or was 
not right in Hnding that the payments by 
the Dank to the appellants in execution of 
their decrees were invalid under section 213 
of tlie Act as against the OJicial Liquidators. 
In our opinion the proceedings before the 
District Judge, from the date when tlie 
oHicial Liquidators applied to him to take 
action to recover sucli amounts up to aim 
including his order of the 21st Augu.stlUl l, 
were wholly without jurisdiction, inasmuch 
as there is no provision in Act ^ t of 1 c8l 
wliich enables the Court directing the 
winding-up to recov'er or authorise the 
recovery of moneys in tlie hands of pei- 
sons, other than those expressly mention¬ 
ed in section 149, by summary process. 

In support of tlie District Jutlges order 
we have been referred to sections L>2, 
1(35 and 16(3 of the Act, but wo can 
Hnd nothing in any of these sections wliicli 
gives jurisdiction to recover such moneys 
by summary process. Section 152 nieiely 
provides that in ca.ses wliere tlio Court 
directs certain persons to pay money, it 
may, instead of directing the money to be 
paid to the Otficial Liquidator, direct that 
such money shall be paid into tlie liauks 
therein speciHed. In other words, it is in 
the nature of a supplement to section 
149 and does not per se enlarge tlie 
jari.sdiction of the Court as to the persons 
to whom such orders may be given [see 
Sir W. Page Wood, L. J., In re United English 
and Scottish Life Assurance Company, Ex parte 
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Hawkins (4)]. Now sections 1 t'J and \'i‘2 of 
the Inclain Companies Act, correspond 

(for all practical purposes) with sections 
100 and 103 of the Knglisli Companies 
Act, 1S02, and it has been authoritatively 
settled by the Courts in Kngland that 
section 100 of the Knglish Act is appli¬ 
cable only to the persons therein 
specitically mentioned and must not be 
extended to include other persons 
(liuckley's Companies Act, 5tli Edition, 
page 106). Mr. Herbert for the UlHcial 
Idtiuidators argued that a creditor of the 
liank who had by means of undue or 
fraudulent preference obtained payment of 
his debt must be regarded as “a trustee,” 
in respect of money so obtained, for the 
Jiank and its other creditors as represent¬ 
ed by the Otlicial Liquidators. Hut the 
case of In re I'nitcd Enylifh and Scoftisli 
Coinpany, Kc parfe Hawkins (-l), above 
cited, is direct authority to the contrary. 
In this case. Selwyn, L. J , remarked: 
‘‘1 . think ]tol(in<jswoiilt's case (o) and 
(.W'i-case (b) are conclusive autliorities that 
a constructive trust of this kind is not 
within the 100th section of tlie Companies 
Act, 1862.” So too in the case of the 

Marlhanntgh Cinb. In re {7), Itomily, il. R., 
refused to place on the list of contributories 
persons who had fuUy paid up their 
shares and observed, “l cannot put them 

on solely to give the Court jurisdiction 
to enforce payment of the debts due from 
them. The Liquidator must recover these 
debts in the County Court in tho.se 
cases where the debts are small, and 

where they are large he mu.st bring actions 
in the usual way. The rule is the .same 

in bankruptcy proceedings. If a payment 
or other disposition of property, otherwise 
valid, be made in circumstances that 
amount to a fraudulent preference, tlie 
payment at the time it is made is a good 
payment and so remains unless and until 
it is set aside as a fraudulent preference. The 
creditor is, therefore, not a trustee for the 
trustee in bankruptcy, and the proper order to 

make is for repayment, but if he do not 

t4) 3 Ch. App. 787 at p. 7‘JO; 19 L. T. 232; 16 W. 
U. 1130. 

(5) 3 Dc G. &. Sm. 102; 04 E. K. 399; 81 R. B. 303. 

(6) 3 Df G. & Su). 180; 19 L. J. Cli. 167; 14 Jur. 387 
04 E. B. 435. 

(7) 5 Eq.365; 37 L. J. Ch. 296; 18 L. T. 46; 10 W. 
R. 60S 


repay he cannot be committed to prison 
under the Debtor’s Act, 1869, tlie remedy 
must be enforced in the ordinary way.” 
(Halsbury's Laws of Knglajid, Volume 2, 
section 474 citing E.v parfe Hooson (8)]. 

Sections 165 and 166 of Act VI of 1882 
in no way help the contentions of the Official 
Liquidator. The former section deals with 
the case of contributories and debtors to 
the Company, and a creditor of the Company 
who has, whether lawfully or by undue or by 
fraudulent preference, obtained payment of 
his money from the Company, cannot by 
any .strecli of language be de.scribed as 
eitlier a contributory or as a debtor of 
the Company. The latter .section merely 
provides that ‘ orders made by a Court 
under this Act may be enforced in the 
same manner in whicli decrees of .such 
Court made in any suit pending therein 
may be enforced.” Clearly this provision 
relates to such orders only as are made 
with jurisdiction, and does not cover 
orders passed ultra vires. 

Jt was contended that unless the Official 
Liquidator could, by summary process, 
recover from tliose persons money alleged 
to have been paid to them by way of 
undue or fraiululont preference, lie would 
be put to the grave inconvenience of 
having to institute innumerable .suits in 
various districts in order to recover such 
moneys. IVe are not insensible of tins 
difficulty and inconvenience, but as usual 
tliere are tw’o sides to this question and 
the per.son from whom recovery is sought 
may justly urge that as he is not in 
any w’ay connected with the Company 
except in so far as he happened to he 
one of its creditors, it is manifestly 
unjust that he should be made to refund 
money to the Company, unle.ss and 
until the question whether he obtained 
payment of it by means of undue or 
fraudulent preference has been decided m 
the ordinary way by regular suit, and not 
by summary inquiry. 

For the reasons given and upon the 
authorities above referred to, we hold that 
the District Judge had no jurisdiction 
under Act VI of 1882 to direct the refund 
of the moneys obtained by the appellants 

in execution of their decrees or to autho- 

(8) 8 Ch. App. 231; 8 L. T. t; 21 W. R. 152; 42 L. J. 
Bk. 19. 
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rise the Officiul Liquidators to take action 
to recover the said money under that 
Act. The only course open to the OiUcial 
Liquidators is to institute suits in tlie 
regular way and when they do so they 
can, of Course, rely upon the provivsions of 
section 213 and adduce evidence in support 
of their conteution.s. The question, whe¬ 
ther the payments made to the creditors of 
the Dank under the circumstances set 
forth in the District .ludge's orders are 
invalid under the provisions of section 213 
of Act VI of 1S82, is one wliicli can he 
determined only by the Court trying 
such suits, and the District Judge, as tlie 
Court directing the winding-up of the 
Company, had no jurisdiction to e.vpress 
an opinion thereon. 

"We accordingly accept tlie appeals 
above mentioned as being within time 
and set aside the order of tlie District 
Judge dated 21st August 1914. 'Die 
Company must pay all costs botli liere 
and in the Court below. 

Appeal accepted. 


ilADlUS HIGH COURT. 

Second Civn- Ai'ceac No, 3S4 of 1913. 

ilarch 8, 191o. 

Present :—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Napier. 
KALAVAGUNTA SINGARA CHARLU 
AND ofiiEits—D efendants Nos. 1. 5 and 0— 

ArrELLANTS 

versus 

SREEMAN GUDIMALLA VENKATA 

SESHAMMA— Pdaintipf—Resfondent. 

Hin<U Law-Gift by Iliii'hi widow to her hui^bainVs 
niece after consummation of latter's marriage, whether 
yaUd — Improvements, boiui fide, (>y donee—Compensa¬ 
tion. 

A Hindu widow has no rij'ht to mnko a gift, oven 
of a reasonable portion of her liiishand’s property, to 
a Indy born in her husband’s family ufter^tho con¬ 
summation of that lady’s marriage, [p. 270, col. l.J 

Wliore the doneo or her representatives effect, 
during the period they arc in posse.«Jsion, bona Jide 
improvements on the property they are entitled to 
claim compensation for the same and a decree in 
ejectment should not bo passed until the value of 
such improvements is ])aid to them. [p. 2i0, col. l.j 

liamasami Ayyar v. IVas/idtisanii 4|/»/nr, 22 M. 11.3, 
Annvilla Snndararamnyya v. Cherla Sitanana, 10 Ind. 

Ctis. 56; « M b. T. 469; {'Oil) 1 M. W. N. 422; 21 M. 
b. J. 095; 35 M. C2«, Piigalia Vettor Ammal v. ^ effor 


Ooundan, U1 Ind. Cas. 475; (1912) M. W. N. 89; 11 M. 
li. T. 103; 22 M. b. J. 321, distinguished. 

Second appeal against the decree of tlie 
Court of tlie District Judge of Kistna at 
Masulipatam, iii Appeal Suit No, 275 of 
1912, preferred against Unit of the Court of 
the Ih'incipal District ^lun.sif of Taiuiku in 
Original Suit No. 508 of 1910. 

Mr. r. Xnrai/auamurtiy for the .Appellants. 
Me.ssrs li. (tannpalhi Aiyar and li. 
Jfanonsicann Aiyangar, for tlie Respondents. 

This second appeal coming on for hearing 
on tlie Stli of September 1914, the Court 
delivered tlie following 

.1 r U G M E N 'V .—I n Ha masa m i A yyn r v. 
\'euoidasaini Ayyar (1), a .sonle.ss widow was 
held entitled to make a gift to her daughter’s 
liushand of a reasonalde prr)poriion of the 
estate (which tlie widow had inherited as 
qualitied owner) oa the iwcnsian of the dauyhtcrs 
nuirriage, because such a gift of land is 
believed to enlmnce tlie merit of tlie primary 
act r/r., the giving of a virgin in marriage," 
and “a qualified owner" (like a Hindu widow 
who has inherited her liushand's or son's 
estate) lias the power “ to do all acts proper 
and incidental to tlie marriage of a female " 
of the family to which her husband belonged. 
In AnaviUa Snndararamnyya v. Cherla 
Sitamma (2), a Hindu father was lield entitleil 
to make a gift of a fair proportion of his 
lands to his daugliter even after her marriage 
and the gift was held binding on the .son of 
the donor. In PugaJia Vettor Ammal v. Vettor 
Ooundan (3), a gift by a Hindu male owner to 
liis deceased co-parcener's daughter of a 
reasonable portion of the family estate was 
held binding on tlie undivided .son of the 

donor. 

In the present ca.se, tlie gifts were made 
by a Hindu widow (a qualitied owner) to the 
daughter of her liushand’s undivided pre¬ 
deceased brother and to the son of another 
daughter of the said deceased brother. 
The gift to the niece was after the niece’s 
marriage. (The District Judge’s assumption 
that the brother of the donor's liushand 
was a divided member is clearly erroneous in 
the face of the plaintiff’s own admission in 


(1) 22M.U3. 

(2) 10 Ind. Cas. 56; 21 M. L. .T. 695; 9 M. L. T. 409; 
(1911) 1 M. W. X.422; 35 M. 62H. 

(3) 13 Ind. Cas. 475; 22 M. L. J. 321; (1012) M. W. 
N. 89; 11 M. b. T. 103, 
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her evidence, iliere being, as we take it, 
nothing on the record to support the tinding 

of division). 

The oidy question, therefore, in this appenl 
is whether tlie principle of tlie ca.<os above 
tpioted is i-> ke still fnrtlier extended by 
allowing a (lualilied owner like a Hindu 
widow to exercise the privilege of making gifts 
of reasonable fractions of her husband's estate 
to her husband’s married niece and to the son 
of another niece long after the niece's 
marriages. So far as tlie gift to the 
husband's niece's son is concernod, it clearly 
cannot ho upheld as he never was a member 
of the widow's husband's family, though his 
mother was a member till her marriage. 

Tlie (piestion of the validity of the gift to 
the niece is not so easy to decide. Uut there 
are three ditticulties in the way of upholding 
even Unit gift: 

(n) The donor was a Hindu widow who (as 

we are constrained by precedents to hold) was 

only a qualified owner. 

(/>) Tlie gift was made in pursuance of an 

alleged authority given by the donor's 
linsband and that alleged authority has 
been found to be false, and it is very doubtful 
whether it is permissible to the donee to fall 
back on the alleged power of the donor herself 
to make such a gift even in the absence of 

a direction by ber husband. 

(c) The gift was made long after the 
marriage, and not on or about the time of the 
marriage or the consummation ceremony. 

There is no case in which it has been held 
that a qualitied owner like a Hindu widow 
has the riglit to make such a gift even to her 
own daughter after the consummation of the 
marriage of such daughter, much less to a 
lady born in her husband’s family after the 
consummation of the lady s marriage. 

We, therefore, agree with the lower Ap¬ 
pellate Court that the gifts in question in this 
case are invalid. 

But we think that the District ^funsif 
ought to have raised issues on the questions 
whether the 1st defendant has made improve¬ 
ments on the property gifted to his father 
and what the value of those improvements is 
(having regard to the 8th paragraph of the 
l.st defendant's written statement). If the 
1st defendant hn.s made such improvements 
(as the District ^lunsif finds in the 11th 
paragraph of his judgment), we have no doubt 
that he made the improvements believing in 
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good faith that he was absolutely entitled 
to the site on which he built the house 
which forms the improvement. 

The learned Di.strict Judge's finding on the 
question of improvements is .so indefinite 
that wo are unable to accept it, and w'e request 
him to give distinct tindings on the two issne.s 
above mentioned on the evidence on record 
and on any further evidence which the 
parties may adduce. The findings should be 
submitted within two months from receipt^ of 
records and ten days will be allowed for filing 
objections. 

In compliance with the above order the 
District Judge of Kistna at ^[asulipataiii 
submitted tlie following 

FINDINGS. # » * * * 

5. hsue (1). I find that tlie 1st defendant 

built a tiled house on the property gifted 
to his father and that it replaced two old 
wooden buildings which though destroyed by 
fire, would not have been likely to last long 

and were only worth Rs. 100. 

0. hsnr (2). Tlie value of the hou.se at 
the persent day may, I think, be taken ns 
Ks. 500. 

This second appeal coming on for huni 
hearing after the return of tlie findings of the 
lower Appellate Court upon the i.ssiies refer¬ 
red by this Court for trial, the Court delivered 

the following „ 

JUDG:^1ENT.—We accept the finding. B e 

shall modify the decree in the plaintiff’s favour 
by adding that the plaintiff shall take pos.scs- 
sion of the house and the materials on the 
house standing on the plaint 
only on depositing its value (R'^- 
into Court to be paid to the 1st 
and his assigns and representatives. If 
plaintiff has taken possession of the house 
and its materials,.she should pay Hs. ^ 
to the 1st defendant and his assigns 
interest at 6 per cent, from the date o lei 
taking possession. The parties will pa> an* 
receive proportionate costs in all Courts. ^ 

Appeal rejeeted, Verree nuxhjie^l. 
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PUNJAl^ CHIEF COURT. 

First Civil Miscellaneous Aui'Eai, No. 597 

OF lOH. 

February 15, 1915. 

'present: —Justice Sir DoimUl Johnstone, Kt. 
SHANKKR—JunoMENT-mun’OR—A ppellant 

versus 

RAM KISKEN— Decree-holuer— 

Respondent. 

Civil Pro('0(5tn’C’otfc* I i»/ lOOSh 0. XA’Xli//, 
r. Attachment before jn<l<;menf~“Ih'smiss(il of snU by 
first Court—Cessatiouof surety's liability^Deerev by 
ApiycUate CourtSecurity -Appeal, seeoml—PIca of 
want of registration of security, if allowal. 

Whona snivly uleilj^os proijoity Ly homl in order 
to savo the proporty of u dofondant altacliod het'orc 
nulKiueut undor ()i\Ut XXXVIU of Civil Procoduro 
Code, the liability of the surety or of the property 
pledged ceases as'soon astlio suit is dismissed, by 
tho Hrst Court, and rliat liability is not revived by 
tho Ai)pellate Court deciveing subsecpiently the 
plaintill’s claim, [p 271, col. 2.] 

Shek Sulcinan v. Shivram Bhikaji, 12 B. 71; .Ifa />' 

V. Kalidas,^ Ind. Cas. 985; o L. B. II. 15G: .Vari«./ Pu 
Khet V. 3r«uny you I'a, 8 Ind. Cas.UbO; 5 Bur. L. T. 
135, followed. 

The plea of want of registration of surely bond 
cannot be entertaitnul on second appeal when the 
point has not been raised in the two Courts below, 
[p. 271, col. 2.] 

J„y iloiiid Mouwiiiihir V. Thoko Motiee Dahee, 11 
W. U. 3S1, followed. 

Hiirhtlanil Khan V. Chanda S'ngh, HI P. K. ISn. 
referred to. 

Miscellaneous first appeal from an ortlerof 
the Divisional Judge, Ambala, dated the loth 
June 1914-, reversing that of the ^Innsif, first 

Class, Ainhala, dated the 5th ilay lol-I, 
refusing to execute tlie decree against the 

.surety. 

Mr. Seuut Ram Singh, for tlie Appellant, 
ill-. Naml Lat, for the Respondent. 

JUDGMENT.—The facts of tills case are 
simple and are stated by the learned Divisional 
Judge in his judgment. The Kr.st Court held 
that inasmuch as the suit was dismissed on 
the original trial, tlie liability of the surety 
came to an end. The learned Divisional 
Judge, however, was of opinion that tliere 
is nothing in the surety agreement which 
confines his liability to the .satisfaction of 
the decree of merely the first Court, that 
it was an unconditional security for the 
whole of plaintiff’s claim and that the 
security demanded and taken under Order 
XXXVlll, rule 5, Civil Procedure Code, 
was such as would be sufficient to satisfy 
any decree passed at any stage in the suit. 


Tlio surety has now come up here with a 
.second appeal and he takes two points:— 
First, that, inasmucli as tlie surety bond 
was not registered, it is not ndmissihlo in 
evi<lenco ; seroudli/, tliat upon tlio dismissal 
of tho suit in tlie original Court hi.s 
liability came to an mid. With reference 
to the first of these two points Mr. Nand 
Eal. for the decree-liolder, raises the objection 
that the plea of want of registration, not 
having been taken in either of the two 
Courts below, cannot be taken now. Against 
this Mr. Sewa Ram Singh qnoioa Sarhnlautl 
Khan V. I 'hanila Singh (.1) and various rulings 
mentioned at page 29 of Sanjiva Row's 
Registration Act. Mr. Nand La), however, 
relies upon Jia/ (ihgvil Mozodimlar v. Thako 
.I/uace Ihhec (2), and my own opinion is that 
the law is correctly stated there. Sarhalnnd 
Khan v. Chamla Singh (1) is not in point, 
because there it was only a ([iiestion of 
interference by tlie lirst Appellate Court. 1 
need not, tlierefore. expre.ss any opinion as to 
whether the bond required registration or 
not. 

On the merits, however, I entirely agree 
with the ajipellant surety. It is quite clear 
from Order XXXVJII, Civil Procedure Code, 
and section 145 of tlie Code tliat, when a 
property is attaclied before judgment, or 
when a surety on behalf of a defendant 
pledges property byway of .security so as 
to save the defendant from attachment of 
his property, the attachment of tlie defendant’s 
property or the liability of tlie surety in 
person or property, as tlie case may be, 
comes to an end if the first Court dis¬ 
misses the suit. In this case tlie first 
Court did dismiss the suit and, therefore, 
the appellant's property and tlie appellant 
in per.son ceased to be liable in any way. 
The decree-holder appealed against the 
dismissal of his suit, hut did not ask for 
any relief before judgment against tlie defend¬ 
ant aud in my opinion it is, tlierefore, 
quite clear that this appeal must .succeed. 
1 have looked at Shetc Suleman v. Shivrani 
Bhikaji Bi v. KaUdas (4) and Manng Po 

Khet V. Maung San IMCS). These rulings seem 

fl) 84 P. K. 1877. 

(2) 11 W. n. 331. 

(3) 12 B. 71. 

(4' 5 lull. Gas. 985; 5 L. B. U. lOG. 

(5j 8 Ind. Gas. 980; 3 Bur. B T. 135, 
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to me to 1)0 exactly in accorJance with law 
ami in point, ami 1 am not aware of 
any autliority wlncli I am hounil to follow, 
which takes a contrary view. 

For these reasons I accept the appeal, 
.set aside tlie order of the lower Appellate 
Court and restore that of t!io first Court. 
The decree-holder will pay Shankar appel¬ 
lant's cost.s throughout. 

ApP' O^ (H'Cvphul. 


PUNJAB CHIEF COL'KT. 

Civil, MiscKi-i.AXHors Aim'hai, No. 2SS of 1914. 

July 22, 1914. 

Present: — Mr. Justice Shadi Lai. 

Lntu DAULAT HAl— Petitioner 

versus 

Pni Sahih P.imlit M'AZIR CHAND and 

ANOTHER LlOUlD.VrORS OK THE HINDUSTAN 
BANK, LIMITED (in Liqcidation) — 

ReSI’ONDEMS. 

Cnwpanie:^ Art iVHofUmj, ^.'>8^, v,ro„iiHio/— 
PendiiKj proceedij nfferted h'j neiv Aet—Inifi- 
preldlioii of Statute, 

A construction wliiclt lends to absurdity or incon¬ 
venience sboubl bo sivoideil, nnloss the expre.ss words 
of u Statute comix-l the Court to bold otherwise, 
[p. 273, col. 1.1 

Construction is to be made of all tbo parts together, 
and not of tme part only by itself, [p. 273, e<»l. l.J 
The plain and i-atitmal meaning of sectitin 28-4 of 
the Companies Act of 1913 is that the new Act 
operates upon proceedings arising out of the windings- 
up which commenced after its onforeonient (i.e., 
Ut April 191-4) and that no part of the^ Act has 
application to the pending litjuidatitms. [p. 273, col. 2. , 

Application, under section 24, Civil Pro¬ 
cedure Code, for transfer of certain proceedings 
under section 214 of the Indian Companies 
Act, VI of 1862, pending against the peti¬ 
tioner in the Court of the Additional 
District Judge, Multan, to some other 
competent Court. 

Mr. Oerfel, for the Petitioner. 

Alessrs. 0. Beran Petman and Jui Gopal 
Sethi, and Bhai Teja Singh, for Hie Respond¬ 
ents. 

JUDGMENT.—This is an application by 
Daulat Rai, late Managing Director of the 
Hindustan Bank, Limited, now in liquidation, 
for transfer of certain proceedings under 
section 214 of the Indian Companies Act, 
VI of 1882, pending against him in the 
Court of Lala Damodar Das, Additional 
District Judge, Multan. I have perused the 
aliidavit of the petitioner and the counter 


il9l5 

atHdavit of Rai Sahib Pandit Wazir Chand, 
one of the Liquidators of the Bank, and the 
explanation submitted by the learned Judge 
of tlie Court below. After giving ray careful 
consideration to the above documents and to 
the very lengthy arguments which have been 
addressed to me, 1 have arrived at the con¬ 
clusion that the petitioner has failed lo make 
out a ca.se for transfer and that this applica¬ 
tion must be dismissed. 

Before dealing with the merits, it is 
necessary to decide an important question of 
jurisdiction wliich arises in the case. The 
Company went into liquidation in January 
1914 when the Act of 1882 was inforce.lt 
is clear that under the provisions of that Act, 
the Court of the District Judge, being the 
principal Court of original jurisdiction in 
the District, w'as competent to hear and 
adjudicate upon all matters in connection 
with the winding-up of a Company and that 
when the wTiding-up in the present case 
began, Lala Damodar Das, wlio was Iho 
District Judge at that time, liad jurisdiction 
over proceedings in the liquidation of this 
Company. It, therefore, follows that if the 
Act of 1882 had continued to remain in force, 
no objection to the jurisdiction of the District 
Court could have been taken. That enactment 
was, however, repealed by tbe Indian Com¬ 
panies Act, Vllof 1913, which came into 
force on the Tst of April 1914, and which 
provides that, unless the Local Government 
by notiiication^mpowers any District Court 
lo exercise jurisdiction under that Act, the 
Court having that jurisdiction shall be the 
High Court section 3, sub-section (1) - 

No notification lias so far been issued by tl:c 
Local Government, and tliere is no doubt 
that under the Act of 1913, the Chief 
Court is the only Court which has jurisdic¬ 
tion in the winding-up of a Company having 
its registered office in this Province. 

Tlie question then arises, whether that Act 
has retrospective operation and applies to 
proceedings which began before it came into 
force. Does it, in other wordf^, deprive a 
Court of the jurisdiction which it already 
possessed before the date of its commence- 
mtnt and make subsequent proceedings taken 

by that Court coram non judtee/ Mas • 
intended that all the liquidation cases pend¬ 
ing in the different District Courts shon 

stop abruptly on the 1st of April J914 aii< 
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l)b trnnsferreil bodily to the Cliief Court 
to be dealt witli in their further stages by 
that Couit? An answer in the allirmative 
would lead to a result which could not, in 
iny opinion, have been intended by the 
Legislature and before I lay down a propo¬ 
sition of timt kind, 1 should like to have 
some authority in support of it. 

Now, it is a sound canon of interpreta¬ 
tion of Statutes that a construction which 
leads to absurdity or inconvenience sliould 
be avoided, unless the express words of a 
Statute compel the Court to hold otherwise. 

The learned Counsel for the petitioner has 
not cited any law in support of his argument 
that the District Courts ceased, on the 1st 
of April 1914, to have jurisdiction over 
cases of which tliey were already seized. On 
the other hand, I find that section 284 of . 
the Act of 1913 is sufficiently wide to preserve 
the existing jurisdiction over cases which 
began before the commencement of the Act. 
That section .states that “The provisions of 
this Act with respect to winding-up shall 
not apply to any Company of which the 
winding up has commenced before the com¬ 
mencement of this Act, but every such Com¬ 
pany sliall be wound-up in the same manner 
and with tlie same incidents as if this Act 
had not been passed, and, for the purposes 
of tlie winding up, the Indian Companies Act, 
1882, shall be deemed to remain in full 
force.’’ The language of tlie .section is clear 
and unambiguous, and it w’ould be difficult to 
find a more explicit and comprehensive pro¬ 
vision of law. 

The learned Counsel for the petitioner, 
however, contends that the section has appli¬ 
cation only to the ‘manner’ and ‘ incidents ’ 
of the winding-up, and has no reference to 
the jurisdiction of the Court. I am unable to 
accept the contention. This argument ignores 
the opening and the concluding clauses of 
the sentence, which show unmistakably the 
intention of the Legislature. It is an element¬ 
ary rule that construction is to be made of 
all the parts together, and not of one part 
only by itself. Incivile est 7im tota 
lege perspectOy nna aliqua particula 
ejus propositoy ^judicare vel respondcre. 
Such a survey is always indispensable 
even when the words are the plainest, 
for the true meaning of any passage is that 
w hich best havmoni.ses with the subject and 

18 


W’ith every other passage of the Statute 
(rh/c ^laxwell on the Interpretation of 
Statutes, 4th Edition, page 42*). If I were 
to accept the contention put forward on be¬ 
half of the petitioner, 1 w’ould have to apply 
to the pending proceedings a hybrid law', 
consisting of a portion of tlie new' Act and 
of a portion of the old Act. Such a re.sult 
was, in my judgment, foreign to the inten¬ 
tion of the Legislature. 

Taking the section as a whole, 1 have no 
liesitation in holding that its plain and 
rational meaning is that the new' Act oper¬ 
ates upon proceedings arising out of the 
windings up w’hicli commenced after its en¬ 
forcement and that no part of the Act has 
application to the pending liquidations. 

It is also contended on behalf of tlie 
petitioner tliat, even if the question of 
jurisdiction is governed by the old Act, 
Lala Damodnr Da.s ceased to liave juris¬ 
diction over the winding-up of tlie Company 
when he ceased to be tlie District Judge and 
that as an Additional District Judge, he 
w'ould have been competent to try tlie case 
if it bad been assigned to liim by tlie District 
Judge. But no order of assignment was, 
according to tlie learned Coun.sel for the 
petitioner, passed in tlie present case. This 
point was not in clear terras raised in the 
grounds; and Mr. Petman states that, if lie 
had got notice of it, he w'ould have been 
prepared to point out an order assigning the 
case to the Additional District Judge. It 
appear.s that Lala Daniodar Das was 
originally the District Judge at Multan and 
began to hear the winding-up cases in tliat 
capacity. Subsequently he was placed on 
.special duty to devote liis whole time to 
tliose cases and was relieved of other w’ork 
by another judicial oflicer w'ho w’as appointed 
District Judge. Lala Pamodar Das, who 
then became the Additional District Judge, 
continued to deal w'ith the Company cases 
and no objection was ever raised to his juris¬ 
diction, on the ground that a formal order 
a.ssigning to him those cases had not been 
passed. Oninm, priesninunitu' rite esse acta is 
a salutary rule and finds expression in the 
explanation to .section 114 of the Indian 
Evidence Act, wliich say.s that the Court may 
presume that judicial and official acts have 
been regularly performed. I cannot, 


•See 5tli Edition, page 47.— 
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therefore, assume that there was no order 
of a.ssigrnment. Section 75, .snh-section (2), 
of the Punjab Courts Act, whicli contains 
the law on the subject, does not state that 
the order of assignment must necessarily be 
in writing, and a verbal order would, in 
my view, comply with the requirements of 
law. 

For the reasons stated above I am clearly 
of opinion that Lala Damodar Das was 
competent to try the case and that the 
objection based upon want of jurisdiction 
must be overruled. 

Coming now to the application on tlje 
merits, I find that the allegations contained 
in the affidavit of the petitioner have been 
completely disposed of by the explanation 
which has been submitted by tlie learned 
Judge of the Court below. The explanation 
is clear and conclusive, and in the face of 
it, it is difficult to Imld that there is any 
valid ground for making an order of transfer. 
1 want to guard against the possibility of any 
remarks made by me at this stage causing 
the slightest prejudice to the petitioner 
and accordingly consider it unnecessary 
to deal with the allegations seriutnn. 
Suffice it to say that I have gone into 
the matter carefully and am unable to 
accede to the sugge.stion that the procedure 
of the learned Judge proves any bias or 
prejudice. There is no doubt that no 
Director or other officer of n Company 
likes proceedings smarted again.st him under 
section 214, and any Judge who undertakes 
to discharge this unpleasant duty and enforce 
the statutory liability of those directly 
connected with a Company would he liable 
to the same objection as has been urged 
in the present case. 

I am at present not concerned with the 
correctness or otherwise of the order passed 
b 5 ’’ the Additional District Judge. 1 have 
simply to see whether the petitioner has 
satisfied me that there is a reasonable 
apprehension that he will not have a fair 
and impartial trial in the Court of the 
pre.sent Judge. As pointed out in Sher 
Singh V Thakar Das (l): It is not every ap¬ 
prehension of the litigant that the superior 
Court has to take into consideration under 
the rule. The apprehension must be 
reasonable, t.e., such as a man of sound 

(1) 88 P. B. 1903; 17 P. L. K. 1904. 


sense would regard as legitimately raising 
the inference of bias. We cannot order a 
transfer merely because the party applying 
for it chooses to make unfounded allega¬ 
tions and to misconstrue the most innocent 
acts of the presiding Judge into 
indications of bias. To pay regard to the 
idiosyncrncies of litigants in this way would 
place juditn’al officers at their mercy and lead 
to oKstruction of public business. It would 
also promote tlie filing of unfounded and 
malicious applications. No man has a right 
to choose his own tribunal or to object to his 
case being tried in the Court which the law 
provides for it, unless for good cause.” 

Having regard to the above exposition of 
law, I feel no liesitatiou in holding that the 
petitioner has entirely failed to point out any 
• act of the learned Judge which indicates bias, 
or is likel}’^ to create a rea.sonable apprehen¬ 
sion thereof. I must, therefore, dismiss thi.s 
application w*th costs. 

Application dismtssed. 


ALLAHABAD HIGH COURT. 
Execdtio.x Second Civil Ai'PEal No. 1739 

OP 1914. 

April 23, 1915. 

Present: —Mr. Justice Chamier. 

AMIR SINGH—JCDGJIENT-DEBTOR— 

Appellant 

versus 

CHHATTAR SINGH and another—Decree- 

HOLDER.s—R espondents. 

Execution — Uncertific'J ■payment under decree, rec<^' 
iiization of — Instalment decree — Default— Limitation 
Act {IX of 1908), Sch. I, Art. 182 (7). 

An uncortifiod payment under a decree cannot be 
recognized for any pnrpose under the new Code of 
Civil Procedure, [p. 275, col. 1.] 

Where a decree provides for payment of tlie 
money due under it in instalments and in ca^e of 
default in pavment of anv of the instalments, the 
whole amount becomes payable at once, an application 
for execution should be made within three years 
of the first default, [p. 275, col 1.] 

Execution second appeal from the decision 
of the District Judge of Meerut, dated the 
24th June 1914. 

Mr. Mohan Lai Sandal, for the Appellant. 

The Hon’ble Mr. GokuJ Prasad, for the 
Respondents, 
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JUDG'NIENT.—Tin's appeal arises ont of 
an application made on Noveml’er 12tli, 
1913, for exerntion of a decree dated May 
the 10th, 1909. The decree was for a 
considerable sum of money to be paid, in 
certain instalments. The first instalment 
amounting to Rs. 12-t was to be paid at the 
end of .-Itf/mii Sambnf, 1966 corresponding 
with December the 26th, 1909. The second 
instalment amounting to Rs. 62 was to bo 
paid at the end of Jeth ^nmhnf 1967. 
Subsequent instalments of Rs. 62 each were 
to be paid at the end of Agha'i and at 
the end of Jefh till the whole decree was 
satished. Tn case of default the whole 
amount became payable at once. The decree- 
holders in their application of November 
12th, 1913 stated that they had received 
the first four instalments, but that there 
had been a default in payment of the 
instalment due at the end of Aghnn Samhat 
1968, and they, therefore, claimed the whole 
amount remaining due under the decree. 
Payment of the first 4 instalments was not 
certified to the Court or recorded by the Court 
and, therefore, cannot be recognized by any 
Court executing the decree. The learned 
Vakil for the decree-lmldeis relies upon^a 
decision of this Court based upon section 258 
of the Civil Procedure Code of 1S82, but the 

words relied upon by this Court as justifying 
the view that a Court mitrht recognize an 
uncertified payment for some purposes, have 
now disappeared from the Code with the 
result that an uncertified payment cannot be 
recognized for any purpose, certainly not for 
the purpose of savint? limitation, lliedeciee 
in question provides in plain terms that if 
there is default in payment of any instalment, 
the whole amount of the decree shall become 
payable. It has been held in a large number 
of cases that clause (7) in the 3rd column of 
Article 182 of Schedule I to the Limitation 
Act applies to such a provision as this. The only 
point on which there is any room for doubt 
is whether the decree directed payment to be 
m«de on a certain date. The decree directs 
that instalments are to be paid on or 
the last day of Aghan und Jefh, and that if 
there is default, tlio whole amount sball 
become payable at once This appears to me 
to firing the case within clause wb ,1 
bold that the application for execution should 
have been made within three years of the 
1st default. The decree-holders being unable 


to prove tliat any instalments have been paid, 
I must lake it that the first default occurred 
at the end of Aghnn Snwhnt I9bb. Iherefore, 
the present application for execution, made 
more than three years after that time, is barred 
by limitation and should Iiave been dismissed 
1 was referred to a judgment of the Bombay 
■High Court in a case in which tlie effect of 
subsequent payment and acceptance of overdue 
instalments was discussed. It appears to have 
no bearing on the present case, as it is not 
suggested that there was acceptance of in 

overdue instalment or anything in the shape 

of waiver which would affect the period 
prescrihed by tlie Tnrnitation Act. I allow 
this appeal, set aside the order of the Court 
below and dismiss the respondents’ applica¬ 
tion for execution with costs throughout. 
Costs in tills Court will include fees on the 

higher scale. t t; ; 

AppGCii ailoived. 


MADRAS HIGH COURT. 

First Civil Appeal No. 71 of 1913. 

Alarch 9, 1915. 

present: —Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

MARIAN BEEVIAMMAL— Plaintiff- 

Appellant 

versus 

KADIR MEKRA SAHIB TARAGAN and 

OTiiBus—D efendants—Respondents. 

}[,ihai,unitdrni of dccml i[uhamui(ida,, 

JTcnants.in.commou~-I£elr,one, right of, whrnhnrrcd- 

[Jver^^c possession— 

^li,ni>alion Act {IXof mS), Sch.I, Arts. 120, l44, 

ajyplicohlo. , . 

To a suit brought by one of the heirs to ivcover 

.is share of the estate left by a Muhammadan who 

lied intestate. Article 144 of the Lunitatiou Act is 

.pplicable if the property is 

,loveable, Article 120 is applicable. [P- 278- .^ol. l.J 

Klia£crsa Ilnjee Bippu v. 

7mniah, G Ind. Cas. 59; 8 M- b-T- M 20 M. L. J. 288, 
J4 M. 511; (1910) M. W. N. 447, followed. 

The heii-s of a deceased Muhammadan take as tenants- 
n-common and the right of 

,viU not become ban-ed, unless and until tke ^hcr 
leirs set up an adverse right to the knowledge of 
that heir. Mere intention on their part «ill not 
vffect the character of possession, nor is the htu 
bound to inquire whether there j.as been an adverse 

dealing with his property rp- 2<8 col l.J 

Corea v. Apnuhumy, A. C. 230; 10* T, 

83B: 8- L. J. V. C. '51. referred to. _ 

Where the other heirs are in entire charge of pio- 
perty. the heir sought to be excluded is not bound 
to assure himself that he is not excluded fpom inherit. 
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nncc and that his interests will not be looked after 
liT them. [p. 27^*, onl. 2. I 

The liffhr of nn heir to claim interest arises 
only froin the date when he makes a demand and 
that 15 ^ mot by a vofitsal. i>* col. 2.J 

Appeal ntjainst the decree of the Court of 
tlie Ruborrl'iiiate Judge of Tinnevelly, in 

Original Suit No. of 1011. 

FACTS._Tlio plaintiff, a ^Muhammadan 

lady, brought a suit in the Sub-Court of 
Tinnevelly for her share of her husband's 

property, who died in 1S09 leaving seven 
children. She alleged that her son and her 
step-sons had defrauded her to the extent of 
1 '8th of Rs. 28,000 which was her share of the 
ca.shleftby her husband. The step-sonspleaded 
that there had been no fraud and that their 
fatherhad given each of his sons 100sovereigns 
before hisdeath and directed that the remain¬ 
ing cash should be divided into seven shares 

after Ids death to the exclusion of the plaint¬ 
iff. The Subordinate Judge dismissed the 
suit as barred by limitation, being 28 
years after her husband’s death. 

ilr. T. 7f. liamachandra Aiyar, for the 
Appellant, contended that the plaintiff was 
unaware of the existence of the large sum 
of money at the time of her husband’s death 
and her step-sons had fraudulently concealed 
the fact from her. 

Mr. M. P. Deradoas, for the Respondents, 
contended that the plaintiff was a tenant-in¬ 
common and though Article 120 of the 
Limitation Act applied, there was no 
proof that there was any demand by the 
plaintiff within six years before suit, and 
that the defendants held the property in such a 
way as to extinguish her right. 

.lUDC^klENT.—The suit was brought in 
November 1911 by the plaintiff, a Muhamma¬ 
dan lady, to recover her share of the property 
left by her husband, Alii Mallik Mudalia 
Taraganar, who died on the 14th April 1889 
. leaving him surviving his sons by hi.s 
predeceased wives, and the plaintiff and her 

son, the 5th defendant. 

The Subordinate Judge held, that the 
plaintiff’s deceased husband left all his 
property to his sons with the knowledge and 
consent of the plaintiff and that these latter 
had subsequently effected a partition among 
themselves of the property left by their 
father, also w’ith the consent of the plaintiff 
and tliat tlie plaintiftTs claim, if any, is now' 
hai red by limitation. The plaintiff appeals. 


In 1878 the deceased Mudalia Taraganar 
effected a partition between himself and liis 

four sons by his second wife then deceased. 

The property was divided into eight share'^, 
each of the four sons of the second wife getting 
a share, and ^kludalia Taraganar, his third wife, 
and his two sons by the third wife (the 3rd 
and 4 th defendants) each getting a .share. 
Mudalia Taraganar .seems to have retained 
in his own hands the shares of the 3rd and 
4 th defendants and of his third wife. The 
property that was then divided into eight 
equal .shares wms valued at Rs. 64,405-10-6 
(Exhibit II). In 1889 there was another 
partition. See Exhibit III. The 3rd wife 
Imd then died. The property Avhich was 
then estimated to bo of the value of 
Rs. 2c,271-15-5 was divided into four shares, 
the father, the deceased ^ludalia laraganar, 
his two sons by the third wife (the 
4th defendants), his son by the plaintiff 
(t. c., the 5th defendant) each f 

.share of the value of Rs. 7,067-15-10. 
respect to the share of iludalia laraganai, i 
was .settled that after his death the mana) 
due to his wife less the value of the jewels 
given to her should he paid out of his share 
and the remainder .should be divided equa y 
between his .seven .sons. No share was se 
apart for the plaintiff. On the 8th * 

that is 14 days after the partition-deed, 
Exhibit ITT, the father,. Mudalia Taraganar, 
made his Will by which he appointed the 
4th defendant as the guardian of the 6th 
defendant, who was then an infant. He was 
to submit his accounts to the other brothers 
and maintain the plaintiff out of the income 
of the 5th defendant’s estate. It is the 
defendant.^’case that four or five days after 
making this Will he gave all his sons IW 
.sovereigns each in the presence of the plain i » 
and that he directed a division of the cas i 
kept by him into seven shares after his 
death and that the plaintiff assented to this. 
They also allege that some months after 
their father’s death they divided the property 
left by him in accordance with his directior.s 
into seven shares w'ith the plaintiffs know¬ 
ledge and that the 5th defendants share 
was delivered to the 4th defendant. 
the value of the property left by him which i. 
divided into seven shares, there is no 
The total value of the properties, incladmg 
the 600 sovereigns alleged to have 
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given by tlioir deceased futhei’ to his sons, 
is stated to be Ks. 25,473 in the plaint, and 
this value is accepted by the defendants. It 
is the plaintiff's 1 8th share of this amount, 
Rs. 3,184-2, together with interest tluit slie 
seeks to recover in this suit. 

The questions for decision are: (.1) 
whether the father gave his sons ICO 
sovereigns each in hi* life-time; (2) whether 
there was a partition of the remaining 
properties with the knowledge and consent 
of the plaintiff and whether the plaintiff 
waived her claim to her share; and (3) 
whether the plaintiff’s suit is barred by 
limitation. 

As to the distribution of 100 sovereigns to 
each of his sons, evidence is given on behalf 
of the plaintiff to the effect that her husband 
was unconscious at the time he is alleged to 
have given the sovereigns to his sons. Ihe 
burden of proof, however, is on the defend¬ 
ants and we have, therefore, to consider the 
evidence adduced on their behalf. The 3rd 
defendant, as defendants’ 1st witne.'is, the 
•Itli defendant, as defendants’ 2nd witnes.s, and 
the 1st defendant, as defendants’ 10th 
witness, swear that their father was not 
unconscious as stated by plaintiff’s witnesses, 
but that he gave to his sons 100 sovereigns 
in plaintiff’s presence and he directed a 
division of the sovereigns into seven shares 
after his death and that tlie plaintiff assented 
to this. The defendants' 3rd witness, who was 
a farm servant under the deceased father, 
and the 4th witness, who is the brotlicr of 
defendants Nos. 6 and 12 and a cousin of the 
1st and 2nd defendants, support tliis evi¬ 
dence. Except the :’n-d witness all the 
others are interested. The Subordinate 
Judge refers to a credit entry in the account 
book kept by the 4th defendant of tlie 5tli 
defendar.t’s estate showing that 100 sovereigns 
worth Hs. 1,500 were given to the 51h de¬ 
fendant for his l/6th share on the 2bth Mosi 
(12th ilarch). The Hrst entry relating to 
this gives no date, the entry above being 
dated 2t)th Masi 1064. But there is another 
entry which gives the date 26th Musi, lhat 
is the date of the execution and registration 
of the 'Will. But the oral evidence of the 
defendants is clear that it was not on the 
day the Will was registered, but four days 
after that, that the sovereigns were given to 
the defendants by their father. The book 


it.self does nut appear to bo one kept i" tkn 
ordinary course of business. Tlieso entries 
do not find a place in the day hotik. Ihe 1st 
defendant does not piodueo his account 
hook; neither does the 4th delendant. He 
says lie has no account book of liis own, but 
keeps an account book, Kxhibit B, for the 
3rd defendant wliose affairs lie manages, and 
that account hook does not contain a siiuilar 
entry. The story is not probable. Iheir 
father had already made his ill iu antici¬ 
pation of his death and if he was going to 
distribute his money amongst his sons, no 
reason is alleged why he should liave distri¬ 
buted a few and reserved the rest. Iho 
documentary evidence, far from supporting 
the defendants'oral evidence, as we have 
pointed out, ratlier contradicts it. e arc, 
therefore, unable to accept the story told by 
the defendants. 

Tliat the defendants divided the property 
left by tl.eir father among themselves is 
true. But that would nut affect the plaintiff s 
claim, unless it is shown lhat she is estopped 
from putting it forward. No estoppel is 
pleaded. Assuming that she was aware of tlie 
fact of partition among themselves, mere 
knowledge alone will not create an estoppel. 

The next que.stion is whether the plaintiff s 
claim is barred by limitation. The plaintiff s 
claim is alleged not to be barred on two 
grounds. First, it is alleged that the defend¬ 
ants are guilty of fraud- sfcoiiiUij, it is 
said that the possession of tlie defendants 
was that of tenants-in-common. We are 
not satisiied that the defendants liave been 
guilty of any fraud and that the plaintiff was 

accordingly kept by them in ignorance of the 

f Lift Si 


The plaintiff states lhat after lier 
hu.shaiul's death she found liis door open, 
that she asked tlie defendants, whetlier he 
had left any property and that the defendants 
assured her that he had left none. Tliis 
statement by the plaintiff is uncorroborated 
and we are not prepared to hnd, on her 
unsupported evidence, any fraud on the part 
of the defendants. The evidence .shows that 
her property was in the hands of the defend- 
ants. She did not care to press her claims 
and she was willing to leave everytliing m 
the hands of the defendants. She knew 
she was entitled to get her dower. She was 
aware that the defendants were bound to 
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pay it to her and yet she did not make any 
effective demand for nearly 20 years, it is 
not likely, therefore, that though she must 
have known that her husband had left 
properties and though she also must have 
known that these defendants were in 
possession of them, she would have 
claimed any. All tliat can he .said 
against the defendants is that they were 
under a moral obligation to pay to her her 
share of the property left by her husband 
and that they did not either inform her 
of her interest or take the trouble to give 
her share to her, but that, on the other 
hand, they distributed it among themselves, 
and that they had committed a fraud 
which would bring the case under section 
IS of the Limitation Act. It has now 
been decided that in suits brought by one 
of the heirs to recover his sliare of the 
e.state left by a ^luhammadan who dies 
intestate, Article 123 of t^m Limitation Act 
does not apply as the estate is at once 
vested in tlie heirs as tenants-in-common. It 
was pointed out that Article 123 only applies 
to suits against e.vecutors and administrators 
or other persons whose legal duty it i.s to 
distribute the estate among certain persons. 
This has been held by a Full Bencli of 
this Court. In the case of immoveable 
property Article 144 is applicable, and in 
the case of moveable property Article 120 is 
applicable. See Khadersa Jlajee Bappu' v. 
Futhen Veettil Aijissa Ummah tl). We are 
bound by this decision and accordingly hold 
that Article 120 applies to the case before us. 
The defendants having taken possession of 
the property as tenants-in-comuion, they 
must be deemed to have been in possession 
of such property on behalf of themselves 
and of the plaintiff and it lies on them to show 
that so far as the plaintiff is concerned, the 
character of their possession was changed 
six years before the date of their suit. 
The judgment of the Judicial Commitee in 
Corea v. Appuhamy (2) would show that mere 
intention on their part is not enough to 
change the character of that posse.ssion. 
Nor is it sufficient to show that if the 
plaintiff had inquired, she might have found 
out that they had divided the property 

(1) 6 Ind. Cft3. 50:34 51. 6n;SM. L. T. 4; 20 
M. L. J. 28S; (1910) M. W. N. 447. 

(2) (.9.2) App. Cas. 230; lOo L. T. 836:81L. J. 
P. C‘. 151. 


among themselves. When the plaintiff’s 
husband died she was about 18 years of 
age. One of these defendants was appointed 
by her husband as her son’s guardian. They 
were lier relatives under whose protection 
and control she was, living and who were 
supporting her. She was therefore, entitled 
to assume that her intere.sts would he 
looked after by them. In these circumstances, 
we cannot assume there was sufficient 
notice to her that her property was being 
dealt with by the defendants as their own, 
even assuming that such knowledge would 
be -ufficient. Applying the principle laid 
down by their Lordships we must hold 
that the plaintiff’s claim is not barred. 

The plaintiff, however, has not proved 
that she had made any demand for hrr 
share; nor is it proved that the defendants 
have realised any interest on the property 
left with them. The plaintiff is not, there¬ 
fore, entitled to recover any interest before 
the date of the suit. The plaintiff^ is 
entitled to get Ks. 3,184-2-0 for her I/8th 
share. The 1st, 2nd, 3rd, 4th and 5th 
defendants must each pay her one-seventh 
of file amount payable to her. Defendants 
Nos. (j to 11 as tile repre.sentatives of Kunjoor 
Taraganar must pay her one-seventh, and de¬ 
fendants No.s. 12 to 16 as tiie representatives 
of Muhammad Moideen Taraganar must also 
pay her one-seveiffh. Tlie plaintiff is 
entitled to her proportionate costs through¬ 
out. 

Appeal partly allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 20 or 1913. 

April 30, 1915. 

Vresent: —^Ir. Justice Tudball and 
Mr. Justice Ratique. 

BALDEO THAKURAI and others— 
Defendants—Appellants 

versus 

UGRA NATH MISRA and others— 

Plaintiffs—Respondents. 

Jl’.gnlation XI of 1825. «. 4—By gradual, sloio 
and imperceptible meatis—Barden of proof 
villageii—Sntall river—Large nrcrelions, if by gradual, 
slow and imperceptible means—Adverse possession — 
Land under water for certain period—Via major-" 
Posssision during such period — Presitmpfion. 
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Whci*G the question is of the manner in wliich land 
has boon cut away from one village and thrown nv> 
on the other side of tho river, the burden of proof 
is on the party who claims tho accretion to show that 
tho ttcci'otion to his tenure has been of the nature 
contemplated by tho law as laid down in Ilegula- 
tion XI of IS25 and unless he can prove this 
satisfactorily, ho cannot be said to have i)roved his 

title. ■ [p. 2*81, col. 1.] , , • 

WJ 61*0 the villages aiv small in area and their 
common boundary but short in length and where 
thero is a small livcr, shallow and t'ordalilo, which at 
one season of tho year is liable to sudden Hoods 
cutting away a portion from tho small estates: 

J/cM, that under the circumstances the accretions 

of a few bi'jhosi per amnun can hardly be said to be 
by gradual, slo • and imperceptible means as con- 
temp'atod by the Uegulation. [ p. 2S1, col. 2.] 

A person cannot be said to havo acquired a title 
by prescrii>tion to a land which remains covered with 
the Hood water of a river for a certain period every 
vear, ns he must be deemed to have been dispossessed 
by major during tho lime of Hood and as un<ler 
law the possession during tl od time is in the person 
who has title, [p. 282, col. 1.] 

li'irat appeal from the tlecision of the 
Additional District Judge of Gorakhpur, 
dated the Hth of October li)l2. 

The Hon’ble Dr. Suniler Lalj for the Appel- 

lant.s. 

The HoiiUJe Dr. Tej Bahadur Sapriiy for 
the Uespondents. 


JUDGMKXT.—The circumstances out of 
whicli this present appeal has arisen are as 
follows :— 

The village of Purnian, which belongs to 
the plaintitt's-respondents, and the village of 
Chatrapar, which belongs to the defendants- 
appellants, are situated in tlie norihern 
part of the Dasti District. What is known 
as the Bilar Nadi flowed between them 
and at the last Settlement formed the 

boundary. 

A reference to the Settlement Report and 
the maps attached thereto shows that 
what is called the liilar river is really a bed 
of the Durhi Rapti, which falls into the larger 
Rapti river. 

The Banganga, a hill torrent, flows into 
tho Buihi Rapti and it apparently forced 
the latter river into another and more 
direct channel towards the Rapti, Irom tlie 
Sanction of the Banganga the old course of 
the Burhi Raoti is called the Bilar Nadi. 
At the time of the last Settlement, however, 
it was noted that Burhi Rapti after its 
junctioii with the Banganga was sending a 
greater part of its volume of water down 


the Bilar Nadi. The re.sult of tliis has 
been tliat in places tlie Bilar has been 
cutting away its banks and altering its 

course. 

Tliis admittedly has liappeiied in tliat 
portion of its course wliicli lies between the 
two villages in the present case. 

The plaintilVs have tiled a map, whicli 
fairly accurately sliows the position as 
regards these two villages wdiicli the river 
occupied at tiio time of Settlement and on 
the date of suit. One point will he noticed, 
that is that at Settlement time the 
boundary between the two villages was 
the mill-stream and tliat it was but a short 

one. 

Tlie plaintilVs’ case is as follows : — 

(1) tliat by custom tlie boundary between 
the two villages has always been the mid¬ 
stream line of the river, any land cut away 
from eitlier village by a change in the 
course going to the owner of the otiier 

village; 

(•>) tl at the river has been gradually 

encroaching on the lands of Chatrapar and 

adding land to Purnian; 

(3) that out of a total area of ‘13 Ingluis 

dhi^a-as and 15 dhtus thus added to then- 
village, an area of lid hiohas 2 hihtcas and 
6 dhurs of land were added up to 130-4 l^asH 
and 17 bighas 7 biswas 9 dhura nave been 
added since 130-4 

(•4) that the land in question has been in 
the proprietary and adverse possession of the 
plaintiiVs as of right; 

(o) that the Revenue Authorities have 
surveyed the land and have held that a part 
of it is in possession of tlie defendants, and 
have passed an order adverse to the plaint- 

* (0) that tho plaintilVs being still in 
possession are entitled to a declaration ot 
their title as proprietors, and if they be 
found not to be in possepsion, possession may 

be awarded to them. 

Tlie defendants pleaded; 

(1) that they, and not the plaintiiVs, were 

in poese.ssion; 

(2) that the lands in question had been 
suddenly cut away in the year 1314 FasU; 

(3) that there was no such custom, as 
alleged by the plaintiffs, under which the 
mid-stream was always the boundary betweep 
the villages; 
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(1) that tlie Hilar is not a navigable 
river and tluit rules of law as to 
alluvion and diluvion did not apply 
in the case of sucli a small shallow 
stream. 

The Court below lield as follows :— 

(1^ that tlie plaintitts were in posses¬ 
sion; 

(2) that tlie custom alleged by the plaint- 
ift's was not proved; 

(8) that the provisions of section 4, 
clause 1. Regulation XI of 1S25, were appli¬ 
cable to the case and that the land in 
dispute had been gradually cut away from 
Chandrapar and added to Puriiian and, 
therefore, the plaintiffs in law were the 
owners thereof. Accordingly the suit was 
decreed as to the declaration. 

The defendants appeal. The Hrst ground 
of appeal is not pressed. 

The points pressed are: 

(1) that the plaintiffs have failed to 
prove po.ssession; 

(2) that the law laid down in Regulation 
XI of 1825 does not apply to the case of a 
small shallow stream like the Hilar and that 
the land, being within the boundaries of the 
viahal settled with the defendants, is their 
property; 

(3) that tl'.e area in quesion has not 
been shown to have been added to the plaint¬ 
iffs’ village by gradual, slow and impercep¬ 
tible means and, therefore, the plaintiffs at no 
time acquired title. 

On behalf of the respondents it is admitted 
that the custom of Dhar-dhura” cannot be 
pressed, but it is pleaded: 

(1) that the plaintiffs’ possession is 
established; 

(2) that Regulation XI of 1825 applies; 

(3) that the accretion has been gradual 
and imperceptible and the plaintiffs have thus 
acquired title; 

(4) that in any event the plaintiffs have 
been in adverse po.ssession and have acquired 
a title by prescription. 

In regard to the application of Regula¬ 
tion XI of 1825, we shall assume for the pur¬ 
poses of this appeal that the law as laid down 
therein does appb^ In the view that we 
take of the facts it is unnecessary for us to 
decide the question, 

We cannot agree with the Court below 
that the plaintiffs have proved either their 
possession or that the accretion has been 


bj' slow, gradual and imperceptible mean’** 
as contemplated by Section IV of the Regu" 
lation. 

furthermore, in the circumstances dis- 
clo.sed by the evidence of the plaintiffs’ own 
witnesses, the plaintiffs could not have 
acquired title by prescription. In regard 
to possession we must point out that the 
burden was on the plaintiffs. The land in 
dispute admittedly lies within the ambit 
of the defendants’ zemindari^ and the land 
revenue assessed thereon has been paid by 
the defendants. The plaintiffs do not pre¬ 
tend to have ever paid any Government dues 
for it. They claim that land which at 
Settlement time was in the defendants’ viahal 
is now in their possession and belongs to 
them, simply by reason of the action of the 
river. The burden is heavily on them to 
prove their possession. 

Roth sides called witnesses who swear in 
favour of those who have called tliem and 
as the lower Court has observed, the 
oral evidence one the one side is just as good 
as that on the other and it is not possible 
to come to a satisfactory conclusion as to 
which side is telling the truth, unless there 
is something else to guide the Court. 

Documentary evidence as to possession there 
is nil. The villages are not subject to 
quiiKiuennial Settlement. The pativari of 
Purnian has never recorded these lands in 
his records. The patwari of Chandrapar 
has recorded them as having been cut away 
by the river. It is highly probable that 
little heed has been paid until recent years 
to the lands, as they were sandy waste at 
first and have only slowly become cultnr- 
able; and then the dispute arose in the 
Revenue Courts. 

The lower Court has given some curious 
reasons for holding that the plaintiffs’ case 
mu.st be a true one: 

(1) that the land having been gradually 
cut away and removed to the other side of 
the river, it is far more likely that the people 
on the other side should cultivate rather 
than that the people of Chandrapar should 
take the trouble to cross the river with their 
ploughs and oxen. 

In the Jir^t place as, the plaintiffs’ own 
village pativari shows, during the rainy 
.season the land is under water and not 
uulturable and during the frost of the 
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year the stream is shallow and fordable 
nearly everywhere. During the rains both 
sets of zemindars work their own ferries 
and the village of Chatrapar is at no greater 
distance appreciably from the spot than 
that of Purnian. A great deal of the land 
is even now uncultivated and the rest 
must have come very slowly under cultiva¬ 
tion. Seeing how tenaciously these zemin¬ 
dars cling to their lands and how often riots 
take place over such cases, we can see no 
reason to hold that it is far more probable 
that the Purnian men cultivated than tl>at 
the Chatrapar men did so. There was 
no great trouble involved in fording a 
shallow stream. Next, the Court below 
considers that because there has been no 
riot, therefore the Purnian men must have 
cultivated without let or hindrance. 
There is no reason to hold that the Purnian 
men are less law-abiding than the Chatrapar 
men. 

Lastlity the lower Court considers that 
because in other similar cases in other 
villages along the Banganga aud one or two 
on the Bilar the people of the villages to 
which land has been added have been 
allowed to retain such lands, therefore this 
must have been done in the present case. 

As evidence of actual possession these 
instances are (luite inadmissible; they were 
put forward simply as evidence of the custom 
of “Uhar-dliura.” 

Iii our opinion there are no circumstances 
outside the oral evidence which go to show 
that the plaintiffs rather than the defend¬ 
ants are in possession. The presumption 
is that the real owners, the defendants, who 
are paying the revenue are in po&session. 
The oral evidence to prove tlie plaintiffs 
possession is unsatisfactory and we, there¬ 
fore, hold that the plaintiffs have failed to 
satisfactorily establish their posse-'^sion. 

The next point is the question of the 
manner in which the land has been cut away 
from the one village and thrown up on the 
other side of the river. The burden of 
proof is on the plaintiffs to sliow that the 
accretion to their tenure has been of the 
nature contemplated by the law as laid down 
in the Regulation mentioned and unless 
they can prove this satisfactorily, they cannot 

be said to have proved their title. 

Their case is that the accretion commenced 

in 1295 IPasli and then up to 1301 Fasti, i.c. 




1 


in 10 years, an area of 2(1 hujhas 2 him\is 
and 0 dhnrs was added fo their village and 
tliat from ISOl Fasti up to 1315 Fasli^ i. c. 
in 11 years, an area of 17 Idglias 7 Inswas 
and 9 dhurs lias been added. The 
average accretion according to this was 2 
fn’ghii odd per annum for the whole period. 
In the period from 1295 Fa^li the average 
was a little higher and in the second period 
somewhat lower. 

There is no documentary evidence to show 
what area was added in any or eacli of the 
years in question, as apparently no measure¬ 
ments were ever made until the dispute 
arose in the Hevenue Court. The plaintiffs 
have to depend on oral evidence only. 
They have called their pntwari and some 
cultivators and neighbours, who state in a 
general way that the river lias gradually cut 
away its banks and that each year an area 
of from one to four bujhas has been thrown 
up on the other side; they cannot state what 
area accreted in any one year. 

The patwari has only held ids post as such 
for a period of 13 years and lie found a 
considerable area on the l^urniati side at 
the time of Ids appointment. The evidence 
of sevenil witnesses is to the effect that the 
river has shifted its bed every year, but the 
extent of its movement in any one year is not 
given. 

One fact is clear. It is only during the 
three months of the rainy season that the 
erosion takes place. At other periods the 
river i.s shallow and fordable and (lows in a 
very gentle stream. 

The boundary between the two villages 
at Settlement time was but a short one, 
judging by the map. Its exact length has 
not been proved, but neither of the villages 
is laree in area. They are roughly speak¬ 
ing about 500 Government highas each. If 
the borndary between the two village.^ had 
been of considerable length and the villages 
of any great size, then the cutting away of 
a narrow long strip and its addition to the 
other village might well be said to be an 
accretion by gradual, slow and imperceptible 
means, the area thus added being but a few 
Govenment highas per annum. 

But where the villages are small in area 
and their common boundary but short in 
length, the removal of only a few Ughas 
per annum can hardly be said to be by 
gradual, slow and imperceptible means. The 
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erosion takes place only in the rainy season. 
There is not a constant, slow, daily cutting 
away, spread over a long period. As each 
flood lias come and receded, the area cut 
away and added to the other side must in 
the case of these two small villages have 
been very perceptible. The proportion cut 
away each year is considerable, though tlie 
actual area is not great. Such an area 
would be of little consequence in the case 
of large estates on the banks of great rivers 
containing large volumes of water all through 
the year. In the present case we have a 
small river, shallow and fordable, wliich at 
one season of the year is liable to sudden 
floods, cutting away portions from small 

estates. 

We hnd it impossible to hold that the 
accretion in this case l»as been that gradual 
slow and inipercepl ible accretion contemplat' 
ed by the Regulation. 

There remains the question of title acquir* 
ed by prescription, blven a.ssuming that the 
plaintiffs have cultivated those portions of 
the land which became culturable, we have 
it from the mouth of their ow'n pa^wati that 
the land is only culturable in the rahi sea.son, 
that it is every year covered with the flood 
water. While the floods are over the land, 
the plaintiffs cannot be said to have remained 
ill possession. They have been then dis* 
possessed by ns major and in the eyes 
of the law, the possession during flood time 
•will be deemed to have been in the defend¬ 
ants who had title. To acquire a title by 
pre.scription the plaintiffs must hold con¬ 
tinuously for a period of 12 years. In the 
circumstances it has been impo.ssible for them 
to do this and, therefore, impossible for them 
to acquire title by adverse posession for a 
period of 12 years. 

The law on this point is covered by a 
decision of their Lordships of the Privy 
Council and is not contested before us. In 
our opinion the plaintiff.s have failed to prove 
any title to the land. The cu'stom alleged 
has not been pressed before us and the lower 
Court has decided that point in favour of the 
appellants. We, therefore, allow the appeal, 
set aside the decree of the Court below and 
dismiss the suit with co.sts in both Court.s, 
including in this Court fees on the higher 
gcale. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 26 op 1911. 

March 31, 1915. 

Present: —Sir Lawrence Jenkin.s, Kt., 
Chief Justice, and Mr. Justice Woodroffe. 
ABKD KHONDKAR and others— 
Dependants—Appellants 

versus 

MOHENDRA T^AL DE and others— 

Plaintiffs—Respondents. 

Civi! Procedure Code (Art XIV of i6S2), f^s. 624, 62S, 
R^v'ew of judgment “Strict proof \ meaning of 
—^Objections- Proper snfrgu'irds- Formaliti s—Suffix 
cif'ncy of proof—Appellate Court's jurisdiction. 

Per Jenkins, C. ./.—“Strict proof’’ means anything 
which may serve directly or indirectly to connnee 
a Court and has been brought before the Court in 
legal form and in compliance with the law of on* 
donee. It is the formality which is i)rescribed and 
not the result that is doseribed. Lp. col. 1.] 
Section 629 of the ( ode of Civil Procedure, 
Act XIV of 1882, limits tho grounds on which 
objections may bo taken to tho admission of a 
revie'; an objection may be taken when tho 
admission has been in contravention of .tho pro¬ 
visions of section 624, that is to say, it has 
been made to a tribunal that has no power to 

gi'nnt it. [p. 284, :ols. 1 & 2t1 

Without proper safeguards, tho Court of first 
instance is, tho proper Court to determine whether 
or not there should be a review, but before a review 
is granted tlioso safeguards must bo observed, 
[p. 284, col. 2.] 

Per }Vuodroffe, ./.-Tho term ‘strict, Order 
XLVIT, rule 2 (h), refers to formalities, such 
as issue of notices, taking of evidence on oath 
or affirmation,legal proof of documents, cross-examin¬ 
ation, and so forth. If such legal evidence be 
ing ^objection may be made in appeal under Order 
XLVII, rule 7, which does not refer to the weight 
or sufficiency of tho evidence. If tho legal formalities 
arc observed it is no objection that the probative 
force of cvidcnco legally taken appears to be different 
to tho Appellate Court from what it appeared to 
tho • ourt gninting review, [p 285, col. l.j 

“Strict proof” means proof according to the 
formalities of law. It does not refer to sufficiency of 
proofiu securing a particular conviction, [p- 

Gynnund Asrain v. Depin 2Iohan Sen, 22 C 
Bhyinib Chunder Surmnh Chotvdhry v. Madhu lani 
8ur,nnh, 11 B L. R. (F.B.) 42.S; 20 W. 11. Chunder 
Chnrn Aijijrodnny v. Lo-dunratn D'.b, 2 > W iv.' » 
Koleenuioddeen ilundul v. Hecrun J/undu/, 24 W. 

186, referred to. . 

Whether the proof is according to law or not 
within the jurisdiction of the Appellate Cour o 
determine, but the question of sufficiency of^evidonc 
is for the Court admitting the reriew- [p. 285, c . J 
Appeal against the decree of the Hon ble 
Mr. Justice N. Chatterjea, Judge of the 
Calcutta High Court, dated the 2Jrcl 
January 1911, in Appeal from Appellate 

Decree No. 1181 of-1909. 


Appeal allowed. 
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Bab« Jnanendm Nath iSarkar, for the 
Appellants. 

Babn Shiva Vnisanna Uliattacharjijaiiov the 
Respondents. 

JCOGMKXT. 

Jenkins, C. J. —Thi.s is an appeal under 
the Letters Patent from a judgment of Mr. 
Justice Nalini llanjin Cliatterjea, before 
whom the case came by way of appeal from 
an appellate decree. The .question that 
arises is as to the competence of an Appel¬ 
late Court to question the propriety of a 
review granted by the Court of Krst instance, 
on the ground that the evidence in support 
of the application should not have been 
believed. 

This suit is one for rent, and in tlie first 
instance it was decided adversely to the 
defendants’contention. The defendants, as a 
result of what appeared in the course of the 
trial, became aware of some new and im¬ 
portant matter or evidence and as a result 
of that made an application to the Court 
of first instance for a review. The review 
•was granted, because it appeared to the 
Court that there was strict proof of the 
allegation of the discovery of new and 
important matter or evidence not within the 
knowledge of the applicaids and because that 
s rict proof convinced the Court of first in¬ 
stance. The result was that the review hav¬ 
ing been granted, the case was re-heard and 
a decree passed favourable to the defendants. 
Fi’om that decree an appeal was preferred 
by the plaintiffs, who objected not only on 
the merits but on the ground that the 
review should not have been granted. The 
lower Appellate Court has dealt with the 
second of these contentions and has held 
that the review was ultra vires or beyond the 
jurisdiction of the Court of first instance, 
so that the first decree was restored. The 
position of the defendants became this: that 
the decree in their favour was set aside and 
the first decree stood without their having 
any right to apneal therefrom. From 
this decree of the lower Appellate Court 
there was an appeal to this Court, which 
was heard by J^tr. Justice Nalini Ranjan 
Chatterjee to whom it appeared that the 
decision of the lower Appellate (Jourt was 
correct, and it is in these circumstances 
that the matter now comes before us by way 
of appeal under the letters patent. 


The propriety of the cour.se adopted by 
the learned Judge of first instance in grant¬ 
ing the application for review i.s to be 
determined by reference to the provision.s 
of the old Code which are sub.stantially re¬ 
produced, though with a slight variation, in 
the present Code. Section 628 permits an 
application for a review of a judgment and 
provides that it may he made by any person 
considering himself aggrieved, who from 
the discovery of new and important mattei* 
or evidence, which after the exercise of duo 
diligence was not withiti his knowledge or 
couhl not bo produced by liim at the time 
when the decree was passed or order made, 
desires to obtain a review of the decree 
passed or order made against him. It is only 
with that part of the section that we aj’o 
now concerned. Section 621 provides that, 
'Kxcept upon the ground of the discovery of 
such new aiid important matter or evidence 
as aforesaid, or of some clerical error 
apparent on the face of the decree, no ap¬ 
plication for a review of judgment, other 
than that of a High Court, shall be made to 
any Judge utlier than tlie Ju Ige who deli¬ 
vered it.’' Section 626 provides that, ‘‘if it 
appears to the Court that there is not 
.sufficient ground for a review, it shall reject 
the application. If the Court be of opinion 
that the application for the review .sliould 
be granted, it shall grant the same, and the 
Judge shall record with his own hand his 
reasons for such opinion: Provided that (a) 
no such application sliall be granted without 
previous notice to the opposite party, to 
enable him to appear and be heard in 
support of the decree a review of which is 
applied for; and (/>) no such application 
shall be granted on the ground of discovery of 
new matter or evidence which the applicant 
alleges was not within his knowledge, or 
could not be adduced by him, when the 
decree or order was pvssed, without strict 
proof of such allegation; and (e) an applica¬ 
tion m-ide under section 624 to the 
Judge who Jelivered the judgment may, 
if that Judge has ordered notice to is.sue 
under proviso (a) to this section, be dis¬ 
posed of by his successor.” It is only neces¬ 
sary now to refer to section 629 which pro¬ 
vides that, An order of the Court for reject¬ 
ing the application shall be final; but, when¬ 
ever such application is admitted, the ad¬ 
mission may be objected to on the ground 
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that it was — (.‘0 in contravention of the 
provisions of section 621, (6) in contraven¬ 
tion of the provisions of section C26, or (c) 
after the expiration of tiie period of limita¬ 
tion prescribed therefor, and without suffi¬ 
cient cause. Such objection may be made 
at once by an appeal against the order 
granting the application, or may be taken in 
any appeal against the hnal decree or order 
made in the suit." No provision is made 
in section 58S of tlie old Code for an appeal 
from order in the case of an order granting 
a review; and the power to appeal, sucli 
as it is, rests on section 629 alone. 
It is in that respect that there is a slight 
difference between the old andtlie present Code. 

The view taken by Mr. Justice Chatterjea 
in affirming tlie lower Appellate Court is 
that “ strict proof' means proof that con- 
vinced tlie lower Appellate Court, and it 
is on that ground and on that ground alone 
that the result can be affirmed. In my 
opinion tliis is not the true view of the 
provisions of this chapter relating to review 
of judgments. The word “proof' ordinarily 
has one of two meanings: either the con¬ 
viction of the judicial mind on a pertain 
fact, or the means which may help towards 
arriving at that conviction. The use of 
word ‘ strict’ seems to me to point to the 
second of these two meanings, and the 
strict proof, in ray opinion, means anything 
which may serve directly or indirectly to 
convince a Court, and has been lirouglit 
before the Court in legal form and in com¬ 
pliance with the requirements of the 
law of evidence. It is the formality which 
is prescribed and not the result that is 
described. This 1 think is apparent from 
the whole scheme of this Chapter on review. 
Kor instance, we find on one side that the 
rejection of an application for a review is 
final. There is no enquiry into the merits. 
On the other hand, we find that the granting 
of a review is not final, and as I read the 
Chapter it means that when a review 
is granted, certain formalities have to be 
observed—formalities de.signed to secure that 
the application for review should not be 
too readily and thus improperly granted. An 
examination of section 629 appears to me to 
support that view. It limits the grounds 
un which objections may be taken to the 
admi.ssion of a review; and the first ground 


described shows that an objection may be 
taken when the admission has been in con¬ 
travention of tlie provisions of section 624, 
that is to say, it has been made to a tribunal 
that has no power to grant it. Passing 
over for a moment section 629 (6) we find 
that another objection allowed by section 620 
(r) is that the application is made after 
tlie expiration of the period of limitation 
prescribed therefor and without sufficient 
cause. Then we come to the only other 
objection, which is that it is in contraven¬ 
tion of the provisions of section 626; 
and section 626, so far as it relates 
to tliis topic, requires that there should 
be strict proof of the allegation. That 
appears to me to mean that there must 
be proof adduced before the Court that 
has to deal originally with the question of 
granting a review. Where there has been 
placed before that Court such evidence or 
other mode of proof as the law requires and 

permits, I cannot think that it was intended 

that on appeal under section6 29 it was to be 
open to the Appeal Court to say, though there 
has been legal evidence, and in that sense 
strict proof, that the proof did not convince 
it, though it convinced the Judge who heard 
the witnesses and, therefore, the application 
and the order granting the review were 
ultra vires and . beyond the competence of the 
Court. That would bring about a state of 
affairs most undesirable and would bring 
into litigation fresh elements of chances and 
speculation. 1 think that the whole scheme 
of the Act recognises that with proper 
safeguards the Court of first instance is the 
proper Court to determine whether or not 
there shouli be a review, but that before 
a review is granted those safeguards must 
be observed. These safe guards have been 
observed in this case. I, therefore, think 
that the judgment of Mr. Justice Chatterjee 
is erroneous and must be set aside, and so 
also the decree of the lower Appellate Court. 
The case must, therefore, go back to the 
lower Appellate Court to be re heard on the 
merits. The appellants before us are entitled 
to all the costs in the High Court. 


AVoodroffe, J. — The learned Subordinate 
Judge has held that an Appellate Court can 
consider whether there was strict proof of 
the allegations on which an application for 
a review was made. As.suming for the sake 
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of argument that this is so, a question 
arises, what is the meaning of .strict proof. 
The Subordinate Jud?e was in effect of 
opinion that though the evidence was present¬ 
ed with strict formality, he could reject it 
as not being strict, because in his opinion 
it was insufticient, that is, lacking suflicient 
probative force in his eye to establish the 
allegations of the party applying for a 
review. 1 do not think this is correct. The 
term ‘^strict’' refers in this section, in my 
opinion, to formalities. Thus the section 
requires that formalities of law sliould be 
observed such as issue of notices, taking of 
evidence on oath or aliirmation, legal proof 
of documents, cross-examination so forth. If 
such legal evidence be wanting, objection 
may be made in appeal under Order XLYII, 
rule 7. This rule does not, 1 think, refer 
to the weight or sufliciency of the evidence. 
If the legal formalities are observed, it is 
no objection that the probative force of 
evidence legally taken appears to be different 
to the Appellate Court from what it appeared 
to the Court granting review. In the 
present case the evidence was legally taken, 
but the Appellate Court disbelieved the 
evidence. The latter after criticising ihe 
evidence says that he disbelieves it, and 
because the first Court did believe, held that 
it was acting nltya vires. As an instance of 
the nature of the ground upon which the 
lower Appellate Court proceeded, I may refer 
to tlie following passage in his judgment: 
** Then it is not at all likely that the 
defendants would forget all about their 
own rent receipts which they had filed in 
a previous suit regarding this very property. 
I, therefore, disbelieve their story.” Strict 
proof,” in my opinion, means proof according 
to the formalities of law. Itdoes not refer 
to sufficiency of proof in securing a particular 
conviction. Thus an appeal has been allowed 
where the Judge has not recorded his reasons 
for granting an application for a review. 
[See the case of Gyanuud Asram v. Bepin 
MohaJi Sen (1)], or where he granted a 
review without inquiry or proof that the 
evidence was not within the knowledge of 
the applicant at the hearing or could not he 
adduced by him before the decree was 
passed. [See the case of fihyruh Olmndtr 

( 1 ) 22 


Snnnah Chowdhry v. Madhnbram Snnnah (2)], 
or wliere by going through the evidence a 
second time the Judge might come to a 
different conclusion [See tlje case of Chnnder 
Churn Agyrodany V. Tjoodnnrnm ]hh (.*0]| 
or merely to enable tlie case to he re-argued 
[See the case of KoJeemuoddeen Mundnl v. 
Ifeentn Mundnl (j)]. In all these cases there 
was an absence of due formalities required 
by law. Whether the proof is according to 
law or not i.s witliin the jurisdiction of tlie 
Appellate Court to determine, the question 
of sufliciency of evidence is for the Court 
admitting tlie review. I may add liere that 
tlie result of holding otherwise would ho to 
affirm a judgment of a Judge in wliose 
opinion it was erroneous. I, therefore, agree 
with the order passed by the Cliief Justice. 

Appod alloived; remnnded. 

(2) 11 B.L. U. (F. B.) F>3: 20 W. U. SI. 

CO 25 W. If. 324. 

(4) 24 W. K. 1S(5. 


COUKT OF THE HOARD OF REVENUE 

UNITED PROVINCES. 

Rkvknite Petition No. 30 of 100-1-05 of 

Jaonfoue District. 

April 17, 1906. 

Present: —Mr. Hardy, S. I^l. 

HATjAK and others—Afplicants 

versus 

COLLECTOR of JAUNPORK as 
M AN AGE R— Respon de nt. 

occiipijiiKj Ininl -Xo rout pa hi 
— Occapnucij riijhtu, n''ipih^itioii of — A(ji'o li’iKincy .4f/ 
(// of 1901), k.'34. 

Ill n suit for it was found that Hio land 

in disputt* was held without i)ayineiit of rent for a 
period of 20 years, twelve years out of which liad 
expired while the old Act was in force. The status 
of miiafidars was expressly diaelaiincd: 

Held, tliut as there was no contract of tenancy 
hotwccn the parties, the tenant did not acquire 
occupancy rights, fp- col. 1.] 

Application for revision of the order of 
the Commissioner of Benares Division, dated 

the 23rd ^lay 1905, confirming that of the 
Assistant Collector of Jaunpore District, 
in the case of ejectment. 

JUDGMENT.—This is an application 
for revision in an ejectment case. 

The applicants have held the land in 
dispute for a period cf 26 years ; they 
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have Tiever paid rent on it and they ex¬ 
pressly disclaim the status of mnnMars. 
Respondent sued to eject them as non¬ 
occupancy tenants under section 58 (a). The 
applicants claimed right o^ occupancy rights 
from continuous possession for over 12 
years. The tirst Court held practically 
that applicants had no right of occupancy 
tenants, inasmuch as they were not tenants 
at all but mere squatters on the land, and tlm 
Appellate Court confirmed this finding. 

I am unable to agree with the argu¬ 
ments adduced by applicants. There is no 
evidence that any contract of tenancy 
existed between the parties, and liad re¬ 
spondents attempted to obtain rent from 
applicants under Act XII of I 8 J 5 I, they 
would have failed to obtain a decree from 
the Rent Court. It was not until tho 
Tenancy Act became law, that section .34 
was enacted, that rent from .such persons 
could be recovered in the Revenue Courts. 
1 find, therefore, that applicants were not 
tenants of the land, and cannot have 
acquired right of occupancy rights in it. 
though (as has been' held under the cor¬ 
responding section 127 of tlie Oudh 
Rent Act) this does not bar the landholder 
from treating the trespassers as tenants, 
for the purpose of ejectment. 

The application is rejected. 

A pph’cation rejected. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 164 of 1913. 

March 19, 1915. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

ANNAMALAI MAYAiMMAD MEERA 
ROWTHAN’S SON, ABDULLA ROWTHAN 
—Defendant No. 1 —Appellant 

The Honourable Rajah VASUDEVA 
RAVI VARMA, styled VALIA 
NAMBIDI OP VENGUNNAT, and others 

_Plaintiff and Dependants Nos. 2 to 15— 

Respondent.s. 

Mnlahar Lmv —Kanomdar, right of, to claim compenan- 
tio^i for improvements—ifalahar Compennaiion for 
J^enants’ Improvements Act {Mad. Act I of 1900). 


A hanoindar is entitled to claim compensation for 
conversion of jnngle lands into pammhas, notwith¬ 
standing any provision to the contrary in the deed of 
mortgage, [p. <^87, col. 2.] 

EondnpurayO Knnhisore v. Ncroth Kunhi Kannan, 

1 Ind Cns. 207; 18 M. L, J. 98; 5 M. L. T 277; 
32 M. 1; Korhii Rnhia v. Ahdur Rahman, 24 Ind. Cas. 
106; IL. W. 493; 15 M L. T. 356; 9Q L. J. 623; 
Scechooli Parie Amnia v. Chnthanadath Kallasfin 
Kunhi Kaiidan, 12 Ind. Cos. 765; (1911) 2 M. W. N. 
5.3; 11 M.L. T.30; 36M. 410; 22 V. h. J. 221, followed. 

A tenant is entitled to claim . compensation for 
improvenmnts according to tho Jlolabar CompcnsatioTi 
forTenanta’ Improvements /Net, 900, if tho tlie torin.s 
of the mortgage agreement arc less favourable to 
him than the provisions of the Act. [p 287, col. 2.] 
Randupurayil Knnhisore v. Ncroth Kunhi Kannan, 

1 Ind. Cas. 207; 32 M. 1; 18 M. L. .1. 98; 51. L. T. 277; 
Kochv Rahia v. Ahdur Rahman, 24 Ind. Cas. 06; 1 
L. W. 433; 15 iM. L. T. 356; 26 51. L. J. 523, 
followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge of 
Palghat, in Appeal Suits Nos, 913 and 914 of 
1911, dated the 21st September 1912, prefer¬ 
red again.st that of tlie Ui.strict Munsif of 
Alatur, in Original Suit No. 325 of 1910. 

Jlr. T. R. /?f!nirtc/ian£/ra Aiyar j for tlie 
Appellant. 

ilr. C. V. Auaufhahrishna Atyai', 
Respondents. 

This second appeal coming on for bearing 
on the 9th September, 1914, and having stood 
over for consideration till the 11th September 
1914, the Court delivered the following 

JUDGMENT.—The 1st defendant is the 
appellant. The suit was for redemption of a 
kaiiom for taking the accounts as between 
the mortgagor and mortgagee, including the 
value of improvements due to the mortgagee, 
and for the usual other reliefs. 

The lower Appellate Court has decreed, 
redemption and has given certain directions 
as to how the value of tho improvements is 
to be calculated. The questions raksed by 
the first defendant in this second appea 
are: 

(1) Whether the plaintiff could redeem 
that portion of the lands demised on the 
Jeanom of 1850 which portion i.s in the posses¬ 
sion of the 1 st defendant, on payment of 
the proportionate kanf-m amount and of the 
value of the improvements made on that 
portion by the 1 st defendant; 

(2) whether the 1 st defendant is entitled 

to tlie value of the cost of the conversion of the 
jungle lands into paraviba lands; and 


INDIAN OASES. 


287 


Voi. xxix] 


ABDULLA RO^YTHAK V. VASUDEVA RAVI VARMA. 

(.3) wbetlier the rate of compensation 
to be allowed per pani of secd sowinff lands 
is to be Rs. 7 per para as agreed upon be¬ 
tween the mortgagor and the mortgagee 
under the document, Exhibit A of 1850, or 
whether the value sliould be calculated in 
accordance with the provisions of .sections 9 
to 18 of the Madras Act 1 of 1900, called the 
* Malabar Compensation for Tenants’ Im¬ 
provements Act.” 

As regards the (irst question, there is the 
distinct finding of the lower Appellate Court 
that the original mortgage of 1850 had been 
split up with the consent of both the parties 
and it is also stated in the lower Court’s 
judgment tliat the objection was given up by 
the 1st defendant in tlie District Munsif’s 
Court and was not argued in the lower 
Appellate Court. 

Coming to the 2nd and 3rd questions, 
the lower Appellate Court construed the Full 
Bench decision in Handupuraijil Ktmhisoro 
V. Nerotli Kunhi Kaunan (1^ as decid¬ 
ing that in the case of contracts 
made prior to 1st January 1885, the 
right to claim compensation depends upon the 
terms of the contract and the rate of compen¬ 
sation is also governed by the terms of the 
contract, and not by the provisions of the 
Malabar Compensation for Tenants’ Improve¬ 
ments Act. As one of the terms of the 
Aanom, Exhibit A, is that the mortgagor 
need not pay the cost of clearing the jungle 
lands and converting them into paramhnSy 
the lower Appellate Court disallowed that 
cost. 

The decision in Uandupurayil Kunhisore v. 
N^eroth Ktinhi Kannaii (1), has, however, been 
interpreted by the later Full Bench decision 
iK'jChii Uahia v. Ahdur Uahinan (2)] as not 
inconsistent with the decision in Koshikof 
Pndiya Kovilagath Sreenian Vihraman v. 
Ghundayil }>[adattul Anant Fattar (3), and in 
NeechooH Parie Amma v. Chathanadath KaU 
la<isin Kunhi Kandan (4 . In the case of 
Neechooli Parie Amma v. Chathanadath Kal- 
lassin Kunhi Kandan (4), it was held that 

n) 1 Ind. Cas. 207: 32 M. 1; 18 M. L. J. 98j 5 M. L. 
T. 277. 

(2 24. Ind. Cas. 106; i 6 M. L. J. 523; 1 L- W. 43.3; 
15 M. L. T. 3^0. 

(3) 6 Ind. Cas. 887; 34 M. 01; (1910) M. W. N. 40.>; 
8 M. L. T. 218; 20 M. I,. J. 849. 

(4 12 Ind. Cas. 765; 36 M. 410; (1911) ? M. W. N. 
6J3; 11 4. L.T. 30. 


where tlie ka^iondar was not restrained by a 
contract made prior to .lanuarv* 18^6 from 
making improvements, but was only restrain¬ 
ed from claiming a right to compensation for 
such improvements, the kanomdar is entitled 
to claim compensation under the Act, not¬ 
withstanding the provision in the agreement. 
We are bound to follow tlie later Full Bench 
ruling and we hold that notwithstanding the 
terms of Exhibit A, the 1st defendant is 
entitled to claim compensation for conver.sion 
of jungle lands into parauthn.'t. 

As regards the 3vd question, the same Full 
Bench ruling reported in Kochu Pahin v. 
Ahdnr Rahman (2), has held that the earlier 
Full Bench decision in Handupurayil Kunhisore 
V. Se.'ofh Kunhi Kannan (1). should not he 
construed as negativing tlie tenants’ right 
to claim compensation for improvements 
according to the Act, if the terms of the 
mortgage agreement are less favourable to 
him as regards sucli right, even thougli »the 
mortgage agreement was executed before 
1883. Mr. C. Anantliakrishna Aiyar, 
the plaintiff’s learned Vakil, argued that the 
opinion of the Full Bencli on tliis point in 
Kochu Rahia v. Ahdur Rahman (2), as to the 
construction of tlie judgment in Randupurayil 
Kunhisore v. Nerofh Kunhi Kannan (1), was 
erroneous. We naturally refused to listen to 
this argument. 

In the result, we request the Subordinate 
Judge to submit findings as to the corapensa- 
tiondue to the 1st defendant for the conversion 
of judgle lands into panmhas and for the 
conversion of lands into rice-producing fields 
in accordance with the provisions of the 
^falabar Tenants’ Improvements Act. 

Time three months from receipt of records 
and ten days for filing memorandum of 
objections. 

In compliance with tlie order contained 
in the above judgment, the Temporary Sub¬ 
ordinate Judge of Palghat at Calicut sub¬ 
mitted the following 

FINDINGS.—1 am asked by tlie Higli 
Court to submit findings on the following 
points:— 

What is the compensation due to the 1st 
defendant (1) for the c''nversion of jungle 
lands into parambas^ and (2) for the con¬ 
version of lands into rice-producing fields, in 
accordance with the provisions of the Malabar 
Tenants’ Improvements Actp 
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1*'/ 'point. There is no evidence that the 
paramhas yield any income. Apparently 
they do not yield, because they are in the 
course of reclamation into paddy fields. 
,lun?le must be hrsi removed, then there 
must be levelling and putting up of 
ridges by removing the roots of trees, but 
only the first portion of the work has been 
done, and the rest remains to be done. 
So, there will be no yield now. The 1st 
defendant is, therefore, entitled only to the 
costs of clearing the jungle under section 11 
of the Act. Tliere were two Comrai.ssions 
in this case, and both Commissioners agree 
that the costs will be Ks. dl8-ll-3. 

3 . 1 find that the l.st defendant is 

entitled to Rs. 318-11-3 on this liead. 

•I. 2nd point. In deciding this point 
there are three things to l)e considered and 
they are (n) extent of lands, {h) the rent 
of the lands, and (c) the price of paddy, 
and I shall consider each head separately. 

5 . (a) 1 have already found the extent 
in pargraph 11 of my previous judgment, 
because it was upon the extent that I 
calculated the value of improvements at so 
much per pnra. The extent is 283-1.4 pujw 
approximately. 

0. According to survey measurements, 10 
prtra.v make one acre, and so there are 
about 28 and odd acres now. At the time 
of survey, the extent was 25 acres. So 
there is an excess of 3 odd acres now, or 
about 33 odd ? aras. 

7. Out of 25 acres which existed at the 
time of Settlement, 15 was double crop and 
10 single crop, as we .see from the Settlement 
register. It is admitted by 1st defendant 
that he has not done anything for tliose lands 
since then. All the lands except plots L 
series are old lands, and yet the 1 st defendant 
says that all of them except G series are 
double crop lands. This cannot be true. 
The extent of G series is only 16.f paras^ 
a little over 1 ^- acres only, whereas we found 
that there were 10 acres of single crop 
lands. So, it is clear that many of the 
plots claimed by 1 st defendant to be double 
crop are only single crop lands, and the 
Commissioners have found so in respect of 
several plots by actual observation. With 
legard to some other plots, the Commis¬ 
sioners have not e.xpressed an opinion. 
However, it is certain that the extent of old 


single crop lands is at least 10 acres or 100 
paras, and not 16 odd paras as contended by 
1 st defendant. 

8 . Tlie Commissioners have made their 
calculation on the supposition that the 1 st 
defendant will prove his assertion. They 
have taken all the lands pointed out by 
Ist defendant as double crop, and on that 
supposition they have prepared the 
account. So, they have made a mistake 
as to the rent also. For double croplands 
they have calculated rent at 6 -fold or so, 
and for single crop lands at 3-fold or so, and 
in that way they have arrived at the rent, 
but if the extent of double crop lands is 
less, there must be a diminution of rent also, 
For 150 paras of double crop the rent will 
be 900 paras of paddy, and for 100 paras 
of single crop the rent will be 300 paras, 
and thus tlie total Avill be 1200 paras, and 
this is the rent we find in Exhibit R. So, 
the rent of old land.s is only 1200 paras. 

9. I find that the extent of double crop 
lands is about 160 paras, and that of single 
crop lands 133 odd (including the new 
lands). Total is already found by me. 

10. (h) In considering the first point, I 
have already said that the rent of old lands 
is only 1200 paras. The rent of new 
lands is only 93 odd as found by tlie 
^lunsif. 

11. I find, therefore, that the total rent is 
only 1293 paras and I 7 dangUes. 

12. (c) As to the price, the Mnnsif says 
that he caused the Commissioners to make 
experiments and thus arrived at the figure 
according to the Government notification 
which was then in force. They, therefore, 
found that the price was 2 paras 6 dangliss 
2j iiazhies a rupee. According to the latest 
notification dated 16th June 1914, the rate 
is 21-69 danglias per rupee, and tin’s will 
come to about the figure arrived at by the 
Commissioners by actual experiment. 

13. I find, therefore, that the price must be 

calculated at 2pnmjf 6 2-3/4 nazhies 

per rupee. 

14. It follows, therefore, that the value of 
reclamation will come to Rs. 4,492-14-0, and 
1 find accordingly. 

15. It must be stated here tliat the 
plaintiff’s Vakil argued that the jenmi's rent 
must be deducted along with revenue and 
cultivation expenses, but there is no provision 
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in the Act for sueli Oeiluction, aiul it luis 
not been usual to make sucli deduction till 
now. I disallow tliis contention. And it 
does not seem to have been taken in tlie 
lower Court. 

IG. Then, it was argued tliat tlie cost 
of cries and tanks must he taken as a part of 
the cost of making the reclamation and that 
the eries and tanks should not he separately 
paid for, in addition to the value of reclama¬ 
tion. The Act says that cries and tanks will 
be improvements. Further, there is no 
evidence that the crop can be raised only 
with the help of the eries and tanks. Some¬ 
times these may be nece.ssary, and at other 
times the rain water alone may he sulHcient. 
There is no evidence on the point, apparently 
because the same was not taken in the lower 
Court. This is a new point raised here, and 
as it depends on evidence which is not on 
record, it cannot be allowed. 

17. My finding is that on both heads 
together the 1st defendant is entitled to 

Ks. 4,811-9-3. 

18. It may also l)e mentioned here tlnit 
the 1st defendant purchased the property for 
Rs. 3,880 only, and after that he has made 
only about 93 odd }mras of single crop lands 
and some jxiroja/aw, an«l he is now getting 
more than Rs. 8,300. 

This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issues referred 
by this Court for trial, the Court delivered 
the following 

JUDGMENT.—We accept the finding. We 
modify the decree of the lower Appellate 
Court by allowing to the 1st defendant 
Ks. 4,811-9-3 for improvements (on account 
of reclamation) in substitution of tlie amount 
of Rs. 1,983-1-7 awarded by the decree of 
that Court. 

The plaintiff-respondent will pay the 
appellant-lst defendant’s costs in this .second 
appeal. 

Time for redemption will be extended to 
six months from to date. 

Decree modified. 


AELAllAHAL) lilGIl COUR'l'. 
ExtofTiox Fiust ArrtiAL No. 323 ok 1914. 

May 3, 1915. 

Present: —Mr. Justice Piggott. 

RAM NARAIN—JuDilMKNT-DKIiTOU — 

ArrULLANT 

versus 

GOlllNI) PE RSI IAI)—DKCUKK-iioi.DKii— 

Resi‘onpknt. 

Mortijfiijc—tU'i'i'ce—'riinc jiced for fniih 
ment of nioncij—Aiiprllute Court rvlriidiinj tiiin' iiml 
fi.rinij (mother date, e/fVr/ of — Ititrrefit. 

Ill u redemptioii suit a (.'(.Ttain date lixcd in tin; 
decree for payment of the money ami it was provid¬ 
ed tliat np to that date tlie mortgagor woul<l pav 
interest at tlie eontraetiial rate. 'J’lie plaintiit 
appi'aled to the High C«)nrt. 'I'lie High Court 
eonlirmed the decision of tlio Court below and, extend¬ 
ing the period for jiaymenL of tlie money, tixi'd 
another dale: 

Held, that the I'ft'eet of the extension of time by 
the Appellate Court was to substitute the dale lixod 
bv that Court forthat lixedbytlio lirst Court, and 
tliat the mortgagee was entitled to interest at the 
contract rati’ nji to tlio date fixed by the Appellate 
Conit. [p. 290, col. 2. 

Execution first appeal from the decision 
of the Additional Subordinate Judge of 
Cawnpore, dated tlie 2Sth February 1914. 

Tlie llon’ble Mr. Midi Lai Xchrn, for the 
A-ppellant. 

Mr. A*. K. Malciijay for the Respondent. 

JUDGMENT.—This is an execution 
first appeal, and the question raised by it 
is as to the interpretation of a conditional 
decree for redemption, dated the 13th of 
January 1908, and the effect of an order 
and decree of this Court, dated August 1st, 
1910, disposing of an appeal from the said 
decree. It is necessary, first of all, to ho 
quite sure what interpretation it would liave 
been necessarj'^ to put on tlie decree of tlio 
first Court if it liad never been modified in 
any way by this Court. The suit was for 
redemption of four mortgages and tlie 
mortgagee was in possession of tlie 
property. He was entitled under the terms 
of liis mortgages to compound interest at 
Re. 1 per cent, per mensem, witli six- 
monthly rests, but was also liable to account 
for the profits of the mortgaged property 
in iiis Imnds. A reference to the .indgmeut 
nf the (ircA Court makes it clear that the 
intention of that Comt wa.> simply to give 
effect to the mutual rights and liabilitie.s of 
the parties under their contract of mortgage 

up to the 13tb of June 1008, the date 
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Hxed tor payment. Tlie lecree was 
nnfortiuuitely wonted. In referring to tlie 
profits of tlie mortgagee in possession the 
words used in the decree were as follows:— 

*' The defendant shall he entitled to get 
any further sums tliat may be found due 
to him with reference to the actual 
realizations up to the date of payment, 
together with interest at the contractual 
rate at Ks. 1 per cent, per mensem.’* 1 
must lay stress on the fact that these words, 
as they stand, are scarcely susceptible of 
any reasonable interpretation. Hither the 
word “defendant" has been used by an 
oversight for the word plaintiff”, or the 
■words “entitled to get’’ have been used 
wlieii tlie Court intended to say “liable to 
account for.’’ It is because of the ambiguous 
and unsaf isfactoiy wording of this paragraph 
of the decree tliat 1 felt ju.stiHed in 
referring to the operative portion of the 
judgment in order to arrive at the mind 
of the Court. Heading the decree and the 
judgement together, I have no real doubt 
as to what the first Court intended to do, 
and must f)e understood to liavo done. 
Tfie date fixed for payment was the DUh 
of June 190S. Up to tliat date tlie 
defendant-mortgagee was to he entitled to 
receive interest at the contractual rate, 
namely, one per cent, per mensem, compound 
interest, with .six-monthly rests, hut on the 
other hand he was to he liable to account 
for profits received by him by virtue of his 
possession over the mortgaged property, 
these proHt.s being deducted from interest. 
After tbe 1-Uh JiP'e 1908, in place of the 
right to receive the contract i*ate of interest 
and liability to account for tlie profits 
received, the Court allowed tfie defendant 
mortgagee simple interest at eight annas 
per cent, per mensem. 1 have no doubt 
that the Court of first instance did not 
intend that either the right to receive 
interest at the contract rate, cr the laibility 
to render account for rents or profits, 
should continue beyond the 13th June 
1908; nor do 1 find anything in the decx*ee 
which, in my opinion, requires to be interpreted 
as extending either this riglit or this 
liability beyond tlie date fixed for payment. 
Now comesj the otfier question, as to the 
effect of this Court’s decree of August 1st 
1910. The appeal before this Court was by 
the plaintiffs-morfgtigors. That appeal was 
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dismivSsed and the decree of the first Court 
affirmed: but the time for payment was 
extended to a period of six months from 
tlie date of this Court's decree, that is to 
say, to the 1st of February 1911. In my 
opinion tlie effect of this extension must 
be considered to he a substitution of this 
date, namely, tlie 1st of February 1911, for 
tlie 13th June 1908 in the decree of the 
first Court. The defendant-mortgagee will 
he entitled to interest at the contract rate 
upto the extended date thus fixed for payment 
and will be liable to account for the profits 
received and enjoyed iiy him up to that 
date. Beyond that period liis right nndliability 
will botli cease, and in lieu of either he will 
retain the right to receive simple interest 
at eight annas per cent, per mensem. This 
is the principle on which the Court below 
has proceeded in preparing the decree absolute 
for sale, which lias followed on the failure 
of tlie plaintiffs-mortgagors to avail themselves 
of tlie opportunity to redeem tlie ^property 
within the period fixed. The appeal, therefore, 
fails and is dismissed with costs, including 
fees on tlie higher scale, For the purpose of 
proper calculation of fees the appeal will be 

valued at Ks. 7,000. 

A ppt'dl (iisinifiscd. 


PRIVY COUNCIL. 

Ai'pkal from the Calcutt.v High Court. 

November 2, lOU-. 

Present :—Lord Dunedin, Lord Shaw, 

Sir John Edge and Hr. Ameer Ali. 
DHIRAJ CHANDRA BOSE and another— 

Defendants—Appellants 
verstis 

Srimiiti HARI UASI DKBI aki) axothbi! 

—Plaintiff.''—Respondents ^ 

lit'iujal Land Itevcnue Sales Act (XI of 
(5, 2‘i—Einbaiikiiient chnrges, sale for, ichelher s 
for land revenue — Collector, jurisdiction of. 

A s.'ile of an estate for aiTears of 
cbargi'b (p«/6a»un) is not a sole for . 

revenue, nml it is not competent to a to et 
to hold such a safe uuder Act XI of 1859. 

Appeal heard ex parte from a judgment and 
decree of tbe High Court, dated Jnly-lth, > 
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reported as 7 Ind. Cab. -t3, reversing a 
judgment and decree of the Subordinate Judge 
of Midnapore, dated ilarcli 29t!i, 1909. 

FACTS of tlie case appear fully from 
tlie judgment of tlie lligb Court reported in 
7 Ind. Cas. 4o. 

Mr. Dnune^ for the Appellants, contended 
that the sale for arrears under Act XI of 
1869 could not be set aside. The respondent 
had fallen into arrears and notices, dated 
February IGth, 1907, were duly issued under 
sections 0 and 13 of the Act of 1869 Hxing 
the date of sale as March 2t)th. Tliese notices 
were duly served under section 7 upon tlie 
ryuts and other tenants not to pay rents to 
the lespondent. On March 13th, 1907, a 
further certiHcate for Its. 09-13-9 was tiietl 
in the Collectorate under Act 11 of 188- for 
embankment charges. On March 2.)th, 1997, 
she presented a petition to the Collector for 
exempti«)n of the shares in ([uestion from 
.sale. The Collector made the order in favour 
of the respondent. The order was made 
under section 18 of Act XI of 1859, which 
provides that the Collector should duly 
record in a proceeding the reason for granting 
such exemption. It was a preliminary pro¬ 
ceeding, constituting a sine qua non to an 
order for exemption being made. Under sec¬ 
tion G the sale was to be to the highest bidder 
and no payment or tender for payment made 
after the latest date for payment shoulil bar 
or interfere with the sale either at the sale 
or after its conclusion. The .sale took place 
without an order for exemption being made. 
On ^larch ‘ioth, the respondents' agent de¬ 
posited Us. 807 in respect of the various dues, 
which was short by Us. 69-13-9 of the full 
amount required to be paid. On ^larch 26th 
the matter came before the Collector, who, on 
the deKcit being reported to him, directed 
that the sale must proceed. Tlie respondent 
appealed to the Commissioner under sec¬ 
tion 26. The appeal was dismis.sed on July 
26th, 1907, and the .sale became Hnal and 
conclusive under the Act XI of 1859, sec¬ 
tion 27, and the sale certificate granted to the 
purchaser under section 28. The re.spondent 
had established no irregularity in connection 
with the sale or one by reason of which she 
sustained some substantial injury. The 
Court had no juri.^diction under section 33 
to annul the sale. The failure to deposit the 
arrears due was a matter for which she and 
lier a^opt were entirely I’esponsible. 


[Mr. Ameer Ali referred to section 3 of 
Act XI of 1859.] 

[ Loud Dunedin: Does the notice specify 
the day when money is to be paid?! 

In ca.se of arrears of revenue it took the 
form of .sale; in other eases it was a kind of 
decree enforceable along with other debt.s. 

[Mr. Ameer Aei: Tlic Collector allowed 
the arrears to he paid; section 18 must he 
read with other sections.] 

[li"Ri» Shaw; The Collector has power to 
grant exemption.] 


[iiOun Dunedin referred to .section 33.1 
[buRD SiiAW; Section 33 is for arrears of 
ivvenue.] 

The whole point wa.s wlielher it was a sale 
for arrears of I’evemio under certilicate. 

LliOUJi Dunedin: If you bring it under 
.section 33, it is hopeless. If you could show 
tl'.at it was a sale under section 6, the thing 
would be unimpeachable.] 

[IjOkd Sii\w: It must bca.sale for arrears 
of the (loveniment revenue. It does not 
include anythii.g else. If at the time of 
sale, there is no arrear of revenue, the sale 
would be invalid. No honest Covernment 
could act ill any other way.] 

[Mi;. Ameer Ati: It is the act of the 
Collector whose duty it is to inform the pub¬ 
lic of tlie arrears.] 

The Kespondents did not appear. 


JUDCrMFXT. 

Lord Dunedin. —This is an appeal iieard 
e.v parte, and whenever this is the case it i.s a 
matter of considerable anxiety to the Hoard. 
Hut in this appeal that anxiety was certainly 
relieved by the exceedingly fair and candid 
way in which it was presented by the learned 
Counsel for the appellants. In the result, 
upon a full consideration of the circum¬ 
stances, their Lodrships see no rea.son for 
interfering with the judgment of the Court 
below. 

They will, tlierefore, humbly advise His 
Majesty to dismiss the appeal. 

Appeal (lis^hiisseiL 
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AI.LAHADAD lIHill COURT. 

•Skconu Civil Aitlai. No. 0l>5 ok lOl U 

April 21 . 

rreseut: —Mr. .Tustije Pi^rgott. 
A.MIK SHAH \\D OTIIKU^ — IM.AINTIFF.S — 

AlM•K).LA^■TS 


versus 

TLMjA PANDE and otuurs—Defendants— 


ReSDON DENTS. 

Morhjniir—Kiultmeti properhi — }[ortijatici‘Ji‘‘>>n 0 K.<fv‘ 
— JjiDt'ttttini} — lAinildtiim -Tc/ {IX oj UlO'»), x. 10, 
Nr^i. /, -1/7. U14—//0 «jT(iO’oh (IXi-f 1870, 10. 

A c-uil for possossiim of uii cikIowoiI [u-oporty 
a ))orso!\ who lias boon hohling It as a mort- 
gjigoe from tho trustoes of the ])rt)pi*rtv for o\'or 
12 years, ])ri»)r to the comiiii; into force of ilie l.iini- 
tation Act IX of ISTK on the f^rouml that the ailiena- 
tion wjis nail and void, is barred bv liinitsition. [p. 
203. col. 1. 

Jih/diiih(t (iosxciniii V. UniiKicIniiiiliti (r'u.vicc»«», 31 C. 
31-1, followed. 

Tit-linri Lttl V. MuIi iihiikkI Milti'iki, 20 -V. 482; A. W. 
X. (1898) 123, referriMl to. 

Second appeal from the decision of tlie 
Subordinate Judge of Gha/.ipur, dated the 25tli 
of February 191U 

FACTS.—The plaintiiTs, alleging them¬ 
selves to be irustee.s of a certain shrine, 
brought a suit for cancellation of two 
mortgage.^ executed by a former mntivaUi 
on Jf-’th Stiili 10th, 1-GU I'asli and Muifk Sudi 
2nd 1205 Fash respectively, and for po.s- 
session on the ground that the property 
mortgaged was icaiif property. The main 
plea in defence was that the suit was 
barred by limitation. The Court of Hrst 
instance held in favour of the plaintiff 
and found that the mortgages w'ere without 
consideration and, therefore, section 10 
read with Article 134 of the Limitation 
Act applied. On appeal the lower Appellate 
Court dismissed the suit, on the ground 
that the time began to run against the trustees 
when the mortgagee took posses.sion of the pro 
perty. It relied on llehari Lai v. Muhammad 
Mvtluki (1). The plaintiffs appealed. 

Mr. Muhaiiimad Jshaq Khan, fur the 
Appellants;—The Court of first instance has 
found in clear and express terms that 
the mortgages were without consideration 
and the lower Appellate Court i.s wrong 
in dismis.sing the suit without finding that 
the bonds were without consideration. No 
suit, having regard to tlie possession of 
section 10 and Article 134 of the Limitation 
Act, against the assign of a trustee is 


barred by limitation if the transfer is not 
supported by valuable consideration. 

Mr. Lakshmi NaraijaUf for the respond- 
auts:—There are two points to be considered 
in this case. The first is whether the 
question of consideration can be raised 
now. Tliere was no issue fixed in the 
Court of first instance as regard.s 
consideration. Moreover, the transferee 
Imving been in peaceable po.ssession of the 
property for over fifty years, the plaintiff.s, 
who are no parties to the transaction, 
cannot raise the que.stion of consideration 
when tliey practically admit the execu¬ 
tion of the bonds. 

The other question is whether the suit 
is barred by limitation. The mortgages 
were executed in the years 1853 and 1858 
and they were already barred by 12 years 
rule of limitation prior to the coming 
into force of the Limitation Act of 1871. 
Section 10 of timt Act is in effect the same 
as .section 10 of the present Act and the.se 
Acts can have no retro.spective effect. 

He relied on Jagamha Oosicami v. Hama- 
chaitdra Ooswami (2). 

Mr. Ishaq Khan, in reply cited Jewtoi 
Sahoc V. Shah Kuheerood J>een{S), Shaikh haul 
Mahomed Lalla Brij Kishore (4), 

JUDGMENT.—Tlie question raised by 
this second appeal is whether the lower 
Appellate Court was justified in dismissing tlie 
suit brouglit by the plaintiffs-appellants 
now before me, on the ground that it was 
barred by limitation: stated somewhat more 
strictly, the precise point is whether the 
lower Appellate Court was justified in .so dis- 
mis.sing the suit, without formally recording 
a certain finding of fact which, it is contended, 
has not been recorded. The plaint as filed 
Avas somewhat curiously drafted. The land 
in suit Avas stated to be revenue-free land 
appertaining to a certain icaqf created ni 
faA'our of a shrine, known as the shrine of 
Hazrat Shah Nandpir in the Ghazipur Dis¬ 
trict. The plaintiffs claimed to be the 
trustees of the said shrine. Tliey impleaded 
three defendants, though the allegations in 
their plaint are entirely directed against Tula 
Parde, defendant No, 1. There is no explnna- 

(2) 31 C. 314. 

(3) 2 M. I. A. 390; 6 W. R. 3 (P. C.); 7 Sutli P. 

J. lOOj 1 Sar. P. C. J. 200; 18 ll. K. 24S. 

(4) 17 W. R. 430. 


(1; 20 A. 482; A. W- N. (1898) 123. 
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tiou of the appearance of the <lofen(h\nts Xoa. 

*J ami 3 on the record, beyond the remark 
that they have been impleaded aa proforma 
defendants. I may add that they are not 
impleaded in the -nd appeal now before me. 
AVith I’ejxard to t!\e defendant Tula, it is 
alleged that he was the tenant of the land 
speciiied in the plaint; but that he liad 
succeeded without the plaintilfs’ knowledge 
in getting himself recorded in the village 
papers as being in possession of a 3, oth share 
in the said land as mortgagee. It was said 
tliat there was no asliaf, reality or sub¬ 
stance, in the alleged mortgage. It was 
further stated that these facts came to the 
knowledge of the plaintiffs wlien tliey sued 
tlu> said Tula for arrears of rent. Tula 
pleaded the mortgage and eventually, tlie 
decision was in his favour as regards the 
3 otli share of which ho claimed to be the 
mortgagee. The date of the decision of the 
Hevonue Court against the plaintiffs on this 
l)oint, namely, the 2bth November 1!H1, was 
stated as the date of the origin of the cause 
of action. In the last paragraph of tlie 
plaint, while specifying the reliefs souglit, 
the plaintiffs for the first time admitted in 
a casual sort of way that they were aware 
that the defandant Tula was claiming to hold 
under two mortgage-deeds of specified dates. 
The decree asked for is one for recovery of 
possession, on the ground that the land speci¬ 
fied at the foot of the plaint is mtiafi land 
forming part of an endowment in favour of 
the shrine of Ha/.rat Shall Nandpir, wliich no 
one was entitled to mortgage, sell, or transfer 
in any other way. Tlien follows the specifica¬ 
tion of two mortgage-deeds alleged to be in 
themselves null and and void, and a prayer 
that they may be declared to be so. 1 he 
dates of the mortgage-deeds are given accord¬ 
ing to the Fasli era. The earlier of the two 
is dated sometime in the year 1853 or 
A D. while tlie date of the latter, which is 
the more important for the purpose now 
before me, corresponds with 5th February 
1859. The lower Appellate Court has recorded 
a finding that the per.sons who were, on tlie 
dates borne by these deeds, the trustees or 
managers of the shrine executed the mort¬ 
gages in question in favour of T. ula Pande, 
who thus became the mortgageeof a 3 ^5thshare 
in the land in suit, the whole of which had 
been Ids occupancy holding. 


That Court also points out that the defend¬ 
ant’s status as mortgagee to this extent 
was recogni/.ed at tlie Settlement of l88-t 
A.-l>., and that in the years 18(lb and lS90 
attempts to claim from liim the rent of the 
land in suit had been defeated to th3 extent 
of the 3 5th share held on mortgage, upon 
the defendant’s setting up the mortgages in 
question. The Court below holds it clearly 
proved that from the year 1860 onward, if 
not earlier, the defendant has been successful¬ 
ly asserting against tlie manageis of the 
shrine his rigid to hold possession under 
the mortgages now called in question. On 
these findings the learned Subordinate Judge 
has dismissed tlie suit ns barred by the 12 
years' rule of limitation, whetlier Article 1.31 or 
Article 141 of Scliedulo 1 to the Indian liimi- 
tation Act, Xo. I.\ of 15*08, be applied. Ife sup¬ 
ports himself by the decision of a Full liencli 
of this Court in IMiari Lol v. Muhainmail 
Mntiahi (1). It is contended before me tliat 
tlie Court of first instance had recorded ii 
finding to the effect tliat the defendant Tula 
liad failed to prove that tlip mortgages in 
tiiiestion were for valuable consideration, 
and that tlie lower Appellate Court should not 
have dismissed the suit without expressly 
reversing that finding. 1 have pointed out 
already tlie form in which the plaint was 
drawn up. The mortgage or mortgages 
under which the defendant Tula claimed 
to hold were indeed assailed as null and 
void, but tlie only reason put forward was 
that the property vsaid to he mortgaged was 
trust property and so inalienable. The 
plaintiffs avoided mentioning the particular 
mortgage-deeds wliich they desired to assail 
until the very end of their plaint, and even 
then never suggested tliat the person or 
persons who liad executed these mortgages 
liad received no consideration. The point 
was not raised by the pleadings and tlio 
defendant was not put to proof of the 
passing of consideration, even supposing 
that he could he expected, after tlie lapse 
uf 50 or GO years, to produce any evidence 
on the question of consideration other than 
the recital in the deeds themselves. The 
decision of the lower Appellate Court pro¬ 
ceeds on tlie assumption that there was 
an actual contract of mortgage between 
the trustees of the endowment on one side 
and the defendant 'I'ala on the other, that 
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is to saj', an actual tr:insfor by way of 
mortgage which conhl only be called in 
question on the ground of the limited 
rights of the transferor in the property 
purporting to be dealt with. I tliink this 
is a reasonalde view of the case on the 
facts as stated in the judgment of the 
lower Appellate Court. Apart from this, 
the decision of that Court has been sup¬ 
ported before me on another giound. 
AVhat the appellants now before me say 
is that, in the absence of an express 
finding that Tula was an assignee for 
valuable consideration from tlie then 
trustees of the ivaqf, the case is covered 
and limitation saved by the provisions 
of section 10 of the Indian Limitation 
Act, No. IX of 1008. The principle laid 
down by tliat section was introduced for 
the first time in the Limitation Act No. 
tX of 1871 which came into force on the 
1st of July 1871. The later of the two 
mortgage-deeds now sought to be attacked 
bears a date more than 12 years prior 
to the coming into force of the Act above 
mentioned. According to the principle 
laid down in Jagnmha (ioswami v. Ravin’- 
chnu'Ira Oosicoini (2), the present suit 
would in any case be barred by the fact 
that Tula had been in possession, holding 
as mortgagee from the tru.stees of the 
endowed property, for 12 full years and 
move, prior to the coming into force of 
the Limitation Act of 1871. On these 
grounds I hold that this appeal fails and 
I dismiss if with costs. . 

Appeal (Usviisseil. 


^^lADRAS HICtH COURT. 

CivHi Miscellaneous Appeal No. 174 

OF 1914. 

March 9, 1915. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 

THIRUVENKATACHARTAR— 

ArcTiON-prscuASER—A ppellant 

versus 

THANGAYI AM^IATj axd another—• 
Petitioner and insolvent—Respondents. 

Proviyicinl Inftolvency Act (HI o/1907), S5. 20, 22— 
Sale held hy Receiver—Conditions of aale changed just 
hefore sale—Application to Court by credpor to set aside 
^iilf — Pou-er of Cou rt to set aside sale—‘Person aggrieved,’ 
jiieaning of. 


An Official llcccivor, in whom the property 
of an insolvent vested under an order of 
adjiidication, issued a proclamation for sale of 
certain properties, subject to two mortgages subsist¬ 
ing thereon. On the date fixed for the sale he 
varied the sale i)roclamation by noting that the pro- 
pertios would bo sold free of the mortgages, and 
sold tlip ])ropertics accordingly. The respondent, a 
creditor of the insolvent, ])ut in an application to the 
Di.stricr Court to set aside the sale, on the ground tliat 
the action of the Receiver in varying the sale jn’oclam- 
ation was irregular and that by reason of the irregu¬ 
larity the properties ha«l fetched a very low price; 

Hold, tliat the Court had jurisdiction to set aside 
tin* sale inasmuch as under section 22 of the Provin¬ 
cial Insolvency Act it had an unfettered discre¬ 
tion to set aside any order passed by an Official 
Receivci. [p. 206, col. 1.] 

Bhiifchandas Lalhihhai, In re, 7 Pom. L. R. Ooi; 
Woonv'nlla & Co. v. Macleod, 30 B. 8 Bom. 

L. R. -K), referred to. 

Though a Court does not ordinarily interfere 
with an order jiassed by a Re*t;eivor in the exercise 
of his discretion, it will do so where jiroper reasons 
are shown tliat the acticin of the Receiver was 
irregular and has ]irejudiced the interests of the 
cretiitors. [p, 200, cols. 1 A* 2.] 

Lloyd, A'.v porre, Peters, In re, 17 L. T. (51, referred 
t'». 

Any person who isentitlod to demand a decision of 
the Court in respect of the property of an insolvent 
and would be damnified if the deci.‘*ion goes ngainsb 
him, is a ]ierson aggrieved within the meaning of 
section 22 of the Insolvency Act. [p. 297, eol. l.J 

In re Lamb, E.r purle Ronrd of Trade, (1891) 2 Q. 

B.80r); (51 L. J. Q. B. 71; 9 R. 636; 71 L. T. 12: 1 

.Manson, 373; Ex parte, Offeiul Receiver, In re Reed, 
19 (^. B. D. 171; 5(5 L. J. Q. B. 4-17; 56 L. T. 876; 3o 
W. R. 660: 1 Morrell, 22.5, followed. 

I/ansesirar (thosh v. Rakluil Dus, 20 Ind- Cas. 683; 
18 C. L. .1. 3.59; 18 C. M'. X. 3(:6: Ec parte Sidehothanr, 
In rc Sidchotham, (1879) 14 Ch. D. 1'.8; 19 L. J. 
Bk. 41; 12 L. T. 783; 28 \V. R. 71.5, distinguished. 

In rc Lninitni, Ex jtartc Stevenson, (IHO-i) 0.3 L. .L 
Q. B. 570; 70L. T. 736; 10 R. 220; 12 W. U. 196; 1 
Manson, 169, referred to. 

Appeal against an order of tlieDistrictCourt 
of Tanjore, in Insolvency Appeal No. 168 of 
1914, in Insolvency Petition No. 13 of 1913 
(in Insolvency Petition No. tO of 1910 on the 
file of tlie Oftieial Receiver’s Court, Tanjore.) 

FACTS.—Tins is an appeal by the auction- 
purchaser against the order of the District 
Judge of Tanjore, setting aside the .sale by the 
Official Receiver of certain properties of the 
insolvent. The properties were first adver¬ 
tised for sale subject to encumbrances. On 
the date of sale he sold itfreeof encumbrances. 
Under section 22 of the Insolvency Act, 
one of the creditors applied to the District 
Court to set aside the sale on the ground 
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that the property would Imve fetched a 
larger price. The sale was set aside. The 
appeal is against tlmt order. 

Jkir. T. Jiaiiciachariar, in.structed by ^fr. li. 
Rangachavmryiovihe Appellant, contended that 
the District Court had no jurisdiction to set 
aside the sale, on the gi'ound that section *20 of 
the Insolvency Act was controlled hy section 
*22of thesame Act,that tlieOtlicial Receiver 
had absolute power to sell tlie property: 
tlbo 7 i(C(i//n A* Co. V. Mach^od (iV Once the 
Official Receiver acted fide in the matter, 
the District Court had no jurisdiction: Idogd, 
Ex parfe, Peters, In re (*2). 

Mr. R. Kfippnsirami Aiynr, iippehved for the 

Respondents and argued contra. 

JUDGMKNT.—The Official Receiver of 
Tanjore, in whom the property belonging to 
tlie iiisolvent vested under an adjudication 
order, issued a proclamation for the sale of 
the pi’operties in dispute. In it he stated 
that the properties would be sold subject to 
two mortgages subsisting in favour of certain 
secured creditors. The sale was fixed for 
the ‘21st March 1911. On that day the 
Official Receiver noted in tlie sale proclama¬ 
tion, “Intending bidders present say that 
the properties would fetch a better price if 
they are sold free of mortgage . . • • 

Under these circumstances in modification of 
the terms of the sale proclamation, I propose 
to sell now the properties free of encum¬ 
brance.” The properties were purchased by 
the appellant for Rs. *22,U0U. This was on the 
22nd March.Ontho'Jthof April an application 
was made to the District Court by the les- 
pondeiit, who is also one of the creditors of 
the insolvent, for setting aside the sale on 
the ground that the variation in the sale 
proclamation was irregular, that if the 
properties ^had been advertised to be sold 
free of encumbrance, a larger number of 
bidders would have been pre.sent. that she 
was prejudiced by this action of the Official 
Receiver in directing the sale at the last 
moment free of encumbrance, and that there 
was an oiler of Rs. 25,000 for the property, 
b'or the above reasons she prayed that the 
sale be set aside and that a fresh auction be 
held in respect of the properties. The Dis¬ 
trict Judge was of opinion that the proce- 

(D 3013. 51.5;8 Pom. L. K. 10. 

Ci) 17 L. T. (It. 
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dure adopted by the Official Receiver 
was irregular and that there was good 
ground for the allegation that the cre¬ 
ditors were prejudiced by tlie variation in the 
proclamation of .sale, and set aside the .sale. 

In appeal Mr. Rangachariar raises three objec¬ 
tions to tlie order of the Di.strict Judge. In 
the place he argues that (he Di.strict 
Judge had no juri.sdiction to set aside the 
sale held liy the Official Receiver. Redraws 
attention to section 20 of the Provincial 
Insolvency Act, which gives the Receiver 
full discretion to sell property and to grant 
receipts by clau.ses («) and (A), but wliicli 
restricts the po\vers of tlie Official Receiver 
in regard to other matters in the subseQuent 
clauses by directing tliat he should obtain 
the .sanction of the Court. Clauses (a) and 
(l>) of section 20 correspond in a general 
way to section 50 of the Bankruptcy Act, 
wliereas clause (c) downwards have been 
ailopted from section !>7. Both these sections 
are subject to the general power of super- 
vi.sion retained hy the Courts in Knghind 
under section 90 of the same Act. Section 
22 of our Act has a similar provision. Wliere- 
as clauses («) and (/») of section 20 contem¬ 
plate the exercise of ordinary powers wliich 
are incidental to the management of an in¬ 
solvent’s property, clause (r) onwards refer 
to the ilealings with the insolvent’s property 
which are calculated to throw an onerous 
obligation on the estate itself. It is for that 
reason tliat tlie previous sanction of tlie 
Court is considered necessary befoi'c the 
Receiver is allowed to exercise tliose powers. 
In either case, whetlier a power is exercised 
witliout obtaining the sanction of the Court 
or after obtaining its sanction, the general 
superintendence possessed by the Court to 
correct irregularities committed by an offi¬ 
cer of the Court is not affected. Mr. Ranga¬ 
chariar contends that tlie decision of the 
Receiver acting under clause (a) is not 
controllable by the Court. We are unable 
to agree w'ith this contention. The first clause 
of section 20 says: “ Subject to the provision.s 
of tlie Act tile Receiver” shall do certain 
things and wdien we come to section 22, we 
see tliat liberty is given to “any person ag¬ 
grieved by any actor decision of the Re¬ 
ceiver to apply to till* Court which may 
confirm, reverse or modify aiii" act or deci. 
sion complained of." It is true, as pointed 
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ont by Mr. Rangaclmriar, that section 81 of 
the Indian In.solvency Act of 1 h4S, prior to 
iU amendment and consolidation with the 
Presidency Towns Insolvency Act of 1009, 
was held by tiie llombay Higli Court in 
JihulkhanJas LaJluhhai, In re (3), not to enable 
the Court to interfere with a sale made by the 
Othcial Assignee. In that section the .same 
unlimited power of interference which is 
given by section 22 of the Provincial Insol¬ 
vency Act, is not to be found. But nonethe¬ 
less it seems to us that even under section 31 
of the Indian Insolvency Act, it was open 
tothe Court to entertain application against 
a sale held by the Ollicial Assignee if it was 
irregular and unauthorised. In ]\''oo)nrnlla A 
(^i>. V. Mach'd'I (1), the final decision is 
made to rest upon the ground tliatthe CoinT 
is not bouiul to interfere because it is dis* 
cretionary to do so. It may be open to 
question whether tliis decision should be 
followed in cases arising under the Presi¬ 
dency Towns Insolvency Act as it stood prior 
to its amendment. But we have no hesitation 
in holding that the language of .section 22 
of the Provincial Insolvency Act is clear and 
unambiguous and gives unfettered discretion 
to the Court to set aside llie order pa.s.sed 
by the Official Receiver. 

The second objection relates to tlie un¬ 
desirability of overruling the OHicial Receiver 
in matters which are w'tbin his competency. 
The District Judge points out that the 
change in the conditions of tlie proclamation 
witliout giving sufficient notice of it Iiad the 
effect of preventing intending hidilers from 
coming forward. An affidavit was Hied in 
the Court below by the respondent’s agent, 
which says that one Srinivasa Iyer had 
offiered to purcimse tlie property for 
Rs. 25,000 and tlie said intending purchaser 
had already made a deposit of 25 per 
cent, of the purchase-money with the Receiver. 
Under these circumstances we cannot .say 
that the District Judge on the materials 
before him did not exercise his discretion 
properly. In Lhi/d, E.c parte-, Peters, In re(2),all 
that was held was that discretion of a trustee 
will not be interfered with unless it is shown 
that he has acted as no i*easonable man 
would. It is not an authority for the pro¬ 
position that where proper reasons are given 

(;0 7 nn'ii. h. I{, <)', l. 


by a Court for holding that the action of 
the Receiver was irregular and has prejudiced 
the general interests of the creditors, it should 
not set aside tlie order passed by the Receiver. 

Tlie third objection of Mr. Rangachariar is 
that the petitioning creditor, the respondent, 
is not an aggrieved party under section 22 
of tlie Provincial Insolvency Act. He relies 
upon a judgment of the ColcnUa High Court 
reported in Hanseswar Ghosh v. Pahhal Das 
(•'hose (4). In that case a stranger, not a 
creditor, who had been injuriously affected 
by the procedure adopted by the Official 
Receiver was held not to come under 
file designation of persons aggrieved.” 
^lookerjee, J., quotes the language of James, 
li. J., in E.r parte Sidebofhaiii, In re Sideh)- 
fhum (5) and points out that a third party 
has his remedy by way of .suit, and that 
no act rf the Receiver can conclude his 
title : he came to the conclusion that he 
was not a per.son aggrieved under the In¬ 
.solvency Act. In the present case the 
respondent is a creditor and tlie fact 
that she liappens to be an • unsecured 
creditor, is a point in her favour. It 
was pointed out in In re Langtry, Ex parte 
Sfei-enson (6), that a creditor, though 

he liad not tendered his proof at the date 
of the order, uas a person aggrieved with 
reference to a scheme of arrangement which 
injuriously affected the rights of creditors. 
In re Lamft, E.v parte Ihard of Trade (7), 
Lord Esher points out that any per.son 
who is brought before the Court to sub¬ 
mit to a decision is, if the decision 
goes again.st him, a per.son aggrieved; and lie 
refers to his own decision in E.v parte Official 
Pereiver, In re Reed (8), wdiere he explains the 
language of James, L. J., in Ex parte Side^ 
hothain. In re Sidehotham (5), as meaning 
a man against whom a decision has been 
pronounced which lias wrongfully re¬ 
fused him something which he had a rigid 
to demand. 

(4) 20 Ind. Cns. G8‘Jj I8 C. L. J. .T’O; IS C. W. N- 
360. 

(o) (1879) U Ch. 0. 4.>8; 49 L. .T. Bk. il; 42 h. 

783; 28 W. R. 715. 

(6) (1894) 63 r,. J. Q. B. 570; 70 L. T. 736; 10 U- 
220; 42 W. R. 496: 1 Manson. 169. 

(7) (1894) 2 Q. B. 805; 61 L. J. Q. B. 71: 9 K- 

636; 71 L. T. 12; 1 Mnnson. 373. ^ 

(8) 19 Q. B. D. 174: 56 L J. Q. B. 4+7; 56 1.. 1. 
876; 3.5 W. R. 660; 4 M.>iTon. 22.5. 
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PARTAl* NAUAIN SlNGlI. 


In the case before us, the creditor is 
entitled to a decision in respect of the 
sale of the property of the insolvt'nt, 
and she is certainly a person who would 
be damnitied if the decision goes against 
her. Therefore, in the language of bord 
Ksher, she is a per.son aggrieved. We 
must hold for these reasons that the 
decision of the District Judge is right and 
that this appeal should h? dismissed with 

costs. 


though the cases of ejectment liave mit been 
numerous. He collects rent according to 
his share, the co-sharer also collecting to tlie 
extent of his l UUh share. It does not 
appear wliether the right of the co-sharer to 
collect his r/aohi of rent is based on custom. 
The n'njjh-iihnrz is silent on the subject and 
it is probable tliat tlie arrangement suits tlie 
convenience of the co-slmrers. Hut Nageshar 
objects to the tenant, the present appellant, 
being ejected and the anestion arises wlio- 
ther the /rt'a/»n'</ui'-respondent is entitled to 
eject the tenant against the wish of the 


COURT OF TITH HOARD OF RFYKNUF, 

UNITED PROVINCES. ^ 

Hevrnck Petition No. o of 1905-0(1 
OF liicKNOw District. 

March 15, 190(i. 

Pre.^ent: —Mr. Hardy, S. M. 

GAJRAJ SINGH—Pi.aintiff—Api*f:i.i,ant 

versus 

Mu/iamia UDBY PARTAB NARAIN 

SINGH— Defendant—Respondent. 
Ejectment, ^uit for, by lambaraar-O/t.rr co-sharer. 
no pnHiex—Co.>^fiavere moking .<eparnte colertinn.<j- 
—Lambarclar, rights of, to eject qua lanibar<lai—(hot/. 
Jtont AcA (XX'£/o/188(5), ss. lOS (8), I2(i (1). 

A latnhardar, thougJi ho does not make tlie 
entire collections of the village, is entitled to mauitani 
a suit for the ejectment of a tenant, the consent or 
dissent of other co-.sharers being iminatenal. Section 
1J()(1) of the Oudli Kent Act is no bar to such a 
suit A share-holder objecting lo hi.^ action has 
his irmedy to apply for his i-enioval and to 
his share.’ [p. 298’col. l.J 

Second appeal from an order of the Com¬ 
missioner of the Uucknow Division, dated the 
‘ilth Augn.st 1905, reversing that of the A.ssis- 
tant Collector of liucknow District, in a case 

of ejectment. 

JUDGMENT.—This is a second appeal m 
a suit contesting a notice of ejectment under 
section 108 (S), Oudh Rent Act. Ihe deci¬ 
sion in the present case will govern two con¬ 
nected cases. , 1 i ii 

The notice of ejectment was issued by the 

Maharaja of Ajudbia who is 
prietor of the village. He also holds lo KRlis 
of the under-proprietory right, Nageshar 
Hiksh being the co-slmrcr of tlie remaining 
l/ieth share. The Maharaja is the lamhnr- 
(lar and the evidence goes to show that he 
has granted leases to and ejected tenants, 


co-sharer. 

The Assistant Collector held that under 
section 12(» (J) of Uie Oudli Rent Act no 
custom had been proved, and tliat the 
settlement trujih-ul’dr: did not confer on tlie 
Intnhiinldr the right of ejectment. He, there¬ 
fore, set aside the notice. 

Tlie Commi.ssioner held a different view. 
He pointed out that “collection of rent can 
he divided hut ejectments cannot, and the 
fact that the eo-s)iarer collected his quota oi 
rent did not bar ejectment by the hnnhardar. 
The usal rule is that theis entitled 
to eject ^section 12() (2), Oudh Rent Act | 
and it is for those who allege the contrary 
to prove it.’' There being no rebutting evi¬ 
dence, the Commissioner held that tlie /uia- 
hardar was entitled to eject, though the 
evidence as to custom was not very full. 

hi appeal it is urged that no custom 1ms 
been proved authorising the lamhardar to 
eject and that the decision contravenes sec¬ 
tion 12t) of the Act. 

It must be admitted that evidence to 
prove custom, that it is ancient, reason¬ 
able and certain, is not forthcoming ; such 
evidence as there is shows tlmt the lamhardar 
has exercised powers of ejectment in the past. 
It remains to he decided whether the term.s 
of section 12(5 (1) preclude the lamhardar 
from ejecting. 'L'he section does not define 
the powers of a lamhardar. It merely says 
that a slmrer in an under-proprietary tenure 
in which a division of land has not been 
made among the sharers, shall not sue for 
arrears, enhance or eject except througli a 
]danager authorised to collect rents on behalf 
of all the sharers. Its object was to prevent 
suits for arrear.s being brought against 
tenants by numerous co-sharers, and it is not a 
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compendium of tlie duties of tlie lamhania/' 
who liolds Ills position by Statute and wl»o 
‘’exercises Itis powers independently of the 
eo-sharers, tlieir eoiisent or dissent being’ 
immaterial." lly general custom arising 
from the necessity of tlie case the lamhar<lar 
is entitled to eject, enhance or sue for 
arrears of rent, a shareholder objecting to 
to his action lieing able to apply for his 
removal or to partition his share. The fact 
tliat in tills particular case a co-sharer sepa¬ 
rately collects rent to the extent of his .sliare 
does not weaken the autliority of the ftiui- 
hdvihir in matters like enhancement or eject¬ 
ment, which must be elVcctod by the repre¬ 
sentative of the co-sharers though his autho¬ 
rity to collect tlie co-shaier’s quota cf rent 
is probably for purposes of convenience in 
abeyance. The appeal is di.smissed with co.sts. 

Appetil 


PRIVY COUNCIL. 

ArrKAii KBOM TUB Madras Hioh Corirr. 

ilarch 15, Iblo. 

Present: —Lord Dunedin, Lord Shaw, 

Sir George Fnrvvell, Sir John Kdge and 

,Mr. Ameer Ali. 

V. VLNKATANAKAVAXA PILLAY, 

DBCKASKD — PlAINTIKF—ApCK I.I.AM 

versus 

Y. SUHBA^IM AL AND ANoTiiF.i;—D efbxdants 

-ReSI’OXDKXTS. 

lli)iiiii l.'iir—Suit hij iirfsiiiii]itivr rt'reri^idnrr to get 
ailinilidii — df jifninfiff — n/nc.if pre- 

n'rci'fdo/trr to rniitmin’ suit—Suits to Impuyn 
of traitsortioiis luj Hiiuiii —Plaiiitijf hi 

siirji suits iTpri-sciits oil rrvi'rsioiieys—liiijlit oj 
cniitiiuii’iif yovi-ysioHPi's to join os plriluliffs—Abatomeiit 
of suit—Sulistitiitioii -l.iiuihitiou Act (IX of ] DOS •, Sch. 
/. vtr^M. IIS, !?.>, ilistiuctioii hrtuTcn—Civil Pro. 
rcfluyc Cnily I' ../ IDOS), O. /. 1. 

A suit Itnjujrlit liy a ]»n“suin|»tivo reversioner for a 
•leelamti'in that ini alleirc*! mloptinn is invalid is 
Drought hy him in u rt'presontativc ciipacity and on 
hehalf of u\\ tho rovor.sioncrs, nn<l on tho death, 
therefore, of tho pre.suniprive rever.*<ioner the next 
prc.simmblo reversioner is entitled to eontiuno the 
action begun by the deceasotl plaintiff, [p. 300, 
eol. ]; p. 302, col. 1.] 

The two classes of cases covered by Article IIS 
lUidArtiele 125 of Schedule 1 of tho Iiulian Limitation 
Act (IX of 1908) are di.stinct in their scope and 
charnctei-and differ widely in their language. The 
former Article relates to status and involves tho 
adjudication of a right in yew, and the latter raiso.s 
the question of mere justifiable necessity. In both 
•‘the right to sue” is based on the danger to the 
inhcntancc common to all the reversioners which 
arises from the nature of their rights, [p. 300, col. 2.J 


A remote revei-sionor is not precluded from joining 
or asking to be joined in tho action brought by tho 
presumptive re^■e^sinne^, or even obtaining* tho 
cfmdiict of tlio suit on proof of laehc.s on the part 
of the ])laiiitiff or collision between him and tho 
widow or other female wljose acts are impugned 
[p. 301. col. 1,] 

Rani AnnniJ Kuniray V. Court of ]Vay<h, 8 C. L. It, 
381: 0 C. 704; 8 LA. 14 at p. 22;' 4 Shome L. IL 78; 
4 Sar. P. C. J. 195; 5 Ind. Jnr. 101; Kali*|no «Sr Jackson’s 

foll()W(‘d. 

Petition <♦£ Kuppu.sami Pillay for substitu¬ 
tion of bi.s name in place of that of the 
decea.sed appellant, and for an order of revivor 
of the appeal and for leave to prosecute it in 
the usual way. 

FACTS.—Tlie deceased appellant in¬ 
stituted the suit to obtain a declai'ntion that 
the adoption of the second re.spondent by tho 
first, the widow of Veukatakrislina Pillai, 
was invalid. Botli Courts in India di.smi.ssed the 
suit. The plaintiff tlierenpon appealed to 
His Majesty in Council, and filed his petition 
of appeal at the Privy Council Office on tlie 
Hth November lOlK. Tlie appellant died on 
the lUtli November Ifll.’l and on the appli¬ 
cation for the substitution of the petitioner 
in place of the deceased appellant the High 
Court reported that the petitioner was the 
next reversioner of tlie late V. Venkata- 
krishna Pillai, and that ‘*an olijection liad 
lieen taken tliat according to the ca.so of 
AruiiachaJiim v. (1) the appeal abates” 

on this petition. 

Sir Pohert FinJay, F. and Mr. Huhe, 
for tlie Petitioner; Tho plaintiff, pre¬ 
sumptive reversioner in a suit for a decla 
ration that an alleged adoption is invalid, 
represents all the contingent reversioner.^, 
who would be estopped from queslion- 
ing the decision in tlie reversioner’s .suit; 
Rani DJtaram Kunwar v. Bahvant Sinyh (2). 
If the petitioner is estopped from question¬ 
ing the decision under appeal in any suit he 
might bring, the decision in ArunneheUniu v. 
VeUaya (1) relied on by tha High Court is 
wrong. 

^fessrs. De Gtuyther, K. C. and liroivn, 
for the Respondent:—There is a consensus of 
opinion that a suit like the present .suit by the 
presumptive reversioner does not bind the 

(1) 15 Iml. Cas. 4(51; 12 M. L. T. 190: 2.1 .M. L. .T. 
719; (1912) AV. X. 897. 

(2) 15 Iiul. Cns. (>73; lU C. W. N (>75; 9 A. L. .r 
730: 14 Horn. L. K -iSv; (l‘Ji2) .M. W. N. 61J; 12 AI. b- 
T. 95; 10 C. L. J. (K); 34 A. 39S; 23 .M. L. J. 200; 39 1 • 

A. 142 at p. 148. 
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other reversioiicis. Durinj? tiio life-time of a 
Hindu widow there is no one wiio 1ms any 
estate vested in liim. A presumptive rever¬ 
sioner has only a right to succeed to her 
deceased husband's property, if he survives 
her. Such a right is not even transferable 
under the Transfer of Property Act, 1SS2. ^ A 
suit for a declaration is governed l>y fSpecilic 
Relief Act, 1877, and a declaration relating 
to an alienation by a Hindu widow and an 
adoption made by her is binding only on the 
parties to the suit: section illustrations 
(e) and (/), and section -Id of tlie Specific 
Relief Act, 1877. It is, therefore, submitted 
that the petitioner is not bound by the decision 
under appeal and can bring a suit (luestioning 
the adoption. 

On the death of tlie plaintiff in the 
suit the right to sue has not survived. The 
petitioner does not derive his title or 
claim through his grandfather, but has his 
own right to sue and is, therefore, not a legal 
representative of the deceased plaintiff and 
is not entitled to be substituted for him: Code 
of Civil Procedure, lf)08. Order XXII, rules 
1, 2, 8 and -I, and section 2 (11). 

A suit by a reversioner for a declaration 
that an alienation by Hindu widow is invalid 
as against his reversionary rights abates on 
the death of the plaintiff and cannot be 
continued by his legal repre.sentative: Sakya- 
Imni high liifo Sahib v. Blinvaui Bozi jS'«/a7/(3), 
Aninache.Uam v VeUana (1) and Knnimenoni 
('Ihinia Vcf'ratjyn v. hnmmmeni ljaK‘i>htnni(fy<i’ 
minma (l). To show that the decision in such 
a suit is binding on the plaintiff and not on 
any other I'eversioner; reference was made to 
Doorga Pei'shad Shigh v. Poorga Konicari. 
(o), Inri. hiift Koer v. jlusammat Ihinshntf' 
/Coenu'n (6), Bhagicanta v. Stikhi (7), t/oma/u 
BiUai V. Tiinyainmal (8) and liniii Aiiand 
Kumcar v. Court of ITard** (9). The 
petitioner and his grandfather had no causes 

(3) 27 n. 58.S. 

(4) 1.5 Ind. Cas. 213; 11 M. li. T. 184; 22 M. I.. J. 
,1. 375; (1912) W. N. 442; 37 M. 400. 

(5) 5 T. A. 149 at p. 163; 3 C. L. 11. 31:4 C. 100 
(P. C.);3 Suth. P. C. .1. .540; 3 Snr. P. C. .1.827; 2 
Ind. .Jur. G50; 2 Shomc L- 11. 21. 

(6) 10 C. 324 (P. C.); 10 I. A. 150; 13 C. L. II. 418; 
7 Ind. .7nr. 557; 4 Sar. P. C:. .1. 459. 

(7) 22 A. 33; A. W. N. (1899) 159. 

(8) 28 M. 57; 14 M. L. .T. 209. 

(9) 8 I. A. 14 at p. 22; 8 C. L. R. 381; 6 C. 761; 4 
Rhoino L. 11. 78; 4 Sar. P. C. J. 195; 5 Ind. .Tur. 161; 
Ralicpio and Jackson'.«i P. C. No. 63. 
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of action in which tliey were jointly interested 
and which they could unite in the same suit, 
and tlie petitioner has not obtained his riglit 
to sue by survivorship: see Code of Civil 
Procedure, 1908, Order, XXI1, rule 8. 
Por tlie purpose of the prosecution of the 
suit the petitioner is not a legal represen¬ 
tative of the deceased fdaintilf and his 
petition should, therefore, be dismissed. 

Sir tiohort Fiuhiy, K. O., replied, referring 
to Mutliimanii MuiJulior v. .\fa.'til(iinnui (10). 

.HIKJMHXT. 

Mu. A.mkkr Am.—T he rpiestion for their 
IjOrdships’ decision arises upon a petition 
for substitution of the petitioner in place of 
the deceased appellant, Venkatanarayana, 
wlio 1ms died since the tiling of liis appeal to 
His Majesty in Council. 

\'enkatanarayana brought a suit, on the 
2iUh of .Inly 1907, in the High Court of 
Madras in its ordinary civil jurisdiction to 
obtain a declaration that the adoption of the 
second defendant by Suhhaminal, the first 
defendant, was invalid and did not affect his 
(Venkatanarayan’s) reveisionary interest ir. 
the ancestral estate of one \’enkatakri.shna 
decea.sed. Suhbainnml, in her answer, alleged 
that the adoption which the plaintiff .sought 
to set aside was made by her under the 
authority of lier husband given under a 
Will, The plaintiff, cn the other hand, 
contended that the authority .so given was 
revoked by a subsequent Will. Tlie Courts 
in India have held on the construction of this 
document that it did not amount to revocation. 
Venkatanarayana, after the decision of the 
High Court in its appellate juri.sdiction dis¬ 
missing his suit, applied for the usual 
certificate to appeal to His Majestj-- in Coun¬ 
cil, which was duly granted, and an appeal 
was filed and was pending when lie died on 
the 19tli of November 1918. 


The petitioner, Kuppusami Pillay, applie.s 
to be substituted in the place of the decea.sed 
appellant and for an order for revivor of the 
a£]^l and for leave to pro.secute it “in the 
usual way.” He alleges that Veiikata- 
narayana in liis life-time was a member of a 
joint undivided Hindu family consisting of 
liim.sclf, two sons, and two grand.sons, one of 
whom was the petitioner; and that lie was 


(10) 5 Ind, Cnfi, 42: 33 M. 
JL L. J. 49. 
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HOW the sole .‘iui’viving member thereof, nml 
entitled to the reversionary interest in 
Vonhatakrishna's ancestral properties. 

Tlie application is opposed on the ground 
that, as the petitioner is not tlie legal repre¬ 
sentative of Venkatanarayana in respect of tlie 
reversionary rightclaimed by him to the estate 
of Venkatakrishna. he cannot be substituted 
in place of the deceased appellant. It is 
contended on the authority of certain decisions 
of the High Court of Madras that where a 
transaction by a Hindu female taking a 
limited estate in the inheritance of the last 
male owner is impugned by the next or pre¬ 
sumptive reversioner as invalid and beyond 
lier competency, any adjudication against 
him does not operate as jinUcata again.st 

the contingent reversioners, and consequently 
on the death of the presumptive reversioner 
the others have each, in order of succession, 
a separate right of suit, and cannot claim to 
prosecute an action brought by the deceased 
reversioner as they do not derive their right 
through him. 

Their Lordships think this argument 
proceeds on an obvious fallacy. Cnder the 
Hindu Law the death of the feUiale owner 
opens the inheritance to the reversioners, and 
the one most nearly related at the time to the 
last full owner becomes entitled to posse.s.sion. 
In her life-time, however, the reversionary 
right is a mere possibility or .vpc.s' sucfesstonis, 
Hut this possibility is common to them 
all, for it cannot he predicated who would be 
the nearest reversioner at the time of her 
death. The Indian haw, however, permits 
the institution of suits in the life-time of the 
female owner for a declaration that an adop¬ 
tion made by her is not valid, or an aliena¬ 
tion effected by her is not binding, against 
the inheritance. The two Articles of the 
Indian Limitation Act (IX of 1908) wliiidi 
deal with these two classes of suits differ 
widely in their language; Article 118, 
Scliedule I, contains no restriction as to the 
per.son entitled to sue; whil.st in Article 12.') 
the suit is contemplated to be by the person 
“who, if the female died at the date of 
instituting the suit, would be entitled to 
possession.” But it does not follow from these 
words that the suit brought in the latter 
case by the nearest reversioner is for his 
personal benefit, for the object is to remove 
a common apprehended injury to the interests 


of all tlie reversioners, presumptive and con¬ 
tingent alike. Of cour.se, the two classes 
of suits covered by these two Articles are 
distinct in their .scope and character: one 
relates to status and inv'olves the adju<lication 
of a right tu rem-, the other raises a (piestion 
of mere justifiable necessity. But in both 
“the right to sue” is based on the danger 
to the inheritance common to all tlie 
re\ ersioners which arises from tlie nature of 
their riglit.s. 

In tlie present ca.se Venkatanarayana sued 
for a declaration that the adoption of the 
second defendant was invalid. Such a suit 
)>rouglit by the presumptive reversioner is 
in a representative capacity and on behalf 
of all tlie reversioners. The act complained 
of i.s to their common detriment, just as the 
relief souglit is for their common benefit. 
On tlie death, tiierefore. of the presumptive 
reversioner the next presumable reversioner 
would clearly he entitled to continue the 
action instituted by the deceased plaintiff, 
unles.s there is anything in the Procedure 
fjaw of India to preclude him from .so 
doing. 

The Madras lligli Court has drawn a 
distinction between a suit brought to chal¬ 
lenge an adoption and one to declare an 
alienation by a qualified owner as not 
binding beyond the life-time of the alienor. 
In the first class of cases it has been 
recogni.sed that the presumptive reversioner’s 
suit is in a repre.sentative character; in the 
other, however, chiefly on the ground Hint 
tlie adjudication relating to aii alienation in 
the suit of the presumptive reversioner does 
not operate as res jinliaifa against con¬ 
tingent reversioners, it has been held that 
these have no right to continue an action 
brought by him. Although, no doubt, n.s 
their Lonlships have already remarked, 
there i.s great difference in tlie character of 
the two classes of .suit.‘5, the position of tlie 
plaintiff's in both instances, when closely 
examined, will he foun<l, so far as the 
point for decision is concerned, to be the 
same. The test of res judicata applied by 
the Madras High Court seem.s, therefore, to 
be irrelevant to the inquiry whether the 
petitioner is entitled to continue the action 
commenced by his grandfather. 

What has to be considered is “wliether 
tlie right to sue,” in the words of the 
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Statute, ‘‘survives,” ami it'it does, who can 
continue the action to obtain tlie relief that is 
sought’:^ 

For the purposes of this application it 
must bo assumed that the facts stated in 
the petition, which their Dordships note 
are not controverted, are true, and that 
Venkatanarayana was the nearest reversioner 
when he brought his suit, and that the 
present petitioner was at the time only a 
contingent reversioner. In the case ot 
Auauti Koer v. The Court of irurd*- (lO tliis 
Board gave expression to the principles 
applicable to suits by reversioners to impugn 
the validity of transactions by Hindu females. 
They said that:— 

** As a general rule such suits must be 
brought by the presumptive reversioner, 
that is to say, by tlie person who wo\ild 
succeed if the widow were to die at tliat 
moment.” 

But in laying down this broad rule their 
Lordships pointed out in clear terms that 
under certain circumstances tlie next 
presumable reversioner would bi* entitletl to 


sue. 

r\^ 




There is nothing to preclude a remote 
reversioner from joining or asking to be 
joined in the action brouglst by the pre¬ 
sumptive reversioner, or even obtaining tl>e 
conduct of the suit on proof of laches on 
the part of tlie plaintiff or collusion between 
him and the widow or other female wlio.'ic 
acts are impugned. It is tlie common 
injury 'to the reversionary rights which 
entitles the reversioners to sue. Apart, 
therefore, from the question whether the 
next presumahle heir” is the legal repre¬ 
sentative ” of the deceased presumptive 
reversioner, there remains the outstanding 
fact of identity of interest on the part of the 
general body of reversioners, near ami 
remote, to get rid of the transaction 
which they regard as destructive of their 
riglits. 

Rule 1, Order XXII, in the new Civil Pi^- 
cedure Code of India (Act V of 190b), 
which corresponds with section ^61 of Act 
XIV of 1882, declares that “ the death of a 
plainlifi or defendant shall not cause the 
suit to abate if the right* to sue survives.” 
Rule 3, clause 1, provides that— 

** Where one of two or more plaintiffs dies 
and the right to sue docs not survive to 


the surviving plaintiff or plaintiffs alone, or 
a solo plaintiff’ or sole surviving plaintiff dies 
and the riglit to sue survives, the Court, on 
an application made in that behalf, shall 
cause the legal representative of the deceased 
plaintiff to bo made a party and shall pioceed 
with the suit." 

The words “ legal representative" liavc 
for the first time been defined in siih-section 
11, section 2, of Act V of 19US, which iiins 
thus :— 

‘ Legal representative^ means a per.son 
who in law represents the estate of a deceased 
person, and includes any person wlio in- 
termoddles with the estate of the deceased 
and where a party sues or issued in a repre¬ 
sentative cliaracter, tlie person on whom the 
estate devolves on the death of tlie party so 
suing or sued.” 

.Sub-section 11 was embodied in Act V' 
of 1908 witli tlie object of putting, in 
statutary language the results of the decisions 
of tlie IndiaTi Tribunals on the meaning of 
the words ” legal representative; ” hut it 
is not clearly worded and lias already been 
the subject of criticism by at least one of 
tlie High Courts in India. The phraseo¬ 
logy of sub-.section 11, in tlieir Lordships' 
opinion, is fairly open to the contention that 
the suit was brouglit l>y tlie deceased plaintiff 
as repre.sentiug, in his reversionary riglit, 
the estate of the last male owner, and that 
on his death such riglit devolved on tlie 
petitioner. They think, however, tliat liis 
right to be substituted in place of the 
deceased appellant rests on a broader 
ground. 

Rule ], Order 1, of Act V of 1908, 
wliich brings the Indian practice into 

i liiie with tlie English rule, provides as 
follows:— 

I “All persons mny he jointed in one suit 
ly as plaintiffs, in wliom any riglit to relief in 
respect of, or arising out of, the .same act or 
tran.sactiou, or series of acts or transactions, 
is alleged to exist, whether jointly, .severally, 
or in the alternative, where, if such persons 
brought separate suits, any common question 
of law or fact would arise. 

It .seems to their Lordships that 
under this rule the contingent rever¬ 
sioners may be joined a.s plaintiffs in 
the presumptive reversioner’s .suit. The 
right to relief on the part of the reversioners 
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exists severally in onler of suecession, and 
arises out of one andtlie same ti-aii'^action 
impugned as invalid and not binding against 
them as a body; and the dispute involves 
a common ciuestion of law, viz., the validity 
of the act challenged as incompetently 
done. If tlie contingent reversioners may 
1)6 joined as plaintiffs in tlie presumptive 
reversioner’s action, it follows tliat on his 
death tlie ‘ next presumable reversioner’’ 
is entitled to continue the suit begun by 
liim. Their Lordships are of opinion that 
in tliis case the right to sue survives, 
and that the petitioner is clearly entitled 
to the order asked for. The costs of this 
application will be costs in the appeal. 

Petition '.lUowed. 


ALLAllAilAU HIGH COURT. 

First Civil Ai'clal from Orufr No. 23 

OF 1915. 

April 21, 1915. 

Prc^senl: —Mr. Justice Chamier and 
Mr. Justice Piggott. 

UMRAO KUNWAR and ANoiumi— 
Defendants—Afpellants 

versus 

BADRI —Plaintiff—Respondent. 

Ilimlti Lair—WUt e.veruted by ividoic—Itevernivucrs 
biiit for dvciarafivn, ivhefher inaiutaiiiahlc. 

A suit by u reversioner for u deelumtioii timt a 
Will exeeuteil by a lliiulu widow iu respect of her 
liusband's property is void and not binding upon iiini, 
is not muintainuble, as rhero is no alienuti<ui bv tlie 
witlow. 

Ham iihnjan Kunicnr v. Unrcharon Ktiumtr 1 \ 

L. .r. 408; A. W. X. (iy04) 150: 27 A. 14; Jaipnl 
Kunicur V. Indar Bahadur tyiiiyli, '.iCi 238, 31 I, A 
07; 8 C. W. N. 465; 0 Horn. L. H. -1D.5; 11 M. L. .1. 1490, 
referred to. 

First appeal from an order of the District 
Judge of Meerut. 

The Hon’ble Dr. 'Pej Bahadur Sapru, for 
the Appellants. 

Mr. S. xV. Sidaiman, for the Respondent. 

JUDGMENT.—This was a suit by a plain¬ 
tiff claiming to be the next reversioner under 
the Hindu Law to the estate of one Dewa. 
The said Dewa died leaving a widow, Umrao 
Kuuwar. This lady has executed a Will be¬ 
queathing the property in her hands as widow 
of Dewa to one Tika Ram, son of Naidar, 
brother of the said Dewa. In the Will there 
is a recital to the effect that the bequest is 
zpade in accordance with oral directions 


given by Dewa. The plaintiff sought a decla¬ 
ration that tlie Will in question is void and 
ineffectual as against his interest and that 
Tika Ram, who was impleaded as defendant 
^lO. 2, will acquire no rights under the said 
Mill, llie Court of first in.stance dismissed 
tlie suit upon a preliminary point, liolding 
that there had been no alienation by Umrao 
Kunwar of the property in her hands and that 
under the circumstances the mere execution 
of a M ill would not afford a sufficient reason 
for granting a declaratory decree. It support¬ 
ed itself by a quotation from ^Mulla’s Prin¬ 
ciples of Hindu Law. The learned District 
Judge on appeal has reversed the finding 
on the preliminary point and remanded the 
case for trial on the merits. He bases Iiis 
decision upon tlie I'eported case of Jaipal 
Kunmtr Indar Bahadur Singh (1). It is 
obvious that in tliat ca.se their Lordships of 
tlie Privy Council maintained the decision of 
the Courts in India with considerable reluc¬ 
tance and carefully guarded themselves 
against being understood to hold that the 
execution of a M’ilJ, under such circumstances 
as the present, would afford a cause of action 
for a declaratory suit on the part of the 
nearest reversioner. It is certainly not the 
practice of this Court to encourage such suits, 
videRd/a Bhajau Kunicar v. GurcharanKunwar 
(2). The learned District Judge, moreover, 
while purporting to follow the Privy Council 
ruling quoted by him, has really departed 
from tlie spirit of that ruling by interfering 
with the decision of the Court of first in¬ 
stance. AV'^e think that the learned Additional 
SSubordinate Judge was right in refusing to 
grant the declaration sought by tlie plaintiff 
and gave good reason for his decision. We 
set aside the order of the Court below and 
restore the decree of the Court of first 
instance dismissing the suit. The defendants- 
appellants will get their co.sts in this Court 
and in the lower Appellate Court. 

Appeal decreed. 

(1) 2fi A. 238: 31 I. A. 67; 8 C. \V. N. 46o; 6 Bom. 

L. 11. 49.5; 14 M. L. J. 1400. 

(2; 1 A. L. J. 468; A. W. X. (1904) loOj 27 A. 14. 
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Skcon'd Civil Api'Kal No. 05 of 11)14-. 

March '23, 1915. 

rreaent: —Mr, Justice Sailusiva Aiyar aial 

^Ir. Justice Napier, 

MOOLCHAND and axotiibk—Dffkndants— 

Affkllanis 

versus 

P. ALWAK CHETTA—Plaintiff— 

RFSrONUKNT. 

Coiilr.fct .I*'/ {JX of 1872), 4l~-Joiiit Jmliiiiu-iit- 

debtors—it 'li'tisi} oj one, releaite of other— Amount jniid 
hij Olio—Prolan to nu/acl/o/i of linbllitij. 

'I’lie rolensu of a joint judj^inont-dobliH'' dors not 
opcn»to as release of the others. It confers on tliein 
no hij'her rijthts than they wonld have had prior (o 
the judgment, hut they can claim the benclit (d' the 
amount actually paid hy the released judgnjent* 
delitor, [p. 30n, col. 1. ■ 

(hirusAiiii ChettI V. Snmurli Chiitii'i Muitniir ami 
(turiisitmi ChettI v. Sadosiv’t ChettI, M. d7, dissentetl 
ir«>m 

In re K. 11'. .1., a (19ol) 2 K. U. dt2; 70 L. .1. 

K. 11. NIO; So L. T. :il; 49 W. U. 012; 8 .Mans.m, 25U; 
Shco Churn Lull v. Rum Siriin Sthoo, 10 'V. K- 49; 
Kiiuk’jo Lull V. jra.-irriam.il Dhun.'sh Koitcr, 17 ^\. H- 
•WO; Rum Ratal! Kfiputi v. Astelni Kum ir Daft, 0 Ind. 
Cus. O'); 14 C. W. X. 849; 11 C. h. .1. 37 C. m/J; 

Il/inirnHi Kor’»‘ v. Dursait Siuith, 11 Ind. Gas. AoO; 
14 C. h. J. 3,">4: Rim^iiijiilu Saida v. Aramiidn 
hjemjar, o Ind. Gas. 735; (1910> M W. X. 35; 7 M. L- 
T. 373; 33 M. 317, referred to. 


Appeal from tlie jutlg.ueiit of the Honor¬ 
able -Mr. Justice Kuraaraswami Sastri, 
in the Ordinary Original Civil Jurisdiction, 
in Execution Application in Civil Suit No. 
176 of 1909. 


Mr. < 1 . Antiaji iiVar, for tiie Appelhint.s. 

Mr. V. r. Ramasivami Ahjar, for tlie Re¬ 
spondent. 

JUDGMENT. 

Nafieu, J.—This appeal is from an order 
passed by ^Ir. Justice lvuinara.ssNami Sastri. 
It was nxade on tlie application by the plain¬ 
tiff in execution of the decree in Civil Suit 
No. 176 of 1909. The decree is as follow.s: 

* That Kastoor Chand, Nattoji, Mulchand and 
Onied Mull, the defendants herein, do pay to 
the plaintiff the said sum of rupees twenty- 
three thousand,” etc. Sub.seciuently to tlie 
decree a petition was put in under Order XXI, 
rule 2, of the Civil Procedure Code by the 
1st and 2nd defendants and not oopo.sed by 
tbe decree-holder for a certiticate by tlie Court 
of the adjustment of the decree as against 
them, and an order was passed 'that the 
plaintiff herein do enter up satisfication of 
th9 decree herein in full as against the 1st and 


2nd defendaids herein a.s agiveil to by him 
by the .s.iid agieeineiil." EaRcr when the 
execution application above rcfeiTed to a< 
against tbe oilier defendaid.s was jint in, 
objection was taken tlmt tin- decree bad been 
fully .satisBed by tbe adjustment referred (o, 
on tbe ground that the discliargeol one ui 
several joint promisors discliurges the others 
as well. Mr. Justice Kuniaraswumi .Sastri 
overruled the objection and ordered e.vecution 
to issue. 

It is contended before us tliat the learned 
Judge was wrong on two grounds, (l)that 
.satisfaction having been entered uj) nothing 
I'emaiiis, and (2) that tlie release of one judg¬ 
ment-debtor operato.s in favour of all. 

C)n the ftrst point it is only nocessai’V 
to observe that the term “satisfaction," 
altliongli used in the order, is not one 
contemplated by tlie Civil Procedure Code. 
Tiie words of Order XXJ, rule 2 are: 
“Tbe decree-holder shall certify sueli pay¬ 
ment or adjustment to the Court wliose 
duty it is to execute the decree and the 
Court shall record the .same accordingly.” 
Admittedly the decree lias been adjusted 
iiy payment so far as the l.'jt ami 2nd 
defendants are concerned, but there has 
been no .satisfaction, altliougii that word 
appears in the order. 

Tiie second point is one of more suli- 
.staiice. It is argued that altliougii section 4-1 
of the Indian Contract Act provides that 
a relea.se of one or more joint promi.sors 
does not discharge the other joint promisor 
or joint promisors, tliat has i-eference only 
to obligations arising out of contract and 
does not apply to judgment deiits; that 
under the Englisli Law a release of one 
promisor of a contractual joint debt, or 
of one judgment-debtor in respect of a 
judgment joint debt does discharge the co¬ 
obligor, that in the original civil jurisdic¬ 
tion of the High Court the law as ad¬ 
ministered ill England prevails, and that, 
therefore, there being no statutory provision 
a.s to a judgment debt the English Law of 
discharge still obtains. In my opinion 
this argument is fallacious. Admitting 
tliat according to the English Law the 
fact that a delit is a judgment debt makes 
no difference unci tliat release in favour 
of one judgment-debtor operates in favour 
of the others, it is only necessary to see 
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the basis on wliieli this iloetriiie is founded 
to establish the fallacy in tbe arffuinent. 
In In !'•’ A’. 11 . .1, (( Dehfnr (1) (in the Court 
of Appeal) it was contended that ^vhere 
the foundation of the obligation was a 
judgment, the doctrine of release did not 
apply. Lord Justice Collins overrules 
this contention in the following words: "I 
cannot see any foundation, in principle for 
the distinction, for under any judgment or 
other obligation creating a joint liability, 
tlipre is only one debt and that being so, 
the 1 ‘ule that the release of one of the 
joint debtors gets rid of the debt, applies 
e<iually whether the obligation arises on 
a judgment or on any other security. It 
is too late now to question the law that, 
where the obligation is joint and several, 
the release of one of two joint debtors 
has the effect of releasing the other.'’ 
The view of the Court is clear, namely, 
that, where a right to release arises on 
the original contractual liability, the fact 
tliat a liability under a judgment has 
been substituted for that original liability, 
cannot increase the burden or deprive the 
debtor of the right given to him by the 
substantive law. It necessarily follows 
that where a substantive law has been 
altered, as has been done by the Indian 
t’ontract Act, and the beneKt of the doctrine 
t>f release has been taken away from a joint 
debtor, the basis of the rule disappears. I do 
not think it necessary to di.scuss the soundness 
of the decision of this C(»urt in Gurusaiui 
Chefti V. Samnrti Chinna Munnar and 
(iurti-'ninii Chctti v. Sada.sivu Chelti (2) 
that in an appeal from the original side 
the English Law has to be administered, 
but I must not be taken to accept the 
correctness of that conclusion. On principle 
I am clear that just as the debtor cannot 
in England be deprived of this right which 
attaches to his contract by reason of the 
fact that the contract debt has merged in 
a judgment debt, so in India the creditor 
cannot be deprived of his statutory right 
to proceed against a joint debtor in spite of 
a releace by reasoii of the fact that the 
contractual debt har. merged in a .ludgment 
debt. It is notitceable that the English 
Law was not accepted by the Courts in 

(1) (1901) 2 K. B. 642; YO L. J. K. B. 810; 8o L. T. 
3lj 49 W. K. 642; 8 Manson, 250. 

(2) 5 il. 37. 


India in dealing with cases from the mofussil 
even priar to the Contract Act. For in two 
ca.ses, SheoChurn LaU v. Ram Sariin Snhoo (3) 
and AwnA'oo Lall v. Mnsammat Dhunesh Knoer 
C4), respectively, it was held that a judgment- 
creditor is entitled to realize his debt from 
any one of the dehtor.s and that by 
proceeding against one, he does not relieve 
the other debtors from tlieir joint liability 
to him. In Rum Rafan Kapali v. Aswini 
J^fonar Duft (5) and JIJmwuni Karr v. Darsan 
Singh (b), the point was considered at great 
lengtli hy Mookerjee, J. He relies on the 
two Calcutta cases above referred to as 
establishing the law out.side the provisions 
of the Contract Act and bases the variance 
from English Law on the obvious grounds of 
justice, equity and good con.science, and ho 
points out tliat in England there has been 
a tendency to restrict the operation of the 
Common Law hy a refined distinction between 
a release and a covenant not to sue. That 
tliis di.stinction exists is clear from the 
language of Romer, L. J., in In re A'. A. IK. 
n Ihbtor (1), the ca.se above referred to. For 
in that case the learned Lord Ju.stice 
expresses a doubt whether “liaving regard 
to the form of the document and the 
surrounding circum.stances there was not a 
di.scharge of the debt, but only a dkscliargc 
of a particular debtor from the liability as 
against himself personally: in other words, 
an agreement hy the Bank not !o sue him". It 
is clear, therefore, that even in England the 
Courts will favour the construction of a 
document in a manner beneficial to the 
creditor. Sir Frederick Pollock in dealing 
with the result of section 43 of the Indian 
Contract Act .says: 

We think it the better opinion that the 
enactment should be carried out to its 
natural consequences, and that, not¬ 
withstanding the English authorities founded 
on a different substantive rule, a judgment 
against one of several joint proraisor.s, i*emain- 
ing unsatisHed, cannot in British India be 
held to be a bar to a subsequent action against 
the other promisor or promisors.” This 
view war, advjpted by tliis Court in Ivtiii'.nijnln 

[A) 16 W. j;. 49- 

(4) 17 vr. R. 406 

(3) 6 Ind. Cu.««. 69; 37 C. 339; 14 C. W. N. 849; 11 C, 

L. J. HOH. 

(6) 11 Ind. Cuti. 430; 14 C. L. J. 354. 
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Naithi V. Ammudn Jyprigay (7), wliere it 
wfts argued tluit tlie omission in a previous 
suit against one of soveral joint promisors 
of a part of tlie cause of action was a bar 
under section 43 of the Civil Procedure 
Code to a subsequent suit against a joint 
promisor for the balance so omitted. Krishna- 
sami Iyer, J., in an elaborate judgment 
after considering all tiie authorities, declined 
to limit the logical result of the operation 
of section 43 of the Contract Act by the 
language of section 43 of the Civil 
Procedure Code. 1 adopt the reasoning of 
the v«ry eminent jurist referred to and 
of the learned Judge in that case, whicii, 
in my opinion, applies with equal force to 
.section 44, namely, that you must look to 
the substantive law and must give full 
effect to it; and in that view it seems to 
me clear that a relea.se of a judgment- 
debtor can give his co-judgnient-debtor no 
higlier rights tlmn he would have had 
prior to the judgment and that full effect 
must be given to the substantive law laid 
down in section 44. 

That being .so, there is no force in the 
last contention for the appellant, that the 
release enures for the proportionate amount 
of the debt. Reliance is placed on language 
to be found in the judgment of Mookerjee, 
J., in Bhawani Koer v. Darsan Singh (6) 
and 1 agree that where consideration for 
the release is not the payment of a 
definite portion of the debt but an ad¬ 
justment otherwise tlian by payment, within 
the meaning of Order XXI, rule 2, difficulties 
may arise in ascertaining the amount of tl>e 
balance remaining due; and tliat, tlierefore, 
it may be neces.sary to bold that the 
adjustment operated to the extent of the 
proportionate liability of the released 
judgment-debtor as between him and his 
30-judgment-debtors. But whereas in this 
case the amount received by the judgment- 
creditor was a specific .sum, I am clear 
that as the liability of the other judgment- 
debtors is for the whole amount of the 
debt, they can only claim the benefit of 
the amount actually paid by the judgment- 
debtor who has been released. In my view, 
therefore, this appeal fails and mu.st be dis¬ 
missed, 

-r 1^1'" 3-^; 7 M. L. 

373; 33 M. 317. 

20 


Sapasiva Aivar. j.— 1 entirely agree. 1 only 
wish to add the following remarks: (1) If 
the pas.snge (at page 40) in the judg¬ 
ment of ^luthusami Iyer, J., in Ourusmni 
Chetti V. Somurfi Chinun Mauuiir and 
(lurummi ('helfi v. Sadnsivn C'hotii (2) 
was intended to lay clown tliat the High 
Court on its original side is bound to 
decide questions like the one in controver.sy 
on the basis of I'biglish precedents and 
English Common Law procedure, even though 
the following of such precedents and 
procedure may be against ‘‘justice and 
riglit*' or the justice, eciuity and good 
conscience" whicli are the true guides t<j be 
followed accox’ding to tlie Charter Acts, I 
respectfully differ from the observation in 
that passage. The doctrine tlnit the release 
of one joint debtor I'eleases the others is 
an artificial doctrine not consonant with 
“justice and right." (2). It was decided in 
Bhaivani Koer v. Varsan Si7ioh (b), that the 
deci*ee-holder in that case ouglit to give 
ci’edit to the proportionate sum due l)y tiie 
released judgment-debtor, on the basis that all 
the judgment-debtors were liable eiiually 
among themselve.s to pay the decree amount. 
That decision is (if 1 may say so), no doubt, 
justifiable on the facts of that case. But 
it could not, in my opinion, be extended 
as a support to tiie very broad proposition 
that even if the creditor realized only a 
definite and le.sser proportionate amount 
from the released joint debtor or debtors, 
lie has not got the I'ight to go against the 
other debtors for the whole of the remaining 
balance but only what would be found to 
be the latter’s proportionate share if the 
decree amount was equally divided between 
all the debtors, including tlie relea.sed debtor 
or debtors. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Aeteal No. 570 of 1912. 

April 13, 1915. 

Present: —Jtr. Justice Sliah Din and 
Mr. Justice Clievis. 

HARDIT SINGH— Defendant—Appellant 

versjis 

BEHARI LAL and others— 
Plaintiffs and other Defendants 
—Respondents. 

orol — Heceipt of earnest money—Onl-anihoiU 
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— Jnriiii'i'i't t'nli ii <•/ »u( Ihol j'ly 

>'Xi-riilion •nul 

Iratiu,, ,.f «“.(}>(■/ i.f—Fn,chaser of inoiH-itij 

iniiJcr rctjisfcrcil ileetl icilli notice i>j prior oral sjile, 
riijht uj — Mortxjio^r — K'lnihj of re'feinplion, sale oj — 
Piirch/iser, riijht of, to rcileeni. 

Whcl'O j\ rrct'ipt of earnest money for the sale of 
(Miuity of rocU'inption of a house distiiu-tly monti«>usan 
out-anil-mu «»le as havinj? hoen offectc<l, the inoro 
fact that It "oos on to say that a salo-ileoil will ho 
drawn up does not show liiat the sale contract is 
incomploto, nor is an incorrect entry of tlie amotmt 
of a morfjfaj'O on that property an indication of the 
incoin])leteness of tlie sale. p. 1^07, col. 2. 

The fact that such a receipt is not pnanptly 
f()llowe<l by tin* exocntioti atnl rejrif^tration of a 
formal .sale-dee<l is not sntticient to warrant a 
tindinu that the intention of the parties was that 
title shonlil not pass until the conshleralion money 
had l)(*en paid in full. []). 307. ctil. 2.1 

A snhsecpient ptirchaser «»f the eipiity of redemp¬ 
tion of a mort<fa<fe under a refristered dee»l, havinjf 
notice of a ]>rior oral salt* of the same j)ropcrty, 
aceptires no title and has no ri^'ht to redeem the 
inort^rsi^e. [p. 308, col. 1.] 

Second appeal from the decree of the 
Additional Divisional Judge, Amrit.sar 
Division, at Jullundur, dated the 29th 
January 191*2, modifying that of the Sub¬ 
ordinate Judge, first Gla.ss, Amritsar, dated 
tlie 2lst August 1911, decreeing claim on 
payment of Rs. 4,700. 

The Hon’ble Mr. ^[uh((mm(ld Shofi, K. R., 
for the Appellant. 

Mr. Mmiohor M and Rhagat Culnnd Jhts, 
for the Re.spondents. 

JUDGMENT.—Tliis iudgnient will cover 
the two connected Appeals Nos. (502 and 

738 of 1912. 

The facts are as follows. Lai Chand 
mortgaged his house for Rs. 1,500 to 
Narain Singh on 23rd ('Ictober 1867. Lai 
Cl'.and is now dead. Rhagat Ram, his 
heir, sold the house to Behari Lai and 
Sant Ram by sale-deed e.xecuted on 20th 
December 1910 and registered on 3rd 
January 1911. These vendees now sue to 
redeem. Apart from disputes as to the 
amount of money payable in redemption 
and as to the mortgage being really a 

sale_disputes into which for reasons which 

will pre.sently appear we need not enter— 
the defence is that the plaintiffs have no 
title, Bhagat Ram having sold the equity 
of redemption to Ganpat Rai prior to the 
transaction with the plaintiffs. Ganpat Rai 
was ad led as a co-defendant. 

In support of the alleged sale to Ganpat 
Rai, a receipt bearing a one-anna stamp 


was put in. 'I'his receipt is for Rs. 99 
earnest money. It is dated 10th December 
1910, and states that the sale had been 
effected on the previous day. The ^ first 
Court regarded the date of this receipt as 
doubtful, thinking it had been fabricated 
subsequently and antedated in order to 
defeat the plaintiffs’ claim. The first Court 
further held that at the outside this 
document was merely an agreement ^ to 
sell. So the first Court, after discussing 
rent, interest, improvements, etc., gave 
the plaintiffs a decree for redemption on 
payment of Rs. 4,700. 

The learned Divisional Judge differed 
from the first Court as to the receipt 
being antedated, but was not satisfied that 
any title had passed to Ganpat Rai. The 
Divisional Judge held that there were 
strong indications that tlie intention of 
the partie.s was that title should not pass 
till a sale-deed had been drawn up, and 
the balance of tbe sale price had been 
paid before the Sub-Registrar. The Divisional 
Judge further held tlmt even if there 
had been a genuine and unabandoned agree¬ 
ment to sell to Ganpat Rai, the plaintiffs 
registered deed must he awarded the pre¬ 
ference, as there was no reliable evidence 
tiiat plaintiffs liad ever had notice ot the 
earlier contract. So the Divisional Judge 
upheld the decree of the first Court, bat 
be reduced the amount of money to be 
paid by tbe plaintiffs to Rs. 3,500. 

There are three appeals to this Court: 

(1) Tbe plaintiffs appeal, _claiming to 
redeem on payment of Rs. 1,500 only. 

(2) Ganpat Rai appeals, urging that by 
reason of the prior sale to him tbe plaint¬ 
iffs have no rights in tbe liouse. 

(3) Hardit Singh, son of Narain Singb, 
who is now tbe mortgagee, appeals, urging 
(rt) that plaintiffs have no rights in the 
property, tbe bouse having previously been 
sold to Ganpat Rai, and (6) that the 
plaintiffs should, if they have any right 
to redeem, pay a larger sum than that 
fixed by the Divisional Judge. 

With reference to the latter plea, ^ ^ 
Shafi states that he claims the R«. 
which is the difference m the redemp- 
tion money as fixed by tbe 
. Courts, plus interest at the rate of (Rs. Mo 
le.ss Rs. 84) Rs. 51 per annum- Ihis worKs 
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out to about Us. 1^,577, so we iia\'e liiul 
tl\o stamps on this appeal muile up to 

Us. 155. 

The firsf tiuestion to consider is tlje 
genuineness nf the receipt put forward by 
Ganpat Rai. This receipt was registered 
on the 2lst February 1911. '^I’here is oral 
evidence as to the sale to Ganpat Uai, 
but we could not reganl this evidence as 
reliable unless there were some corrobora¬ 
tion in the shape of documentary evidence. 
If the receipt was reallj' executed on the 
10th December 1910, we tldnlc it must lie 
regai'ded as first class corroboration of tlie 
oral evidence as to the sale, for it is 
utterly improbable that a sham receipt 
should have been executed on the lOtii 
December 1910 in order to defeat a sale 
whicli liad not then taken place. Jf, 
however, the receipt was not written until 
nffer the sale to the plaintiffs it is obviously 
a mere fraud. 

The first Court in its judgment has 
made a mistake in saying that there is 
no entry relating to this receipt in the 
register of the deed-writer. The Divisional 
Judge noted this mistake, but apparently 
never saw the register. The register was 
not in this Court on the first day of 
hearing, but on our intimating that it 
should be produced, if possible, a messenger 
was sent to Amritsar and the register 
was produced the following day. The 
deed-writer, Hari Singh, is now dead, so 
the register was obtained from a relation. 
We found the register in good order, and 
neither we nor Counsel for the plaintiffs 
could, on examination, find any ground 
for suspecting that the register had been 
tampered with in anyway. The deed-writer 
was a man who had a fair amount of 
work to do. There are over 900 entries 
in his register for the year 1910. The 
entry in question is No. 850 in the 
register. It begins near the foot of one 
page and is concluded on the following 
page. Above it are two entries, one of the 
8th December, and one of the 9th. It 
is followed by entries of the 12th, 13th, 

14th, 16th, 18th December, and .so 
on. Serial numbers follow in proper 
order, and we fail entirely to see how 
this entry can have been interpolated 
subsequently unless the binding of the book 


was tampered with and a page clianged* 
which so far a.s we can se(‘ lias Jiot he‘en 
done. 1 he mere fact tliat the serial 
number of the entry in the register is 
not quoted on the receipt we regard as 
of no importance whatever. In fact if the 
receipt were a .subsequent fabrication, it 
woidd be perfectly easy to enter the 
serial numbei’ on the receipt. A\’e liold 
the receipt to be genuine, and accept the 
evidence a.s to the .sale to Ganpat Uai. 

^\ e cannot for a moment accept the 
contention that the transaction \vas 
merely an agreement to sell. The receipt 
distinctly mentions an out-and-out .sale 
as having been effected on the previous day, 
and the mere fact that it goes on to .say 
that a sale-deed will be drawn up is, in our 
opinion, no good ground for liolding that 
the sale contract was incomplete. Nor do we 
regard the fact tliat the receipt incori'ectly 
puts the amount of the moi*tgage money 
due to Hardit Singli as Rs. 1,300, as an 
indication that the sale contiiict was incom¬ 
plete. The essential point is tliat the 
equity of redemption was sold for Hs. S50, 
the vendee being left to arrange redemption 
with tlie mortgagee, who might, of course, 
claim a good deal more than the principal 
mortgage debt, tliough the new owner 
would naturally wish to redeem as cheaply 
as possible. Tliat j the receipt was not 
promptly followed by tlie execution and 
registration of a formal sale-deed is, so far 
as we can see, the only fact which can be 
pointed to as telling in any way against 
Ganpat Uai, and this we do not regard as 
at all sufficient to warrant a finding that 
the intention of the parties was that title 
should not pa.ss until the consideration money 
liad been paid in full. 

YVicn it is urged that under .section 48 
of the Registration Act the plaintiffs’ regis¬ 
tered deed must be given tlie preference as 
tlie sale to Ganpat Rai was not accompanied 
by delivery of pos.se.ssion. But it is owned 
that this .section will not help the plaintiffs 
if they had notice of the prior sale to 
Ganpat Rai. There is oral evidence to the 
effect that they had notice. Sham Das says 
Sant Ram said in liis presence, with refer¬ 
ence to the former sale, that a writing on 
a one-anna stamp was no good. Narain 
Singli al.so snys he mentioned the prior sale to 
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>-iint Kani. Kaviii C'liaiul says he went to 
^ ant Itani at I’liajjat Jlani's roquost to ask 
Sant jtam lU't to make liiin execute a deed, as 
lie had already written a document in favour 
of (ianpat; hut that Sant Ram said a 
writing on a one anna stamp Avas of no 
avail. Rishen Das says he warned Sant 
Rain of tliG prior sale. No doubt it may 
he saifl that oral evidence of this .sort can 
easily he produced. Kami Chand's sister 
is married to Rhagat Ram, and Bishen Das 
has been convicted of criminal breach of 
trust. Rut we must look at probabilities. 
The wives of Rhagat Ram and Sant Ram 
are cousins. I’nle.ss Sant Ham knew of the 
prior sale there would be no need for him 
to enter into negotiations with Rhagat Ram 
secretly, and if he entered into negotiations 
in the usual manner, it is natural enough to 
suppose that neighbours and others would 
get to hear of what was going on and that 
Sant Ham would be warned of the prior 
sale. The part played by Rhagat Ram was 
clearly a double one, and it is to be noted 
that on 2.'^rd December 1910 the plaintiffs 
applietl for the sale-deed to be registered 
compulsorily, though Rhagat Ham raised 
no objections apparently before the Sub- 
Registrar when tiie sale-deed was registered 
on 8rd January 1911. We see no sutUcient 
reason for rejecting the evidence as to notice. 
Possibly plaintilfs were already negotiating 
Avith Rhagat Ham before the sale to (ianpat 
Hai, but whetlmr this were .so or not it 
appears to us that Sant Ram, thinking that 
a sale evidenced only by a receipt on a piece 
of paper bearing a one-anna stamp could 
ea.sily be disregarded, induced Rhagat Ram to 
enter into a fresh .sale. 

The result is that AA'e find that the prior 
sale to Ganpat Rai must be recognized and 
that the plaintiffs, having no title, cannot 
redeem. 

We accept the appeals of Hardit Singlj 
and Rhagat Ram and dismiss the appeal 
of plaintiffs. The plaintiffs’ suit is dis¬ 
missed, and they Avill pay costs in both the 
lower Courts, and in all three appeals in this 
Court. 

Appeal (K'ccpfptl, 


CADCCTTA HIGH COURT. 

Civil. Ri'i,r AYsV No. 1137 ok 1914. 
March 23, 1915. 

Vresent: —ilr. Justice N. Chatterjea and 

Mr. Jimtice Mnllick. 

NORIN CHANDRA CHOWDHURY and 

c j T H E r s—P etitioners 

versus 

REPIN CHANDRA ROY CHOWDHURY 

—Okposite Party. 

B'-mjnl Teuancij (\'IIl of J885 (iiiieniled hij Ari 
/ of 11H)8^ .v. 153, prt'riiiO iiinl explanation, wope of— 
Sale—Irreynlaritij—rehitintj to title or tfome 
interest in land ■ Ciril Procedure Code (drf V of H)08h 
O. XXI, r. 00, order under, 'irhether appealahle — lrreijU’ 
Inritu and fraud in publishing or conducting a sale. 

I’lT X. Chatterjea, J. —Un<l(T Kxplanation tn soefion 
153 of the Bengal TtMiancy Act (Eastern Bengal 
and.Vssani Tenancy .Vct)a question astnthorogiilarity 
of the proceedings in publishing i>r eonduetiag a safe 
in exeentitm of a decroi* for arrears of rent is not a 
(piestion relating to title to land or to stnne interest 
in laiul as between |)arti(‘S having contlicting claims 

tlicrcto. [p. 309. col. 1.] 

The fpiestion whether, or not, a case comes under 
tlu’ provisf) to section 153, Bengal Tenancy Act, is 
to ho doterminod hy the App<'llate Court not with 
irof('renc(* f<> tlie (juestifm wliieli ma}’ bo raised in 
appeal, hut witli refert‘n«*e to the (|Uostlon decided 
hv ih(‘ order of 1 h(' Suhor<Hnnte Court, [p. 309, eol. 
2’j 

An order sotting aside or declaring to sot aside a 
sale in execution of a doeree for r(*nt (whore the 
deeroo-holder is the jiiirchaser) is an order doeid'Hg 
a «|uostion relating to title t<» laial as betweeti 
parties lia>iiig e»mflieting claims thereto, and falls 
within the proviso to section 153 of the Hengal 
Tenatiey Act, and is, therefore, appealable, though 
there eould h.-' no appeal from the th'cree in the 
suit on aeeoiinf of the iiroliihitloii eoiitained in the 
seetion. ; p. 3'^9, col. l.j 

Kali M.indal v. Ji tmsnrhaswar Chakravarti, 32 C. 
9.57 (F. B.); I 0. L. 3. 470: 9 C. \V. N. 721, followed. 

An irregularity of the proceedings in pnblt-^lung 
or conducting a sale is not the same n.s fraud in 
publication or eondiiet of the sale. [p. 310, col. l.J 

Seetion 153, Explanation, applies only to ca®os 
where there is a question as to irregularity in puh* 
lishiii^ or coiicUictiujr u snlo* [p. 310, col. l.j 

An application to set aside n sale made hy a 
person (who prior to the sale had purchased the 
holding) more than a month after the sale comes 
witliin section 47 of the Civil Procedure Code and 
is not time-barred, sectioji 18 of the Limitation 
Act lieiiig apidicable to the circumstances of the .^ase. 
[p. 310, col. 2.] 

4rjtia Das v. (iiiiicndra Xath Bnsu, 27Ind. Cos. 
294; 20 C. L. .7. 341; 18 C. W. N. 7 206. referred to. 

A question as to fraud in publishing or condncling 
a sale is not covered by the Explanation to secti.>ii 
1.53 of the Bengal Tenancy .Vet. [p. 310, col. -• 

Per ilullick, J.—An irregularity in publishing or 
conducting a sale rr.ay l>e accompanied mth -i 
without fi'Oiul. Cp. 311, col. l.j 
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Soctit»u 103,^X1)11X1111110^, (loess not exi)!^’^^!)' oxelmlo 
from its scope un irreyiiliuitv tainted hv fraud. [ p. 
311, col. 1.] 

In tl»o matter of ^Miscellaneous Appetil 
No. iO of lOl-l- of the Court of the District 
Judge of Hangpur. 

Dabu Chandra Unpla, for tiie l*eti* 
tioner. 

Babu Mohinl Mvluin Cfnikravarh\ for the 
Opposite Party. 

JCDGMKNT. 

N. CuATTtKJLA, J.—The liuestioii raised 
in this Rule is, wbether an appeal lay 
against an order of the Munsif refusing to 
set aside a sale held in execution of a 
decree passed in a suit for recovery of 
rent, in which the amount claimed did not 
exceed tifty-rupees, the Judicial Oflicer, who 
passed the decree and order, having been 
empowered to exercise final jurisdiction 
under section 153 of the BengalTenancy Act. 

The determination of the question depends 
upon whether the order of the Munsif lias 
decided a question relating to title to land 
or to some interest in land as between 
parties having conflicting claims thereto, 
within the meaning of section 153 of the Act. 

Now, the Full Bench in tlie case of KaU 
Mandat v. Ramsarhasivar Chakrvarti (1) 
held that an order setting aside or declining 
to set aside a sale in execution of a decree 
for rent (where the decree-holder is the 
purchaser) is an order deciding a question 
relating to title to land a.s between parties 
having conflicting claims tliereto, and falls 
within the proviso to section 153 of the 
Bengal Tenancy Act, and is, tlierefore, 
appealable, though tliere could be no appeal 
from the decree in the suit on account of 
the prohibition contained in tlie section. 

The Explanation wliich has been added 
to section 153 of the Bengal Tenancy Act, 
by the Amending Act I of 1903 (Eastern 
Bengal and Assam Tenancy Act) lays down 
that “ a question as to the regularity of 
the proceedings in publishing or conducting 
a sale in execution of a decree for arrears 
of rent is not a question relating to title 
to land or to some interest in laud as 
between the parties having conflicting claims 
thereto.” The-learned District Judge held 
that the real question in this case was 

ID 0. ysTi I c. L. J. 47o; y u. w. n. in. 


whether there was any mul(»rial irregularily 
in publishing the .sale, and that .such a 
question according to the explanation to 
.section 153 is not a (piestiou relating to 
title to land or to some inteiests in land 
a.s between parties having conflicting claims 
thereto, lie accordingly lield that no appeal 
lay to him and rejected the appeal. 

The allegations, however, made iji the ap¬ 
plication to .set aside the .vale are to the effect 
that no processes of attachment or proclama¬ 
tion were served upon the properties, and 
that the decree-holdei*, fraudulently and in 
collusion witli the peon, got all the .said 
processes suppre.ssed and false returns to be 
submitted and thus brought about the sale. 
The sale, therefore, was .sought tobe.set aside 
not merely on the ground of material irregu¬ 
larity as contended on behalf of the opposite 
party, hut also on the ground of fraud 
in publishing the sale, if not on the latter 
ground alone. 

The application, it appears, was made 
more than 30 days after the sale, and the 
Munsif refused to .setaside tim .sale on the 
ground that there was no such fraudulent 
concealment of the execution proceediiig.s 
on the part of tlie decree-holder as to bring 
the case within section IS of the limitation 
Act. He did not decide any question as 

to the regularity of tlie proceedings in 
publishing or conducting the .sale. ” It is 
to be observed that tlie question whether, 
or not, a case comes under the proviso to 
section 153, is to be determined not witli 
reference to the question which may be 
raised, but with reference to the (luestioii 
decided by the order. 

The Explanation, therefore, to section 153 
of the Bengal Tenancy Act lias no appli¬ 
cation to the present ca.se, and an appeal 
lay against the order of the ^lunsif under 
the Full Bench decision referred to above. 
But even if it be held that the Munsif’s 
order by implication decided a question as 
to fmud in publishing the sale, we liave 
to see wliether a question as to fraud in 
publishing a sale is a question as to the 
regularity of the proceedings in publishing 
or conducting a sale ” Avithiii the meaning 
of tlie explanation to section 153 of the 
Bengal Tenancy Act, and wliether the 
effect of the hull Bench decision has been 
ijullitied by the said explanation as contended 
on behalf of the opposite party. 
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Now fi sale may be set aside under Order 
NX], rule 90, of the present Code of Civil 
Procedure, on the ground of material 
irregularity <•>' tm tlie ground of fraud in 
publishing or conducting a sale. Order 
XXI, rule 90, of the present Code of Civil 
Procedure, therefore, covers a case of material 
irregularity provided for by section 311, as 
well as a case of fraud coming under section 
24-I of the Civil Procedure Code of 1S82. The 
distinction between an irtegnlnrify in pnhWsh- 
inga sale and .fraud in publishing a sale was 
well defined under the old, and is so under 
the present, Code, and I do not think that 
the Legislature by using the words a 
question as to the regularity of the pro¬ 
ceedings in publishing or conducting a 
.sale meant to include not only cases where 
a question arises as to the irregularity in 
publication or conduct of the sale, but 
also cases where there is a question of 
fraud in publishing or conducting tlie sale. 
An irregularity of the proceedings in 
publishing or conducting a sale is not tlie 
.same as fraud in publication or conduct 
of the sale, and 1 think that if it was the 
intention of the Legislature to bar an appeal 
in cases where a question as to fraud in 
publishing or conducting a sale is decided, 
it would have expressed itself clearly by 
stating that “ a question as to fraud or as 
to the regularity of the proceedings in 
publishing or couducting a sale ” is not a 
question of title relating to title to land, 
etc. It seems to me that the E.vplanation 
applies only to cases where there is a 
question as to irregularity in publishing 
or conducting a sale, and that the effect 
of the Full Bench decision has been restricted 
to that extent only. 

I am fortified in the view 1 take by the 
case of Arjun Dasv. Giinendra Nath Basil 
Mallik (2). In that ca.se proceedings to 
execute a decree for rent having been 
started more than a year after the judg¬ 
ment-debtor’s death, writ of attachment and 
proclamation of sale were issued in his 
name and returns were filed that proce.sses 
had been duly served, and the decree- 
holder himcelf purchar.ed the Icjlding at 
the Gale which follov.ed. In an application 

(2) 27 lud. Cas. 294; IS C. W. N. 12GG; 20 C. L. J. 
3-P. 


to set aside the sale by a person (who 
pi'ior to tlie sale had purchased tlie holding) 
more than a month after the sale, it was 
held that the application came within section 
47 of the Civil Procedure Code, and was not 
time-barred, .section 18 of the Limitation 
Act being applicable to the circumstances 
of the case, and the sale wa.s .set aside. The 
learned Judges (Mookerjee and Beachcroft, 
JJ.,) observed; “We may finally add that 
although tlie application must be deemed to 
have been made under section 47 of the 
Code of 1908, a second appeal may at first 
seem barred under section 153 of the Bengal 
Uenancy Act, as the claim in the suit for 
rent was under Ks. 100 \_Shy(ima Chanm 
flitter V. Behendra Nath ^liiherjee (3)] 
but a second appeal does apparently lie in 
this case on the authority of tlie decision of 
the lull Bench in Kali Maudal v. Bamsarhas- 
K'ar ('hakmvarfi (1), the effect of which, 
as explained in Beni Madhah v. Bisesivar (4), 
has not been completely nullified by 
the explanation added to section 153.” 

It was contended tliat we should not refer 
to the distinction between irregularity and 
fraud in the Code of Civil Procedure iii 
construing a section of the Bengal Tenancy 
Act. But the provisions of the Civil Pro¬ 
cedure Code, for .setting aside a sale either 
on the ground of fi’aud or irregularity in 
publishing or conducting a sale, are applicable 
to sales held under tlie Bengal Tenancy 
Act, and tlie words ^regularity of the pro¬ 
cedure in publishing or conductinga sale” in 
the Explanation to section 153 evidently refer 
to such a ground for setting aside a sale 
'onder the Civil Procedure Code, and I am 
accordingly justified in referring to the 
provisions of that Code on the point. 

I am of opinion that a question as to fraud 
in publishing or conducting a sale is not 
covered by the Explanation to section 153 of 
the Bengal Tenancy Act, and that tlie Fall 
BencJi decision still applies to a case where 
such a question is decided. Assuming, there¬ 
fore, that the Munsif's order decided a 
question as to fraud in publishing the sale, 

I tliink that an appeal lay in this case against 
the order of the Munsif under the provi.^>o 
to section 15.> of the Bengal Teuancy Act. 

(3) 27 C. 484 ; 4 C. W. N. 26«. 

(4) 15 lud. Cas. 43Gi IG C. L. J. 542. 
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The Rule is Accordingly made absolute, 
the order of tlie District Judge set aside, 
and the case is remaiuled to the lower 
Appellate Court for the hearing of the appeal 
on the merits. Costs of this Rule, one gold 
ino7iur, will abide the result. 

Ml'LMCK, J.—The petitioners, wlio consist 
of two judgment debtors and a purchaser from 
a judgment debtor after the rent decree but 
before the sale, applied to the Munsif to set 
aside the sale on the ground of material ir¬ 
regularity and fraud. The Munsif found 
that the application was made more than 
80 days after the sale and that the peti¬ 
tioners were not entitled to the beneHt of 
section IS, Limitation Act, inasmuch as they 
had failed to show that they had been 
kept by the fraud of the opposite party 
from knowing about tlie sale and applying 
within time. This was not a tinding upon 
a question as to the irregularity of tlie 
proceedings in publishing or conducting tlie 
sale and the Explanation to section L)8, 
Bengal Tenancy Act, does not apply. An 
appeal, therefore, was competent having regard 
to the decision in KoU Mumlal v. Ram 
Sorhesicar Chakmvorti (l). 

1 agree, therefore, with my learned brother 
that the District Judge’s ord«r holding that 
no appeal lay was an order wrongly declining 
jurisdiction, and that the Rule should be made 
ab.solute with costs. 

But with that part of my learned brother’s 
judgment in which he expresses the opinion 
that an irregularity in conducting and 
publishing a sale caused by fraud is not 
covered by the Explanation to section 168, 1 
respectfully venture to express a doubt. An 
irregularity in publishing or conducting a 
sale may be accompanied with or without 
fraud. The Explanation under consideration 
does not expressly exclude from its scope an 
irregularity tainted by fraud and there is 
nothing in the Civil Procedure Code of 
1882, and much less in the Code of 1908, 
which compels ns to limit the generality of 
the terms of the explanation and to give to 
it a meaning different from its apparent 

meaning. , , * 

The Rule, however, must be made absolute 

on the tii’st ground and the appeal sent 
down to be heard on its merits. 

Rule made absolute. 



PUNJAB OUIEP COURT. 
Skoono Civil Ai'I'Eai. No. 1819 of 1912. 

.May 5, 1916. 

Pi'esenti —Mr. Justice Shall Din and 
Mr. Justice Rossignol. 
Mnsummaf JEO— Dkffnpant—Ai‘I’i:li-.vn i 


versus 

J ALM.VL SINGH— Pi,ai stiff—Rfsi’Onufnt. 

Itciist,utio,I Act (Sn of m)S), 17 (2) 

Vrui-cditre Code (.IW 1' of l‘)0S), (A XXtIl, r. '.i- 
Coiiii>rtniiiin' nf — Kaziiiatua, if iv>ji.drii. 

tion — t'ridciiCi\ (idiiii!<!iil>Hilij aj ni/.inaiua la. 

.V luzinaina i»rL‘SLMiU‘il ton Cuurt sctliiig foitli lli<' 
terms on wincli tlie parties luul eome lo terms does not 
require registration and is as siieli admissil'le in 
evidence, ip. 312, col. 2.] 

Khalr-nl-XiKi«t y. B:th(idHi‘ .l/q 27 I'. l»- 190l); 11 
r. ]j. R. lOOG, billowed. 

Second appeal from the decree of the 
Additional Divisional Judge of tlie Sliahpur 
Division at Sargodlia, dated the 9fcli August 
1912, varying that of tlie Subordinate Judge, 
Lyalipnr, dated the 21st of February 1911, 
decreeing the claim. 

Mr MitJiiiitiuuiil Siilecm. for the Appel¬ 


lant. 

Mr. Jai Oopal for the Respondent. 

JU DfiMENT.— The learned Counsel fur 
the appellant states at once in opening this 
appeal that lie drops all other points, and 
confines his appeal to the one ground tliat 
the razinama on whicli the present suit was 
brought is inadmissible because it is unregis¬ 
tered. The facts of the case are clearly 
given in the judgments of the Courts below. 
Briefly put, one Hira Singh had property in 
Amritsar and also a .square of land in 
Lyallpur. He bequeatlied tlie whole of liis 
property by a written MGll to Jaimal Singh, 
plaintiiV. Jaimal Singh sued Musammut 
Jeo and Musammaf JIndan, who are both 
widows of Hira Singh, for possession nf the 
Amritsar property. A counter-suit was 
brought by Ram Singli, step-son of Hira 
Singh, at about the same time for a decla¬ 
ration that the Will propounded by Jaimal 
Singh was invalid. Botli suits were 
terminated by a compromise in accordance 
witli wliicli Ram Singh and Jaimal Singli 
were to share botli the Amritsar and the 
Lyallpur properties equally. Tlie present 
suit ha.s been brought by Jaimal Singh to 
secure posse.ssion of his moiety of the Lyall- 
pur property and it is based on the aforesaid 
compromise. The lower Appellate Court 
has held that the compromise was uot a 
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conveyance but was merely a petition setting 
fortb for the information of tlie Court, to 
wliich it was presented, the details of tlie 
settlement on whicli it asked the Court to 
dispose of the suit, llefore us some details 
of resemblance between this ruzinama 
and the usual conveyance have been pointed 
out, but we think it quite niuiecessary to 
mention these points in detail. In fact, it is 
urged that the raziuama is a formal docu¬ 
ment by which one half share in the Lyallpnr 
property was conveyed to tlie plaintiff. 
Pranal Auni v. LaksJuni Aniii (1) and Pnthn 
Vnthammal v. Esup Txowther (2) have been 
relied upon by the appellant. For the respond¬ 
ent it has been contended that the mzinamn 
now sued upon was not a formal conveyance 
nor an agreement, but is only a recital of 
the terms on which the parties had come to 
settlement, and after due consideration we 
have no doubt that this contention must 
prevail. In our opinion, the case reported as 
Khair-uUNissa v. Bahudur Ali (3), is very 
analogous to the present ca.se. The so- 
called nizinama is headed by the names 
of the parties in the manner which is 
usually employed in writing a petition. 
The language of the document is not of that 
formal nature which usually characterises a 
conveyance. In short, on the face of it the 
razinania is a petition and was clearly 
intended to be presented to the Court as such. 

The petition was presented to the Court 
and the parties made statements with 
reference thereto. Although the parties 
were not questioned with reference to the 
Lyallpur portion of the property in dispute, 
it is quite clear to us that the settlement 
was intended by the parties to bring both 
cases to a termination, and the failure of 
the Court to question the parties concerning 
the Lyallpur property is intelligible when 
it is reniembered tliat 'no decree could be 
granted to. Jaimal Singh in respect of the 
Lyallpur property in the suit in which he 
was then a plaintiff. The reason for this 
was that he had not sued in that suit in 
respect of the Jiyallpur property and, there¬ 
fore, the decree could not cover any 
property which had not been included in the 
plaint. 

(1) 22 M. oOKj 26 I. A. 101; 3 C. W. N. 485: 9 M. L 
J. 147. 

(2) 29 M. 365. 

(.3) 27 P H ino«; 11 P; L. R. 19C6. 


On these grounds we- hold that the 
razinama did not require regi.stration and 
was admissible in the present suit to prove 
the plaintiff’s claim. The appeal fails and is 
dismissed with co.sts. 

Appeal lUsmiseed. 


CAliCUTTA HIGH COURT. 

Skoonu Civil Appeals Nos. 2519 to 2525 

OF 1912. 

March 15, 1915. 

Present: —Mr. Justice Chapman and 
Mr. Justice Walmsley. 

Ix No. 2519 OF 1912 

GUHAI ICAR AND OTHERS —Plaintiffs— 

Appellants 
In No. 2520 of 1912 

SUNUAR DUTT—Plaintiff—Appei.lant 

In No. 2521 of 1913 

SURJAN GIRI—1’laintiff—Appellant 

In No. 2522 of 1912 
11 HIM AIC H—Plaintiff—Appe leant 
In No. 2523 of 1912 

UJilAL KINIi A— P I, AIN tiff—A ppk l i, a nt 

In No. 2524 of 1912 

SURJA PAUL AND OTHERS—PLAINTIFFS — 

Appellants 
In No. 2525 ok 1912 

SAMP MANNA—Plaintiff—Appellant 

verstis 

Sriniatl Uani KUARMONI SlNGHA 

MAN DU AT A—Defendant—Respondent 

IN ALL, 

Ucnyal Tenancy Act (VIll of 188.5), ^«. 10(S—Tenant’s 
t'lylit to cut and appropriate fi'ccs^—Ciisfoin, reason ible^ 
ness of—Question of law — Reasonableness, test for. 

rh*‘ tjuostioii whetlior n custom is roasoiiubli* or not 
is u question of law and not one of fact. [p. 313, 
col. 2: p. 314, col. 1.] 

Brndbnrn v. Foley, 3 C. V. D. 129 at p. 135; 47 1. 
J. C. y. 331; 3S L. T. 421; 26 It. 423, followed. 

It is wrong to hold that a custom is imrcasonablo 
ill so far as it permits tlio appropriation of timber 
trees on a holding bv the tenant. [P- col. 1.] 

Jfoa/f V. Ualliday,' (iS9H) 1 Q. B. 12.5; 67 L. J. Q. B. 
451; 77 L. T. 794; 46 W. R. 318; 62 J. P. 8; 14 T. L. U. 
109, referred to. 

5Vhere there is nothing unfair or dishonest or 
coiitmry to the public good in a custom, the 
custom is nor unrcasojiablc. fp. 314, col. 1.^ 

Appeals against the decrees of the Dis¬ 
trict Judge, Midnapnr, dated the 21st of 
December 1911, modifying those of tho 
Revenue Officer, Rohiiii Camp, dated the 
23rd of June 190S. 
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Bubus Mohindra Noth Itoff, Monuuitha Noth 
^fookoi'jve and Solindra Nath Mookcrjci^ for the 
Appellants. 

Babu Bankim Chandra Moukerjrr^ for Babu 
Kali Kinhir Ghakraburti^ for the Respondent. 

JUDGMENT.—These are appeals by tlie 
plaintiffs. The suits were brouglit under 
section 10(5 of the Bengjxl Tenancy Act for 
declarations that the tenants had the riglit 
to cut and appropriate trees. The Assist¬ 
ant Settlement Otticer decreed tlio suit.s. 
The landlord appealed. The District Judge, 
in the course of his judgment, came to a 
finding that the custom had been establislied, 
but that it was unreasonable in so far as it 
permitted the appropriation of timber trees. 
By an oversight, liowever, the learned Judge 
recorded an order dismissing tlie landloid’s 
appeal thus preserving the judgment of the 
Assistant Settlement Oflicer intact. Upon 
an ex parte application by the landlord, the 
learned Judge amended his judgment and 
converted his order dismissing the appeal into 
an order directing that the decree of the 
Assistant Settlement UtUcer should be 
modified, in accordance with his finding tliat 
the custom should not be upheld .so far 
as timber trees are concerned. The tenants, 
thereupon, appealed to this Court. Tliey 
relied in their grounds of appeal both on 
the contention that tl>e learned Judge was 
wrong in holding that the custom was 
unreasonable and upon the contention that 
it was not open to the learned Judge to 
alter his judgment. Tlie learned Judges 
wlio disposed of the appeal dealt in their 
judgment with the latter contention only 
and directed that the judgment should be 
restored to its original condition. The learned 
Judges proceeded to say that it would be 
open to the respondent landlord to apply 
for a review. Thereupon, the landlord 
applied for a review of this judgment and 
on that application for review, the learned 
Judge amended the judgment again, altering 
it into a judgment modifying-the decree of 
the Assistant Settlement Officer in accordance 
with*the finding that the custom was un¬ 
reasonable so far as timber trees were 
concerned. 

' In appeal to this Court, the tenants take 
three grounds. The first ground is that the 
application for review was barred by limita¬ 


tion. 'I’ho judgment which was sought to 
ho anieialed by that application for review 
was dated tlie J3rd August lilll, that is, 
tlie judgment in tlie form in whieli it stood 
after the restoration made in it in accordance 
with the order passed by the learned Judges 
of this Court in .second appeal. The 
application for review of this judgment was 
made on tlie JOth September llUl, and 
was witliin time. The appellants’ contention 
tliat this application for review must be lield 
to relate to the original judgment of the 
7tli April ll(U9, eaniiot he sustained, al- 
thougli there ai'O certain expi’essions in tlie 
judgment of the leai’ned District Judge now 
appealed against which miglit support their 
contention. 

Tlie ni’.vt contention in appeal is that 
the learned Judge had no jurisdiction to 
entertain this application for I'eview. The 
judgment pui*poi‘ts to pass the order under 
section 151 of the Code of Civil 1‘i’ocedure, 
holding that the judgment, the review of 
which was applied for, was the judgment of 
his pi’edece.ssor and that, thei’efore, lie had 
no jurisdiction to deal with the application 
under Order XLVlf. We ai*e of opinion, how¬ 
ever, tliat the learned Judge fell into an error 
in the view which he took, that the judgment 
the review of which was applied for was 
the judgment of liis predecessor. Itistrno 
that the original judgment delivered on the 
7th April 1909 was the judgment of tlie 
learned Judge’s predecessor, Mr. Forrester. 
But the judgment, which in law was the 
judgment wliich had to be reviewed, was not 
that judgment but the judgment dated tlie 
23rd August 1911. wliich was tlie result of 
the alteration made by the leariif^d Judge, 
.Mr. Comes, liim.self. It was liis jadgnient 
made under tlie order of the High Court. 
That was the judgment which had to be 
reviewed and tlie learned Judge had 
jurisdiction under Order XLNHl, rule 1, to 
review that judgment on account of what 
he held, and rightly held, to be a mistake on 
the face of the record. 

The appellants, however, contend that the 
judgment is wrong, upon the ground that the 
learned District Judge was not justilied in 
liolding that tlie custom was unreasonable 
in so far as it permitted the tenants to 
appropriate timber trees. The respondent 
argued that the question whether a custom 
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is reasonable or not is a question of fact and 
not of law. We need only to refer to the 
judgment of Lor»l Eindley in the case of 
Hmdhurn v. (0, foi- authority for 

.saying that tlje rea.sonablctjes.s or unreason¬ 
ableness of a custom is a question of law. 
The respondent tlien argued that this point 
having been taken in the grounds of appeal 
to tliis Court at tlie time when this case 
came up before this Court on the previous 
occasion, it must be held that the point was 
then decided against the appellants and 
cannot now be re-argued. We are, however, 
satisfied that the learned Judges of this 
Court did not then decitle this point. The 
appellants then succeeded on the technical 
ground which they took and whether this 
point was argued or not, we are of opinion 
that it is open to them to argue it now. The 
learned Judge upheld the Hndings of the 
Assistant Settlement OHicer upon the 
(luestion whether the custom of appropriating 
trees by the tenants had been establi.shed. 
The learned A.ssistant Settlement Officer 
held upon the fact.s tliat this custom covered 
a large number of trees of different kinds 
which are mentioned in this connection and 
the Assistant Settlement Officer recorded tlie 
finding that the custom covered all classes 
of trees. This finding was upheld hy the 
learned Judge in appeal. Tlie learned Judge 
gives no reasons for holding that this custom 
was unreasonable in so far as it permitted 
the appropriation of timber trees, and we are 
unable to agree with him that there was 
any unrea.sonableness in the custom. As 
was said by Chamiell, J., in MoxiU v. llalluhiij 
(2); There can be very few cases, where a 
custom ha.s been sufficiently proved, in which 
a Court could liold that it was unreasonable, 
for that it must be convenient is shown by 
the fact that it has been established and 
followed.” There is nothing unfair or 
dishonest or contrary to the public good in 
the custom and we are unable to say that it 
was unreasonable. 

The result is that this appeal is allowed, 
the judgment of the learned District Judge 
.set aside and the judgment and decree of 
the Assistant Settlement Officer restored. 

(1) .3 0. P. D. J29 at p. I3oj 47 L. J. C. V. 331; 38 
L.T.421; 26 W.K. 423. 

(2) (1898) I H. 125; 67 L. J. q. B. 451; 77 L. T. 
794; 46 ^Y. K. 318; 62 J. F. 8; 14 T. L. K. 109. 


The appellants are entitled to their costs. 
They are allowed three .sets of costs for the 
seven appeals in this Court. 

A})pcal allowed 


ilADKAS HIGH COURT. 

SkcoxD Civil Appkal No. 1124 of 1912. 

April 17, 19U. 

Present: —Hr. Ju.stice Wallis and 
Mr. Justice Sadasiva Aiyar. 
I’ASUMARTI PAYIDANNA— Dkfbndant 

No. 3—Api’ella.nt 

versus 

GANTl EAKSUMINAHASAMMA and 
oTHEifs—P laintiff and Defendant.s Nos. 1, 
2, 4 AND 5—Respondents. 

Cirll Vioceiltire Cotle {Act V of 1908^, x. 47 — 
K.vcculiou of decree — Sole—Minor widow brontjht on 
rceord ai< Icijal rrprenentotire of her deceased hiisband, 
jndijnient-debtor—Court kept in ijnoriince of 
minority of widow —.Ih earlier and higher bid for 
same property in another suit concealed—Sale void — 
Sait for declaration competent without regard to s. 47 — 
Fraud—Limitation Act (IX of \90S), Sch. I, Arts. 12, 
_1()6 applicahility of. 

Ilia suit for a dccluratiuTi tliat the sale in c.xecution 
of a decree was not binding on the plaintiff, the main 
objection to the sale was that at the time when the 
plaintiff and the 2n(l defendant, the co-widow, were 
brought on the record as tfic iegal represoiitatives 
of the judgment-debtor, their deceased liusbatul, and 
at the date of the .sale, the plaintiff was u minor, 
while the other widow, the 2nd defendant, lunl 
ceased to have any interest in the estate of her 
deceased husband. The plaintiff wa.s admittedly 
impleaded a.s a major, though the 1st defendanl- 
decrcc-hokler and the 3rd defendant, the auction- 
]nirchaser, both knew that she was a minor. The 
Court was >vilfully kept in ignonince of the fact of 
the plaintiff's minority and of the offer of the Court* 
auctiou-purcliuscr iu anotlier suit (the decree in 
which was simultaneously executed) of three times 
the purchase-money for which it was ultimately 
knocked down: 

Held, that the plaintiff, who had no guardian ad 
litem at all, had not been u part}* to the suit, and that 
she was entitled to bring tlie present suit to declare 
it as not binding on her without regard to the provi¬ 
sions of section 47, Civil Procedure Code; [p. 316, 
col. 2; ]». 318, col. 2.] 

that the jilaintiff not liaviiig boon a i»arty fo the 
suit and not having been sulricionlly rejires'.'uted 
by any one who was a party, inasmuch us the other 
widow also had ceased to have any interest in the 
estate, the sale was not binding on the plaintiff, and 
did not rctiutrc to be set aside; [_p. 316, col. 2; p. 
319, col. 2.1 

that the jilaintiff was entitled to a decree as the 
Court-auction sale was brought about hy the fraud 
of the decree-holder and Conrt-auctiou-purchaser; [p. 
317, col. 2.] 
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tlu\t the declaratory suit havinp; boon broviy;bt within 
throe years of the phiintifE’s uttuinmont of inaj(H'ity 
Wiisnol harivil, Articles ItiG and 12 of tl»c LiinitutioTi 
Act being alike inapplicable, ( p. 317, c*)l. 1; p. 311), 
col. 2.] ^ 

Second appeul from the decree of the Court 
of the Temporary Subordinate Judge of 
Vi'/.agapatam in Appeal Suit No. 20.) of 1911, 
preferred against that of the Court of 
the District Munsif of Hajam in Original 
Suit No.407 of 1909. 

Messrs. K. Sriniiasa Aiyamjar and I . 
Kamcsaviy for the Appellant. 

Mr. 7i. N. jSnrairt, for the Respondents. 

JUDGMENT. 

Wallis, J.—Tliis is a second appeal from 
the decree of tlie lower Courts declaring 
that the sale in e.^ecution of the decree in 
Original Suit No. 559 of 1903 on the tile of 
the District Munsif of Vi/.agapatain was not 
binding on the plaintitf. The present plaint 
was presented as a petition in that .suit, but 
was registered as a plaint in a separate suit 
under the new provision in section 47, Civil 
Procedure Code. 

The facts may be briefly stated. The present 
1st defendant had obtained decrees against 
plaintiff’s husband in two suits Nos. 555 
and 559 of 1903, and after his death his two 
widows, the plaintiff and the 2nd defendant, 
were brought on as his legal representatives 
by the Court of the District Munsif of 
Rajam, to which the decrees had been trans¬ 
ferred for execution. One of the grounds 
taken by the plaintiff is that the Court to 
which the decrees had been transferred for 
execution was not the proper Court to bring 
on legal representatives of a deceased party, 
as decided by the Full Reuch in Siraniinufha 
Ayyar v. Vaidyanatha Sastri (1), and that the 
order was a nullity. It is, however, unneces¬ 
sary to consider this point, as the sale has 
been held not to be binding on another 
ground. The main objection to the sale is 
that, as found by the lower Courts, at the 
time when the plaintiff and the 2nd defendant, 
the co-widow, were brought on the record and 
at the date of the sale on 19tli October 1993 
the plaintiff was a minor, only attaining her 
majority in July 1907, while the other 
widow, the 2nd defendant, had ceased to have 
any interest in the estate of her decea&el 
husband. The plaintiff was admittedly 
impleaded as a major though, according to 


the tindings, the 1st defendant-decree-hohler 
and tlio 3rd defendant, the auction, purchaser, 
both knew she was a minor. The attached 
properties whicli were subject to mort¬ 
gages were lirst put up for sale by the 
1st defendant in execution of liis 
decree in Original Suit No. 555 of l‘.03 
on the 15th October 19U3. The properties 
were put up at Rs. 300 and the .sale list. 
Exhibit II, shows that there were no bidders 
on thelotli, lOtliand 17tii and that on tiie 18th 
the present 3rd defendant bid Rs. 301. This 
sale was stopped at tlie instance, it i.s said, 
of the 3rd defendant because certain otlier 
decree-holders had applied for rateable dis¬ 
tribution in the suit, a matter whicli was no 
business of hi.sjand on the following day, the 
19tli, the 1st defendant applied orally to the Dis¬ 
trict .Munsif ill the otlier Suit, No. 559 of 1903, 
and, on the plea that there were no hiddei>-, 
got the reserve price reduced to Rs. 200, 
without telling the District Munsif of the 
falc in Original Suit No. 555 of 1903 and the 
bid of Rs. 301 by the 3rd defendant. The 
properties were then put up to sale in Origi¬ 
nal Suit No. 559 of 1903 and knocked 
down to the 3rd defendant for Rs. 201. 

The Subordinate Judge has found, in my 
opinion, riglitly, that this was a fraud upon 
the plaintiff. The properties .should have 
been sold in execution of the decree in Origi¬ 
nal Suit No. 555 of 1903 in which tliey 
were first put up for sale, then the 1st 
defendants, as decree-holder in Original 
Suit No. 559 could, if so minded, have 
applied for rateable distribution of the sale 
proceeds; and the conduct of the 1st defend¬ 
ant and the 3rd defendant in proceeding 
with the .sale in the second suit and 
getting the re.serve price reduced by suppres¬ 
sing from the Court what had happened 
at the first sale amounted to a fraud upon 
the plaintiff. This fraud is not without 
some bearing on tlie main issue in the 
case, because, in view of what had happened 
in the absence of any proper repre.sentation 
of the judgment-debtor, it cannot be .said 
that the plaintiff was not prejudiced by 
the omission to bring her properly on the 
record. 

The respondent relie.s on two decisions 
of the Privy Council in Kluarajmal v. 
Daim (2), and Itashid-un-Nisa v. Muhammad 

(2) 32 C. 29G ut \>. 31 U 1 C. L. J. r>8h 2 A. h. J. 71; 
9 C. W. N. 201; 7 Bom. L. K. I; 32 I. A. 23. 


(1) 28 M. 4(iG (F. B.); lo il. L. J. 116. 
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Isiunil Kh>in (.‘i), to sliow tlmt tlie sales are 
wliolly void against the plaintitl' because 
she was not properly represented, while 
the appellant relies on the decision of the 
Privy Council in Mnlkarjini v. Xarhari (4) 
and on certain observations in Kiuiir Mohidecu 
Markkaf/a/ v. }[nfliukri8li)ia Ayyar (5). In 
my opinion the decision in Malkarjuu v. 
A(i/7iari (4) has no bearing on the present 
case. In that case a party who was brought 
on as legal representative objected that he 
was not the legal representative, bnt the Court 
decided that he was; and their Ijordships 
held that, in view of this decision which 
was within the jurisdiction of the Court, 
the sale coukl not be treated as a nullity 
even against the real representatives of the 
deceased who afterwards came forward. 
Their Lordships also held that, if the suit 
could be regarded as one to set aside the 
sale, it was barred by Article 12 of tlie 
Limitation Act. 

On the other hand in Khiurajinal JJauu 

(2), one Amirbaksh, a minor, the legal 
representative of one Naure/., was .sued by 
his guardian one Alahnawaz, who was not 
his guardian in fact, and had not been 
appointed his guardian a I litem, and the 
Court held that Court sales in execution 
of the decrees obtained in these suits were 
not binding on the estate of the deceased 
Xaurez or the minor, but were without 
jurisdiction and null and void. In the course 
of the judgment, their Lordships no doubt 
say that the absence from the record of 
one of the legal repre.sentatives of a deceased 
judgment-debtor is not always sutiicient 
reason for disturbing judicial sales which 
otherwise have been properly conducted. 
“The Indian Courts,” their Lordships .say, 
“have properly exerised a wide discretion 
in allowing the estate of a deceased debtor 
to be represented by one member of the 
family, and in refusing to disturb judicial 
sales on the mere ground that some members 
of the family, who were minors, were not 
made parties to the proceedings, if it appears 


(3) 3 iud. Cii6. bOi; 31 A. hl2 (1*. C); G A. I>. J. 
^22; 0 Jl. b. T. 27U; 13 C. \V. N. 1182; io C. L. J 3lb: 
11 Uom. b. It. 1225; 33 1. A. 168. 

(4) 25 B. 337 (P. C.J; 5 C. W. N. 10; 10 M. L. J. 
368; 2 Bom. L. 11. U27; 27 I- A. 216. 

(, 5 ; 26 M. 230; J2 M. L. J. 368. 


that there wa.s a debt justly due from 
the deceased, and no-prejudice is shown to 
the absent minors.” Put the.se observations 
do not cover such a case as the present 
Jii which according to the finding.s, tlie 
other widow wiio was brought on the 
record had ceased to Iiave any interest in 
her husband’s estate, and the .sale itself 
\\as a fraudulent one. An endeavour has 
been made to distinguish that case from 
the present, on the ground that the decree.s 
themselves were nullities owing to the 
minoi defendant not having been properly re¬ 
presented, whereas in the present case the 
decrees were duly obtained against the deceas¬ 
ed judgment-debtor. The still more recent 
decision of their Lordships in Idashid^nn^Nisa 
y. Muhammad Ismail Khan (d) shows tliat there 
H no substance in this distinction. In that case, 
as in the pre.^ent, the suit was brought to 

declare the nullity as against the plaintiff of 
certain sales iti execution of decrees against 
a deceased person, in which the minor plaint- 
iff had been hroueht on as legal representa¬ 
tive of tlie deceased judgment-debtor. 


n two instances she had been represented 

by a woman who, as such, was not (pialitied 

to act as guardian tul litem, and in the third 

by another person wIio.se interests were 
adverse. 

Their Lordships Iield that the plaintiff 
bad never been a party to any of these suits 
in the proper sense of the term. They further 
lield that a minor brought on in this defective 
manner was not a party to the suit within 
Pie meaning of section 241—now section 47— 
Livil Irocedure Code, and did not come 
within the operation of that section. 

It follows from this decision that the 
minor here, who Iiad no guardian ad litem at 
all, >vas not a party to the suit in whicli the 
sale was made, and that she was entitled to 
bring the present suit to declare it not bind- 
without regard to the provisions of section 
47, Civil Procedure Code. It follows also from 
the two decisions last mentioned that the 
plaintiff, not having been a party to that 
suit and not having been sufliciently repre¬ 
sented by any one who was a party, seeing 
tliat the other widow had ceased to have any 
interest in the e.state, the sale was not binding 
on her, and does not reiiuire to be set aside. 

hat Las been already said disposes of the 
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(luesti'm of limitation us tlu‘ now Article 10)1 
anil Article 1'2 nro alike inapplioahlo, and the 
suit which was instituted witliin three years 
of the plaintiff’s attainment of majority is 
not barred. The appeal is di.smissed with 
costs. 

Sadasiva Aiyaii, J.—The 8rd defendant is 
the appellant. The plaintiff is the principal 
respondent. Tlie material facts might be 

shortly stated thus: - 

The plaintiff is the 2nd widow of the 
judgment-debtor in Original Suit No. 559 
of 1903. The decree in that suit was trans¬ 
ferred fromthe Vi/.ianagaram District Munsif's 
Court to the Rajam District Munsif’s Court 
for execution. Tlie Rajam District Munsif's 
Court on the application of tlie decree-holder 
(the present 1st defendant) allowed execution 
against the plaintiff (junior widow) and the 
2nd defendant (senior widow). Under section 
234 of tlie old Code (section 59, clause l,of 
the present Code), it was the Court whicli 
passed the decree to whicli the application 
by the decree-holder to execute tlie decree 
against the widows of the judgment-debtor 
ought to have been made and it is tlmt 
Court which ought to have passed tlie order 
allowing execution. However, the Rajam 
District Munsif’s Court somehow passed the 

order. 

Another defect in that order was that, 
while the two widows jointly represented 
tlie estate of the deceased judgment-debtor 
(each of them representing lialf the .said 
interest) the decree-holder, admitting this 
fact and knowing that the plaintiff (junior 
widow) was a minor, represented to the 
Rajam District Mnnsit’s Court tliat she was 
a major, brought her on record as a major, 
and conducted execution proceedings against 
her and brought to sale the plaint properties 
including her moiety of the interest therein 
as if she was a major. The 3rd defendant 
purchased the two moieties of the two 
widows in the Court-auction sale, he also 
knowing that she (the plaintiff) was a miner. 
The purchaser (3rd defendant) and the 
decree-holder (the 1st defendant) were ahso 
guilty of some other fraudulent acts (as 
found by the lower Appellate Court) in con¬ 
nection with this Court-auction sale. 

The sale took place on 19th October 1906 
and it wa« confirmed on the 23rd January 
1907. The present fiiit was brought on the 


reliefs: (n) tlmt the Court-auction .sale of 
IDth October 1906 may lie set aside, (/>) tliat 
it may be declared invalid, (c) that such 
further or other reliefs might he grunted, 
(</) that costs might be awarded. 

'I'he lower Courts have granted (lie reliefs 
prayed for by the plaintiff. I ought to liave 
mentioned that the plaintiff a.sked for the 
above reliefs, not by a plaint in a regular 
suit, hut by an application put in under 
section 47 of the Civil Procedure (.a)de, which 
application was converted into a suit by the 
District Munsif's Court ot Itajam. 

So far as the merits are concerned, 1 need 
only say that on the findings of the lower 
Appellate Court the plaintiff was entitled to 
a decree, as the Court-auction sale was brought 
about by the fraud of the decree-holder and 
the Court-auction pnrchaser--a fraud having 
two branches,one directed against the plaintiff, 
the junior widow of tlie judgment-debtor, the 
otlier directed against the executing Couit, 
whicli was wilfully kept in ignorance 
of the fact of the plaintiff's minority and 
of the offer of the Court-auction purchaser in 
anther suit (thedecrce in wliicli was simultane¬ 
ously executed) of three times tlie purchase- 
money for which it was ultimately knocked 
down. The plaintiff also relied on the 
contention that the District Munsif's Court 
of Rajam had no jurisdiction to allow 
execution against her as the legal repre¬ 
sentative of her hushanil, as that Court was 
not the Court wliich passed tlie decree. 
Having regard, however, to the decision of 
Renson and Miller, JJ., in Thamhoo ViUal v. 
Sriramuln Kai'dn (6), to the effect tliat an 
order of the executing Court allowing execu¬ 
tion against the legal representatives of the 
judgment-debtor is not void, in other words, 
that the defect of jurisdiction in the execut¬ 
ing Court is not such a defect as makes its 
order wholly ineffectual, I do not tliink 
that the plaintiff is entitled to succeed on 
that technical ground alone. 

Another ground on which tl.-e plaintiff 
(respondent) asks us to upliold the decision 
of the lower Court is that as the plaintiff 
was not repre.sented by a guardian in the 
execution proceedings, she was no party at 
all to tlie proceedings and the sale there¬ 
under, that it is only a person wlio was a 

(G) 17 M. L. J. 3C0. 
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purty to tlio oxccuh’on proceeding's is 

obliged to set tliem aside and tliat a person in 
the position of a stranger to tlie proceedings 
need only obtain a declaration that the 
proceedings Ijave not affected her rights. 
Tliough tlie plaintiff also prayed in her 
plaint for .setting aside the sale, that prayer 
may be treated as a surplusage and the suit 
may be treated as a mere suit for a declara¬ 
tion of the invalidity of the sale as againt 
the plaintiffs riglits in her husband's pro¬ 
perties. 

In answer to tin's contention of the 
plaintiff, the appellant urged that according 
to the decision of tlie frivy Council in 
Malkarjun v. Xnrlian{^), the legal representa¬ 
tive of a deceased judgment-debtor ought 
to have the execution sale set aside by 
proper proceedings, even though he was not 
made a party to the execution proceedings 
and even though a wrong party has been 
joined as such legal representative; that on 
similar reasoning, a minor who was brought 
in as legal representative, but for whom a 
guardian was not appointed, must also have 
the sale sot aside by proper proceedings 
and should not be allowed to treat it as 
invalid as against her without a positive 
cancellation of the sale and that this rule of 
law applies a fortiori in a case like the 
present where a co-widow, one of the legal 
representatives, was a major and was on the 
record. The rejoinder of plaintiff to this 
contention of appellant is that though, 
in the absence of fraud or collusion, 
where a Court and a decree-holder treat 
a person who is not the legal representative 
of the decea.sed judgment-debtor, as such 
legal representative or treat one of several 
legal repre.sentatives as the sole legal 
repre.sentative and conduct execution 
proceedings, such execution proceedings 
ought fir.st to be set aside by the true 
legal representative or by those legal repre¬ 
sentatives who had not been added as such 
by proper proceedings, yet that rule does 
not apply to a case where the decree-holder 
an 1 the Court did purport to bring in the 
proper legal representative (or one of the 
proper legal representives) wdio was a minor 
as representing repectively the w'hole (or a 
portion) of the estate of the deceased judg« 
raent-debtor, but had not put him or her pro¬ 
perly on the record by appointing a guardian to 


Aii.MA. 

act for him or her in the execution pro¬ 
ceedings, and that this non-applicability of 
the rule laid down in Malkarjnn v. NarJiari 
( 4 ) to such a case becomes more pronounced as 
in this ca.so, it w'as through the decree- 
holder’s fraud and not through his mere 
ignorance that the minor legal representative 
was not represented by a guardian. I think 
that this contention of the plaintiff in 
rejoinder ought to be accepted. In the 
Privy Council case in Bashid-nn-Nisn v. 
Muhammad himail Khan (3), not only the 
decrees obtained against a minor without a 
proper guardian having been appointed for her, 
but even Court-auction sales held against the 
interests belonging to a minor legal repre¬ 
sentative (among the several legal repre.senta¬ 
tives of a decea.sed jugdment-debtor) were 
treated and declared invalid in the suit 
brought by the said legal representative, 
ilr. V. Kamesam, who partly argued the 
appellant’s case with acuteness and per¬ 
sistence, contended that that case in Rashid- 
nn-Nisa v. Muhammad Ismail Khan (3), did 
not decide that even such a minor legal 
representative need not have the .sale set aside 
by proper legal proceedings and need only 
sue for the declaration of the invalidity of the 
Court-auction sales as against her interests. 
1 have carefully read through that judgment. 
In the Court of first instance in that case, the 
suit seems to have been brought (see the 
report at page 572) for a declaration 
that the decrees and sales were 

invalid and also for the relief that they 
should be set aside so far as the plaintiff 
W'as concerned. Tlins, as in the present 
ca.se, there seem to have been prayers for 
a declaration of invalidity and also for 
setting aside. It is not, of course, sur¬ 
prising that plaintiffs in such cases are not 
clear in their ow’n minds as to whether 
there is a necessity for a positive cancellation 
through Court of such .sales and decrees 
or whether mere declaration Avill do, wdien 
learned gentlemen of the Bar are able to 
put forward plausible arguments for both 
views. In the present case the plaintiff 
has been careful to add also a prayer for 
further and proper reliefs which the Court 
may deem fit.” In that Privy Council ca.se 
in Rashid-un-Nisa v. Muhammad Ismail 
Khan (3), the Subordinate Judge seems to 
have given both the reliefs (seepage 575; 



Vol. XXIX] 


INDIAN CASli^. 



rASVMART) RA>’IPANNA t\ GANTl LAKSHMIKARAPAMMA 


Nvlufli reliefs are, however. siy>hen of hy 
the reporter as the relief slio tthe plaint¬ 
iff) “ claimeil. Their hortlships of the 
Privy Council do not make any definite 
pronouncement on the question whether the 
sales were void as against the plaintiff and 
need not, therefore, be set aside and^ whether, 
therefore, a mere declaration of the invalidity 
will do or whether they were onhj voidable 
by the plaintiff as regards her interests and 
whether, therefore, she should ask in the suit 
for a relief as to their cancellation. At page 
uS3, their Lordships simply restore tlie decree 

of the Subordinate Judge. 

While in the case in Malkarjim y. ^nrhan 
(4) the estate of the deceased judgment- 
debtor could be treated (owing to the 
wrong order of the Court which had jniis- 
dicticn to pass that order) as suiliciently 
repre.sented in execution proceeding by the 
wrong legal repre.sentative, and hence that 
the right legal representative .should have 
the sale set a.side by taking proper pro- 
' ceedings and could not treat such a sale as 
completely void, a legal repre.sentative who 
was a minor not represented by a guardian 
and who could, therefore, not act at all m 
the proceedings for tlie protection of the 
interests of the estate, should be treated as ho 
party at all to the proceedings, that the interest 
in the estate representated by her should also 
be treased ns not put in a position to be 
legally dealt with by the proceedings in 
the executing Court and that such a minor 
legal representative need not bring a suit 
to have execution proceedings set aside and 
might properly content her.self with a pi-ayer 
for declaration of the invalidity of the execu¬ 
tion proceedings as against her and as 
against the interests she possessed in tlie 
deceased judgment-debtor s estate. 

1 have to deal finally with the conten- 
tion that the plaintiff’s only remedy was 
by an application under Order XXI, rule 
90 (old section 311). of the Civil Procedure 
Code to have the executmn sale set aside 
and that that application is barred by 
limitation as not having been brought 
within the 30 days allowed for that pur¬ 
pose by Article 106 of the Limitation Act. 
As I have remarked before in this case 
an application was put in by the plauitiff 
under section 47 of the Civil Procedure Code 
and this suit aro.se cut of the transforma- 


tion of tliat application into a plaint, 
liefovc section 311 of the Civil Procedure 
Code was amended and re-enacted as Order 
XXI, inlo 90, of the Civil Procedure Code, 
applications to set aside execution sales for 
fraud were treated as coming under sec¬ 
tion *2-14, and not under section 311. Jiy 
the amended provisions in Order XXI, rule 
90, an application to set aside an execu¬ 
tion sale for fraud was put on tlie same 
footing as an application to set aside an 
execution sale on the ground oj material nie- 
gularily. It .seems no doubt liard upon a 
judgment-debtor wliose properties liave been 
'sold for a song by tlie fraud of the decree- 
holder, that he should be compelled to come 
in w'ithin 30 days though he might not 
have known of the fraud till after the 30 
daj'S had expired. Section 18 of tlie Limita¬ 
tion Act would not lielp him in getting 
an extension of the 30 days unless, after the 
date of the fraudulent sale, the decree-holder 
and the purchaser kept him by fraud from 
the knowledge of his right to make an 
application, especially where the Court- 
auction purcliaser has joined the decree- 
holder in bringing about a fraudulent sale. 
It does seem a denial of justice to hold 
that the judgment-debtor should apply 
within 39 days of the sale to liave it set 
aside, but I do not see my way _ to get 
over the plain words of Article 166 of the 
Limitation Act and I feel myself constrain¬ 
ed to hold that if tiiis suit is treated as 
an application to set aside the .sale as 
distmguished from a suit for a declaration 
of the invalidity of the sale as against 
the plaintiff's rights, it must be treated as 
barred by limitation. So far as the suit is 
for the declaration of the invalidity of the 
sale, it is of course not barred hy limita¬ 
tion! The decretal portion of th 3 judgment 

of the District ilunsif (see page 13 of tl>e 
printed pleadings) and the decree of the 
District Munsif (seepage 3^) merely give 
such a declaration and there is no decree 
directing the sale to be set aside and 
hence tlie decree seems to me to be quite 
correct. As regards tho.se hard cases wliicii 
I just now referred to, if the fraud was 
only on the part of the decree-holder and 
not of the Court-auction purchaser. I think 
the Legislature intended that a bona fide 
Court-auction-purchaser should be protected 
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after 30 days, and that an application to set 
asiile the sale should he lironglit within 3*0 
days of tlie sale, oven though the judgment- 
debtor was ignorant of the saie and of the 
decree-holder’s fraud wldch brought about the 
sale. The judgment-debtor in such a case 
ought to 1)6 left to Ids remedy for damages 
caused to him by the decree-holder’s fraud. 

The ca.se where both the decree-holder and 
the Court-auction purchaser have been guilty 
of fraud raises a (piestion of greater difliculty 
and nicety. Is it reasonable to hold that even 
in sucli a case the judgment-debtor should 
only sue them for damages for the fraud 
after the expiry of tlie 30 day.s and cannot 
get back his property wldcli had been sold 
in tlie Court auction through the fraud of 
both the decree-holder and the purchaser r' 
After anxious consideration and with great 
difiideiice I am inclined to hold that the 
judgment-debtor even in such aca.se cannot 
apply under Order XXI, rule 90, after the 
expiry of the 30 days for setting aside tha 
sale. As regards the relief for the setting 
aside of the sale, the procedure pointed out 
hy the begislature is oidy by an application 
under Order XXI, rule 90. It may he that 
other appropriate relieD, wliicli in justice are 
due to the judgment-debtor to get rid of 
the effects of the fraud practised hy tlie 
Court-auction purchaser, inny be open to 
him hy instituting a suit praying for such 
other reliefs. I do net wish to hold that 
the Courts are powerless to imagine, invent, 
and grant other appropriate reliefs in such 
cases. It may be that tlie Court without 
setting aside the .sale can give an injunction 
to the Court-auction purchaser to reconvey 
the property to tlie judgment-debtor. 
Sucli injunction would have an effect 
similar to the elfect of a decree for 
specific performance of a contract to sell. 
Tlie hands of Courts of Justice are not tied 
in these matters simply because, to support 
the grant of a particular appropriate relief, 
no exact precedent could be quoted. As 
regards a .suit for such other appropriate 
reliefs that suit would be governed hy 
Article y5 of the Tjimitation Act, which gives 
three years from when the fraud becomes 
known to the party wronged. In the result 
1 would also dismiss the appeal with costs. 

Appeal dts^missed. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Re\i:ni’f; Pfiition No. 15 of 1909-10 of 

Benares District. 

November 20, 1910. 

Fresenf: —Mr. Poiter, S. M., and 
Wr. Baillie, J. 'J., 

SHAH DEO— Appem.ant 

versus 

^lAHARA.TA of BENARES— Respondent. 

Agra Truancy Act (Jl oj ]{)0U, 22— Sttcreit.fWH — 
('olltitcral i‘hnrhig in cuhivation in part of liohling, 
ilgiii oj, to inherit trhole hohliiiy. 

A jier.eon who slinres in the cnUivnMon of nny 
]iait of n hohling shares in the cnltivation of the 
liohling and is entitled to inherit the entire holding. 

Second appeal from nn order of the 
Commissioner of the Benares Division, dated 
the 4th May 1910, reversing that of the 
As.sistant Collector in a case of ejectment. 

JUDG*MENT. 

Baii.me, J. M., {Xoremher 7//t, 1910).—The 
facts are undisputed. Appellants are 
collateral relative.^ of tlie decea.sed tenant and 
shared with him in tlie cnltivation of one of 
tlie numbers included in the liolding at the 
time of his deatli. The otlier nnmber.s are 
in the possession of the mortgagee.**. The 
Conimi.ssioner has held that the deceased 
tenant’s interest in the holding devolved on 
the appellants in regard to the one number 
which was in their cultivation, and did not 
devolve in regard to tho.se numbers which 
were cultivated by the mortgagees. In this 
finding the Commissioner has taken a view 
contrary to that which is u.sually accepted. 

It appears to me that a person who share.s 
in the cultivation of any part of a holding 
shares in the cultivaticm of the liolding and 
that tl;e holding mu.st be dealt with as a 
whole. I would find, therefore, that the 
interest of the decea.sed tenant has devolved 
on the appellant and tliat lie is not liable 
to ejectment from any part of the lolding 
as a tenant holding from year to year. 

I would allow the appeal with costs on 
respondent. 

Pouter, S. M.—1 concur. 

Appeal allowed. 


Vol. XXlXj 


INDIAN CASES. .T-’l 

MAllAHA.IA OK VKNKATAQIRI V. AMIlAUKANA SRINIVASA ROW. 


KMrKROR r. MOUAR Al.l SlIKUll. 


CALCUTTA HIGH COURT. 
Criminal Hekkrenok No. ok 1914. 
Criminal Akkeal No. 983 ok 1914. 

January 14, 1915. 

Present: —^Ir. Justice Fletclier anJ 
Mr. Justice Ileaclieroft. 

K iM RERO R—P ROSE cm or 
versus 

MOHAR ALl SHEIKH— Accused. 

Criiniital Proredurv Code (.It*/ T of ISIIS^, 

370 (b) — Itefcreiu'c—Copitul vltonje —^cr if « it- 

defended — Ite-teUily order of — Ui<jh Court, poieei' of. 

Whc'n an uocusod appoarst before a Jiul'jo on a 
Caj^itnl charge, he ought not to be allowed to go 
umlofeiuled, the custom being for the Judge to 
appoint or i*equost any member of the liar to conduct 
the defence of the accused. 

Under section .370 (t»), Criminal rroceilure Code, 
the High Court has jurisdiction to order a new trial 
on tlie same or an amended charge. 

Reference made by the Additional Sessions 
Judge of Mymensingh under section 374, Cri¬ 
minal Procedure Code. 

Mr. Orr (Deputy Legal Remembrancei), 
for the Crown. 

Rabu Bithhusan Vntt, for the Accused. 

JUDGMENT.-This case comes before us 
on a reference made by the learned Additional 
Sessions Judge of Mymensingh under the 
provisions of section 374, Code of Criminal 
Procedure, and also on appeal by the accused. 
The accused wa.s tried before the learned 
Additional Sessions Judge with the aid of a 
Jury on two charge.s; first of all, with having 
murdered one Jamir Slieikh and sccomUy, 
with voluntarily causing hurt by a cutting 
instrument to one Kocha. The present case 
is one that has caused us considerable anxiety, 
because the accused was undefended before 
tlie learned Sessions Judge. That is a course 
which ought not to he adopted in cases where 
the accused is tried on a capital charge. 
There has Keen a practice long established 
and well-recognised that when an accused 
appears before the Judge on a capital charge, 
the Judge is accustomed to request a mem¬ 
ber of the Rar who practises before him to 
undertake the defence of the accu.sed. That 
obligation has, so far as I am aware, always 
been recognized by the profession, who always 
have willingly undertaken the defence of the 
accusetl so charged at the request of the 
presiding Judge. However, the learned 
Judge iu the present case did not appoint or 
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request any member nf tlie jirofe-ssioii lo 
conduct the defence of tlie accused, (lie result 
being that the case has been tried pi'actically 
e.r parte and the difliculties that appear on tlio 
evidence have not been cleared up in the 
course of the cross-examination either by the 
accu.sed him.self or by the learned Judgt*. 
The evidence, as it stands on the record, is 
such tliat we are unable to conlirm the 
sentence pas.sed on the accused. What the 
points of dilliculty transparent to any person 
who has any knowledge of tlie value of evi¬ 
dence are, it is not our duty to state at 
present nor (To wo think it right that at tlie 
present moment we shall enumer.ite whicli 
are the points that liave pres.'Jed upon us. 
The only question is, what ought we to do in 
tlie present circumstances V Jf the story re¬ 
lied upon by the prosecution he true, an 
exceedingly cruel murder has been perpetrated 
and public safety requires tliat, if pos.sible, 
tlie person who lia.s perpetrated that murder 
should be brought to justice. Section 37() 
(/>), Code of Criminal Procedure, gives us 
jurisdiction to order a new trial on the same 
or an amended charge. Tliat being .so, wo 
consider that in this ca.se, we are hound to 
.send tlie case back to the learned Judge with 
a direction that the accused he re-tried on the 
same charges that have already been framed 
against liim and we would request tlie learned 
Judge to see tliat, in the new ti-ial, some 
gentleman represents tlie accu.sed before him. 

We, therefore, decline to confirm the sentence 
of death passed on tlie accused and send the 
case back to tlie learned Judge for the accused 
being re-tried. 

lie-trial ordered. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 43S of 1914. 
Criminal Revision Petition No. 3G8 

OF 1914. 

March 15. 1915. 

Present: —Mr. Justice Ayling. 

The MAHARAJA ok VENKATAGIUI — 

Petitioner 

ver'ais 

AMRARKANA SRINIVASA ROW— 

ReSI’ONDENT. 

Criminal Procedure Code (.IcI 1’ ></ ISlI.S), 1 K} — 
JUf/H of properly—Du rut ion of altnchment — 
Adjudicutian of riyhts of parlies by competent Court 
— iingistrate, duty of, to withdraic uftuchment. 
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An oihU*i- ot' attaclimcnt o!' property under suction 
146 of the Criininnl Procedure I’odi' ivninins in force 
umil withdrawn, but it is the duty of liie Magistrate 
to withdniw it and release the attachment as soon as 
it is brought to his notice tliata competent Court has 
determined the rights of tlie i)arties thereto or of 
the ])erson entitled to possession. 

Petition under sections 435 and 430 of 
tne Code uf Criminal Procedure, 189S, 
praying the High Court to revise the 
order of the Sub-Divisional ^Jagistrate of 
Gudur, dated 28th February 1914, in Miscel¬ 
laneous (hise Xo. 3 of 1910. 

Mr. Subramauia lyot', for the Peti¬ 
tioner. » 

ilr. P. H. OVrtJif, for tlie Public Prose- 
cut )V. 

Mr. 7. r. liamanuja l\ou\ for the Respond¬ 
ent. 

OHUKU.—An order of attachment of pro¬ 
perty under section 110 of the Criminal 
ProceduTH Code remaiiw in force until witli- 
drawn, but it is tlie duty of tlie .Magistrate 
to withdraw it and release the attachment, 
as soon as it is brought to his notice that 
a competent Court has determined the riglds 
of the parties thereto, or the person 
entitled to possession The only question 
is whether that lias been done in tlie present 
case. Tlie finding of the District Judge on 
the tirst Issue in Original Suit No. 3 of 
1902 concludes the question of title between 
the parties to that suit. The fact tliat he 
■was unable to determine the question of 
possession and that tlii?. Court rem rked in 
its appeal judgment that defendant’s (the 
present petitioner’s) evidence of was 

equally weak, is immaterial. 

The continuance of the attachment is 
illegal and it should he released at once. 

OitiereJ acronlhiglf/. 


ALbAUABAU HIGH COURT. 
CiMMiXAb Riivisio.x No. 146 of 1915. 

April 21, 1915. 

]*resent :—Justice Sir P. C. Banerji, Kt. 

JAI DKBI KUAR- Afplicant 

versus 

EMPEROR—Opposite Pautv. 

Venal Code (Art XW of 1K60), 500—Dej'uinatoru 
tifjteiiiciit — Pnblu'afioit of libel. 

TIu' necuseil made certain defamatory statements 
against a CtovernmtMit Official in her i)etitiou to the 
Lieutenant Governor, and on iiuinivy .she rejieuted 
tlic same statements before two Magistrates on 
different occasions: 

Held, that the statements made before the two 
Magistnitcs were the publication «)f the original 
defamatory statements made in the memorial to the 
Lieutenant-Governor and the acensed was guilty 
of three sej»arato jmblieutions of the libid. 

Application in revision against an order of 
the SessioiKS Judge of Moradahad. 

iMr. N. C. MiiJcerjl, for the Applicant. 

The Assistniif Hovernme 1 Ailvocale, for tlie 
Crown. 

JUDGMKNT.-This isan application for 
the revi-'^ion of the order of the learned Se.s- 
sions Judge of Moradahad, afHrmingthe convic¬ 
tion of the applicant for an oiTence under sec¬ 
tion 500 of the Indian Penal Code. It appears 
tli«t t'ne applicant, Mnsammat Jai Dehi, 
presented an application to His Honour tlie 
Uieutenant-Goveriior in which she charged 
the complainant, Mr. Krishna Chandra Joshi, 
Deputy Collector, with instigating her oppo¬ 
nent, Kaliyan Rai, to bring false charge.s 
against her. An inquiry was ordered and 
Mr. Nanavati, the Collector of Budaun, sent 
for the applicant and .she appeared before him 
and repeated what .she had .said in her memo¬ 
rial, and added that Mr. Krishna Chandra 
Joshi had asked for a bribe from her which 
she had refused to pa}'. A further inquiry 
■^’as held by ^Ir. Ingram, the successor of Mr. 
Nanavati, and before him also she apparently 
repeated what she had stated in her memorial 
to His Honour the Lieutenant-Governor. It 
was in regard to these statements that she 
was prosecuted, and she has been convicted 
on three separate charges, namely (1) of the 
statement made in the memroial to His 
Honour the Lieutenant-Governor, (2) the 
statement made before Mr. Nanavati, and (3) 
the statement made before Mr. Ingram. 

It is urged that she could not be convicted 
on three different charges, because the state* 
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meiits luAcle before ^Ir. Nmiavati nml Mr. 
Ingram cannot betleineetl to be a publication 
of tlie libel innsmucli ay she made the state¬ 
ments in answer to question put to her. I 
am unable to agree with this contention. There 
was no obligation on the applicant to make 
any statement to Mr. Nanavati imputing 
dishonesty and bribery to Mr. Krishna Chan¬ 
dra Joshi, and there wa.s equallj’’ j»o obliga¬ 
tion on her to make defamatory statements in 
regard to tlflit oHicer before ^Ir. Ingram. 
The statements made bj-- her were clearly 
publications of the original defamatory ttate- 
ment made in the memorial to the liieutenant- 
Governor and there were thus three separate 
publications of the libel. The case doe.s not 
fall within any of tlie exceptions to section. 
499 of the Indian Penal Code. As the learn¬ 
ed Sessions Judge has pointed out, exception 
(2) has no application as there was no expres¬ 
sion of opinion. As to exception (JS), there 
was nothing to show that she acted in gocd 
faith. The applicant was, therefore, rightly 
convicted on three dilferent charges, and I 
see no reason to interfere with the decision of 
the Court below. 

I accordinglj' dismiss the application. 

-1 PP^icafion disinisseJ. 


ALLAHABAD HIGH COUllT. 

CuiMiN'AL Revision Petition* No. 113 of 1915. 

March 11, 1915. 

Tyesiint: —Mr. Jiustice Chamier and 
Mr. Justice Piggott. 

Kili’KROR— Ai’I’mcant 

versus 

GANG HA— Oi’i’OsiTB Pautv. 

Ci'iminnl Proa'diive Code (Act T of 1S98), *•. 1^39— 
Aiiprurrr—Pordcu forfeited—Power of Ses'^ioiis Jinhje 
to direct prosecution—Pleo not token hfore Coinniittimj 
Mtujistrate taken before Sessions Jiidye, Icyalitij of. 

In a caso of dacoity one of the accused (r >vus 
given a conditional j)ard(U). The Sessions Judge, being 
of opinion that he had not spoken the truth, dii’ectcd 
lu8 prosecution uiider section 397 of the Penal Code. 
0 pleaded pardon before the Sessions Judge, but 
not before the Magistrate: 

Held, that the Sessions Judge had no authority 
to direct the prosocution of G on any specific 
charge and that if ho came to tlie conclusion that 
the approver had wilfully concealed anything essen¬ 
tial or given evidence on any point which was 
positively fa>se, ho was entitled to record an opinion 
to that effect and to invite the attention of the 
District Magistrate to his opinion or possibly to 
suggest the propriety of his jirosecution. [p. 324,col. 
I'j 



Kniperor v. Kothia, SO ii. ON; h Ihuii. L. H. 710 
4 Cr. L. J. 340; Knilan v. Emperor, 2 liul. Ciis. 313- 
{) Cr, L. J. 571; 32 M. I73j Aliyii isimmi 
In re, 5 Ind. Caa. 831; 7 M. L. T. 121; 11 Cr. L. J, 251. 
(11)10; .M. \V. X. 5; 33 M. 5:4; Emperor Alniii. 
Isltiishnn CliHckerhnlfii, S Ind. Cas. 721; 11 Cr. L. .1/ 
702; 37 C. 845, referred to. 

Held, further, that (r was entitk'd to plead jiardoii 
before the Sossion.s Judg*>, altliough ho had not done 
so before the Coinmiifing Magistrate. []i. 324, eol. 2.J 

Criminal revision again.st an order of 
acquittal of the (Sessions Judge of Maiupui'i. 

^Ir. R. Mtilcomsoii, for the Crown. 

JL'DGilKNT.—In this ca.se it appear.s 
that one Gangua was .suspected of having 
taking part in a serioms dacoity, committed 
at a village called Manpore in the Ktuwnli 
district on the 23rd of October 1913. He 
made a confession before a Magistrate and 
received a conditional promi.se of pardon. 
He was produced before the Se.ssioiis Judge 
as a witness against Abadua ami others 
(Sessions Trial No. S of 1914, Ktawah Ses¬ 
sions). The learned Sessions Judge who 
tried that ca.'^e came to tlie conclusion that 
Ganglia had not given true evidence. We 
liave examined the judgment in that case, 
and in .some points we Hnd it a little 
diificult to follow the reasoning of 
the learned Sessions Judge. Apparently, 
however, he was of opinion that Gangua had 
in any case, whether he w’as actually con¬ 
cerned in the dacoity or not, made false 
statements regarding a certain pair of 
earrings produced as one of the Kxhihits 
in the case. He concluded his order, after 
directing the acquittal of the accused persons 
then before him, with the following words:— 
"The approver has not .spoken the truth 
and he will, therefore, forfeit his pardon. 
The confession made by him may be 
.sulHcient for his own conviction on the 
original charge of dacoity, tluuigh it is 
valueless without corroboration as against 
his associates. J direct the prosecution of 
Gangua on a charge under section 397." 
In accordance with tliis order proceedings 
were taken against Gangua and he was 
committed for trial. In the Committing 
Magistrate’s Court Gangua did not plead 
the pardon, and it was apparently taken for 
granted that the Se.ssions Judge's order of 
May •.6th, 1914, quoted above, was cmi- 
clusive on this point. 'When Gangua was 
placed on his trial before the successor ot 
the learned Sessions Judge who had passed 
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tlie onler of May 2tjth, lOi-l, lie did plead 
tlmt lie bad not broken any of tbe conditions 
on which pardon had been tendered him 
and, therefore, had not forfeited his pardon. 
Upon this the learned Sessions Judge appears 
to have called upon the Pleader employed 
to conduct the prosecution in that particular 
case to state what evidence he relied upon in 
order to prove that Ganglia had forfeited his 
pardon. He made a note of various state¬ 
ments on this point made by the Pleader and 
thereupon pa.ssed an order, accepting the 
prisoner’s plea that he had not broken the 
conditions of his pardon, accpiitting him and 
directing his immediate release. The record 
Avas called for by this Court on a perusal of 
the Sessions statements for the district of 
Etawah for the month of November 1914-, 
and is before ns in order that we may con¬ 
sider the propriety of the above proceedings. 

We have e.xamined a number of reported 
cases, in which the question of the change in 
the law effected by the substitution of the 
Avord ‘forfeited” for the word “ with- 
draAvn ” in section 389 of the Code of 
Criminal Procedure has been considered by 
various High Courts. We may refer to 
J^nipemr v. Kothia (1), KulUm v. Emperor 

(2), Aligiriswami Nnicken, In rct3), Emperor 
V. Ahani Bhiishan Chnrkerhntty (4). We are 
satisfied that the Sessions Judge’s order of 
May 2Gth 1914 Avas irregular and has given 
rise to the difficulties experienced by the 
Magistrate and the Sessions Judge in dealing 
Avith this matter. The Sessions Judge before 
whom Gangua gave evidence at the trial of 
Abadua and others had, no doubt, authority 
to pronounce his opinion as to the truth¬ 
fulness or otherwise of the Avhole or 
any part of Gangua’s evidence, apart from 
the question Avhether it Avas sufficient for 
the conviction of any of the accused persons 
then on their trial. If he came to the con¬ 
clusion that Gangua had wilfully concealed 
anything e.ssential, or given evidence on any 
point Avhicli avus positively false, he Avas 
entitled to record an opinion to that effect 
and to invite the attention of the District 
Magistrate to his opinion, or possibly to 
suggest the propriety of Gangua’s prosecu- 

(l) 30 H. liU: « H"in. J,. 11. < 40 ; { Cr. I/. J. 3Hi. 

12) 2 1ml. Cas. 3-13; 9 Cr. L. J. 071; 32 M. 173. 

(3) 5 Iml. Ca- 831; 7 L. T. 121; 11 Cv. L. J. 2ji; 
(1910) K. W. X. 5; 33 M. 514. 

(4) 8 Ind. Cas. 721; 11 Cr. L. J. 702; 37 C. S43. 


tion. He had no authority to direct the 
prosecution of Gangua on any specific charge. 
When the Committing Magistrate took up 
this matter it Avas open to Gangua to have 
pleaded his pardon in that Court, precisely 
as he did afterwards before the Court of 
Session. If he had done so, the Magistrate 
Avould have been bound to inquire into the 
matter, at least to the extent of .sati.sfying 
himself that there Avas vf Ana facie ground for 
holding that Gangua had 4'orfeited his 
pardon, and to include in his commitment 
order a statement of the evidence on Avhich 
he relied as establishing this fact. Probably 
the form of the order passed by the vSessions 
Judge at the trial of the case against Abadua 
and others prevented the committing Magis¬ 
trate from looking at the matter from this 
point of vieAv. When the case against 
Gangua came before the Sessions Court, 
Gangua Ava.« entitled to plead his pardon, 
and the Se.ssions Judge was right in record¬ 
ing the plea and in asking the Pleader, 
employed to conduct the prosecution, Avhat 
evidence he intended to offer in disproof of 
the same. Ordinarily, in our opinion, the 
proper couise to have folloAved in such a 
case Avould be, first of all, to have put in 
evidence the record of the statement made 
by Gangua as a Avitness at the former trial, 
together, if nece.s.sary, Avith evidence as to 
the identity of the per.son making that state¬ 
ment. In order to form an opinion Avhether 
in the course of that statement Gangua hftd 
given false evidence, or had Avilfully con¬ 
cealed anything e.ssential, it might very 
possibly have been necessary for the learned 
Sessions Judge to have recorded evidence m 
the case, or at any rate the evidence particu- 
lary bearing on the question of the recovery of 
the pair of earrings already alluded to. 
In passing an order of acquittal Avithout 
taking any evidence, and Avithout any 
Avithdrawal of the prosecution by a Public 
[*rosecutor properly authorized to AvithdraAV 
the same under section 494 of the Code of 
Criminal Procedure, the learned Sessions 
Judge adopted, in our opinion, an irregular 
procedure. At the same time, under the 
ciruumstaiices of thi.s particular case, "'o 
arc not ilispo.sed to interfere. The fact of 
the matter i::, ao already painted out, that 
the Courts concerned, and Ave have no 
doubt also the District Magistrate, Avere 
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placed in R ditVicuUy by the irregular order 
passed by the Sessions Court on ^lay 
26tb, lyid. Apparently, in the opinion of 
those responsible for conducting tlio 
prosecution, Gangua bad not given false 
evidence, either in respect of this pair of 
earrings or in any other matter of importance. 
Consequently when Ihe learned Pleader 
instructed by the District Magistrate was 
called upon to inform.the Sessions Judge 
what evidence there was on which he relied 
as .showing that Gangua had forfeited his 
pardon, he was unable to state that evidence 
to the satisfaction of the Sessions Court. 
It would seem that this prosecution ought 
never to have been instituted and would 
never have been instituted but for the 
Sessions Judge’s order of May 26th 1614. 

For these reasons we decline to interfere 
in this matter, and merely order that the 
record be returned. If Gangua is under 
arrest he should be at once released ; otherwise 

his security is liereby discharged. 

Ticcord refurued. 


t-U'' liocnso luiuli' (uhninaUy pmn’shiilili' liy I In' Act 
any ciilo tlicvoinuler. I)). 328, c<il. 1. 

Wliccc* the o>vn(*r of a ccriain luini icr of catllc 
outciistiMl tluMu to a gi*a/.icr who took tlioin inti> a 
fort'fii ros**rvi' tonfforil tliotii hotti*r pastiinigi': 

llfltl, that the owner was not crimiimliy lialile, 
though he was civilly liable, I p. 328, col. 2.1 

Held, farther, that the wonls of section 25 00 of 
the Intlian Forest Aot (VII of 1878) clearly apply 
only to the jiorson who does iioy of the acts jikmi- 
tioned theri'in. [p. 328, col. 2.) 

Semhlc. Statutes ]inssed for tlu' bonetit of the 
public health ami sanitatioa are cimstrned in llte 
same way as licensing -\cts. [ p, 327, eol. 2,] 

Nothing is to he regardcil within a Penal Statute 
which is not clearly anil intelligibly described in the 
very words of the Statute itself f)). 328, col. 2. ] 

The phrase ‘‘intejition of the Li'gislatnre” catinot 
he extended to cover a speculative opinion ns to what 
tlie legislature probably would have meant although 
tliore has been au omission to enact it. [p. 329, col. 1 ] 

V 

Criminal revision against tlie conviction 
and sentence passed by the Extra Assistant 
Commissioner and Magistrate, first Clns.s, 
Chanda, dated tlie 28rd December 19i;b 

Mr. M. 7?. Bohdr^ for the Applicant. 

Mr. G. r. ]Hcl\ for the Oppo.sito Party. 

JUDG.MENT.—The facts of the case are 
beyond dispute. The applicant is tlie owner 
of a certain number of sheep and goats. He 
entrusted these animals to one Kanna.a grazier. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminai. Revision Petition No. 95 of 1914. 

June 15, 1914. 

Present: —^Ir. Stanyon, A. J. C. 
SAIYYAD RAHIM— Ai*i>[JCAnt 

versus 


EMPEROR— Opposite Pakty. 

Jilnfiter anl f:cn'a)xf—Criminal nrfa of servants — 
Musler, liahilihj of, conditiona of—Fore>ftAcl(\n oj 

1878.) X 25 f'd), applicability of—Licenser under 
Forest Act, liability of, for agent's acts-Statute, cou- 
Htrncfion of -"Intention of the Lcgislalure", meaning oj. 

A master is not criminally responsible for the acts 
of his flervants, unless ho expressly commands or 
personally co-operates with them or unless the crimi¬ 
nal liability is imposed by Statute upon 
regards the acts or omissions of his servants. LP* 
col. 2, p. 327 , col. 1.3 

In the eases where a master is held liable for the 
criminal acts of his servants under a Statute, the 
ciuestion is whether upon the true construction of tho 
Statute in question, the master is intended to be 
made criminally liable for the acts of his servants 
done within the scope or in the course of their 
omjdoyment. [p. 327, col. 2.] 


A licensee under the Indian Forest Act (VII of 
1878) would be liable criminaliter for every act of his 

agent, done in carrying on the business delegated to 

him, which amounts to a breach of the condition ot 


who undertook to graze them together witli 
sheep and goats entrusted to him by other 
persons for tlie same purpose. Kanna had 
also some animals of his own. The entire 
Hock of about 115 .sheep and goats was 
found on tlie 14th September 1918 

grazing under the control of Kanna without 
license in a Gove»'iiment reserved forest. 
There is nothing to show that the present 
applicant instigated or connived at or 
permitted that trespa.ss. He has been held 
criminally liable for the act of his grazier 
Kanna and lined Rs. 50. Again.st that 
conviction and sentence, which were 

arrived at by way of summary trial by a 
Magistrate of the first Class, the applicant 
has applied to this Court for revision, on 
the grouna that he is not criminally 
responsible for the act of his agent or 
servant, tbe grazier. A Rule to showcause 
issued to the District Magistrate, who has 
responded thereto, and the learned Govern¬ 
ment Advocate has been lieard in support 
of the conviction. His argument, shortly 
put, is this, that the accused is criminally 
liable for breaches of the Fnre.st Law 
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coDimitteil by bis servant, because lie is 
mi'ler a statutory lialiilKy to see that his 
animals tlo not enter a reserved forest 
witliout a license. In other words tin’s is 
claimed to be one of many exceptions to 
the "eneral rule, that a master is not 
criminally liable for tlie acts of his servant, 
unless he expressly command or personally 
cO'Operate in tliem. 

Tile learned District Magistrate is less 
confident of the soundness of the conviction, 
lie writes:— 

“r have little doubt but that tiie applicant 
connived at the illicit graz’ng of his 
cattle, ami that his defence is false ; but 
in the absence of proof of his active 
connivance his criminal liability is somewhat 
doul)tful. Such practices are very common 
in tin’s and other districts, and it ri advisable 
to stop them if it can be done. Hut the 
legal liability of the owner is not a settled 
fact."' 

(Apparently by “legal liability” the 
learned District Magistrate means “criminal 
responsibility”). 

On behalf of the accused reliance is 
placed upon a case which is directly in 
point, namely, the case of Quern.Empress v. 
Kri^nayyitn (1) in which it was held: ‘‘The 
owner of cattle found grazing in a forest 
reserve cannot he convicted under ^Madras 
Forest Act, section 21 (rf), in the ah.sence 
of evidence that ho either pastured the 
cattle or permitted tliem to trespass in the 
reserve.” The enactment above mentioned is 
in the same terms as .section 25 (d) of 
llie Indian Forest Act, which lias been 
applied to this case. The latter makes 
punishable ‘ Any per.son who, in a reserved 
forest, trespasses or pastures cattle, op 
permits cattle to trespass.” On the’other 

hand, filed with the record is an unreported 

case in which the Bombay High Court 
refused to interfere—without giving any 
reason for such refusal—with concurrent 
findings by the lower Courts convicting a 
master under section 25 (d) aforesaid for a 
trespass 1 y his cattle into a forest reserve 
though the immediate responsibility lay 
with hia grazier. That Court, however, held 
in that case that there had been an overt 

(1) 1.^ M. 156; 1 \Voir763. 


act by the master, in that he had 
permitted a single boy of tender years 
to look after his cattle in the vicinity of 
the Government fore.sts. In the present 
case, there is no allegation that there was 
any negligence by the applicant which 
contributed to the trespass, or that Kanna 
was not a competent grazier. Therefore, 
the Bombay case cannot be said to be in 
conflict with the Madras ruling and affords 
no authority for the proposition put forward 
by the learned Government Advocate in the 
present case. 

The question is not free from difilculfy. 
The general rule of law that a master is 
not criminally responsible for the acts of 
his .servants, unless he expres.sly command 
or per.sonally co-operate in them, is well 
established. In criminal cases they must 
each answer for their own acts, and stand 
or fall by their own behaviour (Compare 
Smitirs'Masterand Servant,’5th Edition,page 
2G{i, and authorities there cited). In Cooper 
V. Slade (2) Lord Wensleydale, in giving 
judgment, said: “l take tlie law to be clear 
that a man cannot be guiBy by his agent 
of an illegal act, and he held responsible 
for that act, unless he has given the agent 
anthorit 3 ', express or implied, to do that 
illegal act. I know that the law of agency 
in such case.s ha.s been niurii extended by 
Committees of the House of Commons, but 
I take it to be a clear proposition 
of law that if a man employs an agent 
for a perfcetli’’ legal purpose, and 
that agent does an illegal act, that act 
does not affect the principal, unle.ss a great 
deal more is shown: * * * * I conceive 

that the rule of law is * * * that no 

man who is an agent far a legal pnrp<)se can 
make the principal responsible for an illegal 
act, unless the principal has in some icoy 
directly or indirectly authorized it.'^. There is 
a general presumption that mens rea, and 
evil intention, or a knowledge of the wrong- 
fnlness of the act, or some blameworthy 
condition of mind, is an essential ingredient 
of every offence: Sherras v. De Rutzen (3), 

X 

(2) (is.i?) (5 H. L. Cfts. at p. 793; 0 E K. 
148R; 27 L. J. Q H. 440: 4 .lur. (x.s.) 701 ; 6 W. R. 461; 

108 R. R. 292. 

f3; (1895) 1 Q. B. D. 918: 64L. J. M.C.2'8:15R. 

388; 72 L. T. 830; 43 W. R. .526: IS Cox. C. C. 107: 00 
J. r. 440. 
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(7opp#?» V. (4); Chishohn v. Voulfou (T)). 

The mere fact that th.e master may be 
liable civiUfer does not make him liable 
cnntma/tVer for an olYenco, illegal act or 
tort by his servant; LaycocJx's case (6); 
iSntj(/ers<)H v. liuhi'v (7); 11 v. ivna/c/i/xd/ 

(8); B‘igge v. ]l7u/e^ieat/ (0). 

This general rule of Knglish Law is also 
the law of British India, and has been 
followed in these Provinces: Suffer Ally 
Khan v. Oolam llydcr Khan (10); L7/rtja Ohand 
V. Emperor{\l)\ Local Ooveniment v. Lahhmi- 
chand{\2). r 


But there arc exceptions to tliis general 
rule. In some cases criminal liability is 
imposed by Statute upon tlm master as 
regards tlie acts or omissions of his servants, 
both in lOngland and in India. In some 
enactments provision to that elfect is 
expressly made e. g., the Pawnbrokers Act, 
1S72 (:15 and 30 Vic., Chapter 93), section 

8 , wherennder anything done or omitted by 
the .servant, apprentice, or agent of a 
pawnbroker, in the course of, or in relation 
to, the business of pawnbroker; shall be 
deemed to be done or omitted (as tlie case 
may be) by the pawnbroker: the Merchant 
Shipping Act (39 A 40 Viet., Ch. SO), section 
•28, whereof imposed a penalty on any 
owner of a British ship who should allow 
the ship to be overloaded; and sections 154 
and lt)5 of the Indian Penal Code, whereby 
owners and occupiers of land are made 
criminally responsible for omissions by their 
■servants and agents, even though they 
may be ignorant of such defaults: (^iteeti-^ 
Einjn-essy. Prayag SinghiVi^), followed m Kazi 
Zeanuddin Ahmed v. Queen-Empress (14). 
In the cases of other enactments, principals 
have been held criminally liable for the 
illegal acts of their agents by virtue of 
constructions placed by the Courts on the 

(1R08) 2 Q. B. D. 306; 62 J. P. 453; 67 L. J. Q 
B 689; 78 L. T. 520; 14 T. L. R. 414; 46 W. R. 620. 

(5) (1889) 22 Q. B. D. 736; 58 L. J. M. C. 133; 60 
L. T. 966; 37 W.B. 749; 16 Cox. C. G. 675;53 J. P. ooO. 

( 6 ) Latch 187. 

(7) 3 Wils. 309. 

(-) 2 T.B. 148; 1 R. R. 449; 100 K. R. 80. 

(9) (18.'i2) 2 Q. B. D. .355; 61 L. .1. Q. B. /78; 66 
T 815; 40 W. R. 472; .56 J. P. 548. 

(10) 6 W. R. Cr. 60. ^ 

(11) loTnd. Cas. 1007;39C. 314; 16C. 5\.N. ooh, 

15 C. L. J. 401; 13 Cr. L J. 591. 

(12) 8 C. P. L. R. »9. 

03) 12 A. 550; A. W. N. (1890) 176. 

04) 2SC.504;5 C.W.N 771. 


language of the Statutes concerned. But 
in all .such cases tlie fpiestion is wUetlier 
upon the true construction of the' Statute 
in question, the master is intended to ho 
made criminally liable for the acts of Ins 
servants, done within the .scope or in the 
course of their employment. The master 
is relieved from criminal responsibility if 
ho sliows that ho acted in good faith and 
had done all that was reasonably possible 
to do to prevent the commission by his 
agents and servants of oifeuces against the 
Statute. Similarly, if a servant does that 
for which he is not employed, or if he 
acts for his own personal henetit, the master 
will not be IRtble: Boyle v. Smith (15); 
dHi;/o-*lmcriMU Oil Company, Limited v. 
Manning (16). License cases form a class 
by themselves in which tlie master is 
generally held re.sponsible by reason of his 
contractual undertaking to use his license 
in a particular manner and to avoid acts 
which are penal and on the occurrence of 
which, the licensee becomes liable to the 
penalties imposed; Massey v. Morris (17); 
Broohs v. Mason (18); Emary v. Solloth (19); 
Mullins v. Collins (20); ( 'inninissiouers of Police 
V. Cartman (21): Queen-Empress v. Tyab Alh 
(22): Emperor V. Jfaji Sbaik Mahomed (23); 
Empress v. Shrikissen '.24); Lmperor v. 
Bustomji Pestonji (2.5). Statutes pa.ssed for 
the benelit of the public health and 
sanitation are construed in tlie same way 
as licensing Acts; Brown v. Foot (2d)—a 
case under the Sale of I'ood aiid Drugs 


L. 


(1.5) (1900) 1 K. R. 132; 75 L. J. K. B.282; 54 W. U. 
519; 70 J. p. 115; 21 Cox. c. C. 84; 22 T. L. R. 200 ; 94 

I 1* HO. 

' (p)) (190S) 1 K. B. 536: 98 L. T. 570; 6 L. («. R. 
299- 72 .1. P. 35; 24 T. L. H. 215; 77 L. J. R. B. 20.5. 

(17) (1894) 2 (^. B. 412; (H \j. J. M. C. ISo; 10 R. 
34?: 70 L.T. 873: 42 W. R. 638; 7 Asp, M, C. 586; 58 J. 

^'r* 8 ) (19011 2 K. B. 743; 72 L. .T. K _H. 19: 88 L. T. 
24; 67 J. P. 47: ^0 Cox. C C. 44>4; 51 W. R 224; 10 1. 

linO). 2 K. B. 204: 72 B. . 1 . K. B. 620: SO L.T. 
100; 52 W. R. 107; 67 J. P. 3^4: 20 Cox. C. C. 507: 19 

(1874) 9 (J. B 292: 13 I-. -L C. 67; 29 h. T. 

838: 22 'V. R 297- «. 

(21) (1896J 1 Q. B. 655: 6-5 L J. M. C. 113; j 4 L. 

T. 726: 44 W. R- 637 

24 B. .423; 2 Bom. L. R. -52. 

(23) 32 B. 10; 9 Bom. L. R. 1059; 7 Cr. L. .1.238. 
.24) 7 P. L. R. 41. 

(25) 1 N. L. R. SI; 2 Cr. T.. .T. 959. 

(261 (18921 66 L. T. 6 49; 61 L. J. M. C. HO; 17 
Cox. C. C. 509; 56 J. F. 591. 
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Ae^ . Colhn'in v. Mills (27). under tlie 
Pul!l|lip dlealth Act, 1801. 'J'lie same 
principle of construction is followed in 
respect of enactments dealing with revenue 
matters:A'ioniey-General v. SiAdon (28). So 
also in the case of public nuisances, press 
libels and the like, where tlie object of 
the Legislature would be defeated If the 
person really responsible, whether as 
a licensee or vendor or custodian of 
tlie public health, comfort, or safety, could 
avoid responsibility by delegating to servants 
and agents tlie control of the licensed 
business, tlie sale of food or drugs, the 
carrying on of oifensive oi dangerous trades, 
tlie protection of revenue against smuggling, 
or the like. The principle governing all 
these cases is that by Statute or by contrac¬ 
tual undertaking there is some pnhUc duty 
legally binding upon the master, for tlie 
breach of which a criminal liability is 
imposed on him, whether such breach is 
^mmitted by him personally or by persons 
whom he chooses to employ in !the discharge 
of that obligation: subject to this that the 
acts of the servants fall within the scope of 
their authority. If it is shown that the 
principal directed the agent to do the illegal 
act, or leally meant he should so act, or 
afterwards ratilied the illegal act, or that 
he appointed one to be agent to do both legal 
and illegal acts, to do everything in short 
which he might think proper to support the 
interests of the principal, then responsibility 
can be fastened on the principal; Cooper v. 
Slade {2). Applying this principle, 1 am 
perfectly clear that a licensee under the 
Indian Forest Act would be liable criminaliter 
for every act of his agent, done in carrying 
on the business delegated to him, which 
amounts to a breach of the conditions of the 
license made criminally punishable by the 
Act or any rule thereunder. But in the 
present case the applicant had not bound 
himself by any contractual obligation to use 
or abstain from using the reserved forests in 
a particular way or to perform any other 
duty for the breach of which by another, 
albeit hi.-^ agent or servant, criminal responsi¬ 
bility could be imposed on him. It cannot 

be said that because he was under a general 
(27) (IW>7) 1 Q. b. 390: GO L. .T. Q. B. 170; 75 L. T. 
GQO; 18 Cox. C. C. 481; Gl J. P. 102. 


(9«) (1830) I r'.A-.l. 22'\ I Tyr. 41; 9 L. .T.(ci. s.) 


Kv. 7: 3.' 11. 701. 


obligation to obey the Forest Law, therefore, 
he was also personally liable criminaliter to 
see that all his agents and servants obeyed 
it. For if this proposition were correct, the 
principal could be liable for every crime 
committed by his agent. The applicant was 
bound to see that his Hock did not trespass 
on reserved forests: and be must be taken to 
have di.scliarged that obligation when he 
entrusted the control of that flock to a 
grazier who was competent to keep the 
animals from committing such trespa.ss. It 
is true^that wlien the grazier took them into 
a fore.st reserve lie did so for the benefit of 
the applicant, to afford them better pastur¬ 
age. This fact makes the applicant liable 
cirilitery but I do not think it can be used to 
strain the law so as to impose criminal res¬ 
ponsibility upon him. 

The words of section 25 (d) of the Indian 
Forest Act clearly apply only to the person 
who does any of the acts mentioned therein. 
Supposing the language to be ambiguous, it 
must be construed in the manner most 
favourable to the liberties of subjects: Iteg. v. 
Bhista bin Madanna (29). Nothing is to be 
regarded as within a Penal Statute which is 
not clearly and intelligibly described in the 
very words of the Statute itself: Empress 
v. Kvla Lnlang (30). It is for the Legis¬ 
lature, not the Court, to define a crime and 
ordain its punishment. It is uiuiuestionably 
a rea.sonable expectation that if the Legis¬ 
lature had intended to fasten upon owners 
such responsibility as has been laid upon the 
applicant in this case—forming as if does an 
exception to the general rule of law that 
a person’s criminal responsibility is confined 
to his own acts—it would not have left ifs 
intention to be gathered by mere doubtful 
inference, or have conveyed it in ‘cloudy and 
dark word.s" only, but would have made it 
manifest with reasonable clearness. The 
liability is expressly declared in the rules 
under which grazing licenses are issued by 
the Forest Department, and the tendency is 
to make clear by express words or necessary 
implication the exceptional cases where a 
principal is criminally responsible for 
offences committed by his agent without his 
knowledge and connivance. The phrase 

(29) 1 B. 3aS at p 311. 

(30) s c. 214:10 r, r,. u. i*>.', 
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“intention of tlie liegislatnre” cannot bo 
extended to cover a speculative opinion 
as to what the Legislature probably wouhl 
have meant although there has been an 
omission to enact it: Salomon v. Salomon and 
Company (31). 

For these reasons I think that Queen- 
Empre-is v. Kristnayyan (1) was correctly 
decided, and following it I liold that the 
conviction of the applicant in this case was 
illegal. It is, therefore, set aside, and tlie 
fine, if paid, must be refunded. 

Conviction set aside. 

(31) (1897) A. C. 22; 65 L. J. Ch. 35; 75 L. T. 426: 
45 W. U 193; 4 Munson, 89. 


MADRAS HIGH COURT, 

Criminal Rkvision Case No. 155 of 1013. 
Criminal Revision Petition No. 133 

OF 1913. 

August 1, 1913. 

In re SUBRAMANIA AYYAR— Accused— 

Petitioner. 

(Criminal Procedure Code (Ac( V of 1898), i«\ f30— 
Bench of Migii‘tr(ttes — Conviclion —Sojil'? wA hni'ing 
heard evidence, effect of. 

A conviction by n Bench of Magistrates some of 
whom have not hoard tho ovidcnco i.s vitiated and 
must he set aside. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure (Act V 
of 1898), praying the High Court to 
revise the judgment of the first Class 
Sub-Divisional Magistrate of ^fayavaram, 
in Criminal Appeal No. 3 of 1913 (Special 
Tribunal No. 620 of 1912 on the file of 
the Stationary Second Class Jfagistrate of 
Mayavaram). 

Mr. T. S. Rnjagopala Ayi/ar, for the 
Petitioner. 

Mr. J.C.Adam, for the Public Pi’osecutor, 
on behalf of the Government. 

ORDER.—In this case the petitioner was 
convicted by a Bench of five Magistrates, 
one of whom had not heard all the evidence. 
This vitiates the conviction —vide section 
530 of the Criminal Procedure Code, and 
Hardivar Singh Lai v. Khega Ojha (1) 
[followed in Queen-Empress v. Basappa (2)] 
and Damri Thahir v. Bhoivani Sahon (3). 
The conviction and sentence arc set aside, 
and a re-trial is ordered. 

lie-trial ordered. 

(1) 20 C.870. 

(2) 18 M. 394; 2 Woir 17. 

Cd) 23 C. 194. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No, 275 ok 1915. 

April 30. 1915. 

Present: —Mr. Ju.stice Piggott. 

RAM RAJA DAT— Appellant 

versus 

SHEO DAVAL— Opposite Party, 

CriiiiiiKil Procedure (lode (Act I’ <-/ 1898), it. 195 
((j) _ to prosecute -i^uperinr Court — Jiirimtic- 

tion to re-consider nhole cane. 

A Court of superior juri.sdiotinn wlio.'**' jurisdlctimi 
is invoked undc*r seetioii 195 (6; of the Code of 
Criminal Proeedure should ro-eonsider the entire 
matter on tho merits niid while allowing all rensoii- 
ahle weight to the oj)inion of the Court below, it 
should m'vertholoss re-consider the {jUORlion of the 
j>roprioty. of the order of sauetion on its merits 
uiJon n complete review of the entire facts. [\i. 329, 
cols. 1 A 2.] 

Appeal, under section 195, Criminal Pro¬ 
cedure Code, against an order of the Sessions 
Judge, Banda, dated the 27tli February 1915, 
directing tlte prosecution of tlie appellant 
under section 193, Indian Penal Code. 

I^lr. P. L. Baner)i, for tbc Appellant. 

Mr. P. K, Sorahjiy for the Respondent. 

JUDGMENT.—This i.s an application 
under the sixth danse of section 195 of the 
Code of Criminal Procedure, asking tiiis 
Court to revoke an order passed by the 
Sessions Judge of Banda sanctioning tlie 
prosecution of one Ram Raja Dat for liaving 
committed the offence of giving false evi¬ 
dence in a deposition made by liim on the 12th 
of August 1914 in the Court of a Magistrate 
subordinate to that Court. The case came 
before the Sessions Judge in appeal and 
hence he ha.s dealt witli the application for 
sanction. He was fully empowered to do .so; 
but it i.s worth noticing that the evidence 
given by Ram Raja Dat was believed and 
acted upon by the Magistrate who heard it. 
I wish also to note that I look upon an 
application under section 195, clause (6), as 
standing on a very different footing from an 
application in revision. Tlie right conferred 
by tlie clause above mentioned may not be 
exactly a right of appeal, but it is strongly 
analogou.s to such right. I think the Legis¬ 
lature intended that a Court of superior juris¬ 
diction whose jurisdiction was invoked 
under section 195, clause (6), of the Code of 
Criminal Procedure, should re-consider the 
entire matter on the merits and while allow¬ 
ing all reasonable weight to the opinion of 
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the Court below, should nevertheless re-con- 
sider the question of the propriety of the order 
of sanction on its merits upon a complete 
review of the entire facts. Tlie proceedings 
out of which the matter now before me has 
arisen have been of considerable duration and 
occupied the attention of several Courts. It 
appears that a dispute arose on the death of 
one Mitsamnidf lleni iiai, who was a tenant 
holding lands as an ev-proprietor, a.s an occu¬ 
pancy tenant and also ns a tenant-at-wili. The 
dispute which arose on her death was as to 
whether she had or had not left any heir 
entitled to succeed to her interests as ex-pro¬ 
prietary tenant, occupancy tenant and non- 
occupai.cy tenant under the provisions of the 
Agra Tenancy Act (Local Act lIoflHOl). 
Tlie applicant Ram Raja l)at was a colla¬ 
teral of Heni Lai and was a possible successor 
to lier tenancy, provided that he had shared 
in the cultivation of the tenancy at the time 
of the lady’.s death. In tlie village papers 
he stood recorded as a sub-tenant of the 
Ijoldiug. A dispute between Ham Raja Dat 
and the zemimldr ’Chnudhri Haldeo Prasad, 
was fought out in the Court of an Assistant 
Collector of the tirst Class upon an application 
for mutation of names under the Land 
Revenue Act. The enquiry resulted in a 
clear linding in favour of Ram Raja Uat, 
whoso name was ordered to be recorded in 
place of Heni Hai deceased in all 

khnlafi, and with .same rlglds as the deceased 
lady. That order was never appealed again.st, 
nor does it appear that any attempt lias been 
made up to the present to get the question 
le-litieated by means of any proceeding.s 
under the Agra Tenancy Act. What liappened 
was that the Assistant Collector formed a 
very unfavourable opinion with regard to 
certain evidence given by Shoo Dayal, 
7 j£i/«;an‘of the village, in tlie cour.se of the 
inquiry before him. lie directed the pro¬ 
secution of Sheo Dayal upon charges of 
forgery and of giving false evidence. It was 
before the Vagistrate enquriiig into these 
charges that Ram Raja Dat made a state¬ 
ment in respect of which it is now sought 
to prosecute him. Sheo Dayal was convicted 
in the ^lagistrate’.s Court in respect of a 
charge under .section 198, Indian Penal Code, 
but was acquitted by the Se.ssions Judge on 
appeal. He is now the applicant in favour of 
whom the sanction in question before me 1ms 


been granted. The statement in respect of 
which Ram Raja Dat has been orderded to be 
prosecuted is in thefollowing words: ‘T did not 
pay any rent to Beni Hai. I was 

not her sub-tenant. The word ‘sub-tenant’ 
again.st my name in the coupon of the 
money order as to 1319 Fadl was written by 
(lliohnF It may be explained at once that, 
for three consecutive year.s, rent due from 

Heni Hai on account of her holding 
or holdings was remitted by Ram Raja Dat 
direct to the z/nnivdar by means of money 
orders. In filling up the prescribed form for 
one of these money' orders, namely, that one 
by which rent for 1819 Fasli was remitted, 
Ram Raja Dat described the rent as due from 
Mitsamir.af J5eni Hai, tenant, paid tlirongh 
Ram Raja Dat, sub tenant. Apart from thi.s 
document it would seem that the only evi¬ 
dence available to support thecharge in respect 
of which the prosecution of l{nra Raja Dat 
has been sanctioned i.s to he found in the 
oral eviclence wliich may be expected to be 
given l)y Slieo Dayal Patufin and by the tsvo 
witnesses wlio were produced by tlie .said 
Sheo Dayal as his defence witnesses when 
he himself was on his trial: that is to say', 
the two witnesses in question were not 
heard of during the enquiry before the 
A.ssistant Collector and appeared in evidence 
for the first time in Sheo DayaPs defence, 
after Ram Raja Dat a.s well as other 
witnesses had been examined for the prosecu¬ 
tion in tlie case in which Sheo Dayal was 
accused. Prom tlie records before mo it 
appears that what Shoo Dayal and his two 
witnesses are prepared to assert is something 
as follows: thata certain .sum of Rs. 2>-4' 5. 
which happened to be rent due from 
Miisainmaf Heni Hai to her zamindar, was paid 
by Ram Raja Dat to that lady in the presence 
of the pnfivan, was entered i>y' the latter in 
his papers as a payment from a sub-tenant to 
the tenant-in chief and that the tliuinb- 
impression of Mnsauimat Heni Hai was there¬ 
upon taken on tlie jialicari's siyahny in order 
to attest thi.s payment. The money' itself, 
however, was there and tlien handed hack by’ 
^[nsammat Beni Bai to R.am Raja Dat, 
with a request that he should forward 
it by' money’ order to the znmindar in 
payment of tlie rent duo to the latter 
from Heni Hai herself. So far as 

the paper.s before me .show, no explanation 
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has yet been suggested as to why the pay¬ 
ment llam Ruja Dat is supposed to have 
made as a sub-tennnt should have amounted 
to precisely the rent due for the year from 
the tenant-in-cliief to tlie zamiudar. It is 
clear also that, oirce Sheo Dayal and his 
fellow-witnesses coming to Court with this 
story, they w'ill be faced by the fact that the 
thumb-impression taken on the pafwarrs 
siyaha has already been judicially examined 
and found not to be what they said it was. 
namely, the impression of the left thumb of 
3 jHsam?na^ Beni Bai. This statement of the 
facts is sufficient to show that tlie evidence 
available on behalf of the prosecution as 
against Ram Raja Oat is not particularly 
strong or free from suspicion. Tt is neces¬ 
sary also to consider what are precisely the 
statements in respect of which it is desired 
to prosecute Ram Raja Dat. He said, first 
of all, “ I did not pay any rent to Beni Bai ” 
beyond the fact that ho three times sent 
rent due from that lady to the zemindar 
direct to the latter, the only evidence 
forthcoming to show that this statement was 
false is that of the witnesses who deposed to 
the incident already described. Now Ram 
Raja Dat made this statement as a prosecu¬ 
tion witness against Sheo Dayal. Assuming 
as it seems proper to assume, that t)ie two 
witnesses subsequently produced in Sheo 
Dayal’s defence were not invented after the 
charge had been framed, then the facts to 
which they were prepared to depose must 
have been known to Sheo Dayal and his 
legal adviser while Ram Raja Dat was in 
the witness-box and subject to cross-exami¬ 
nation. From the point of view of the 
tfefence the statement, I did not pay any 
rent to Beni Bai," was a quibble or evasion, 
intended to keep the actual facts as to pay¬ 
ment of rent for 1319 Fasli, if possible, from 
the knowledge of the Court. If it was intend¬ 
ed to make that statement hereafter the 
basis of a prosecutiou for perjury, it was 
highly incumbent on the defence to cross- 
examine the witness in such a manner as 
would close all avenues of escape behind 
him, if he was wilfully lying, or would bring 
the facts clearly to his recollection if he was 
speaking hastily and in forgetfulness of the 
precise facts. The importance of paving the 
way for a subsequent prosecution by a care¬ 
ful and intelligent use of the right of cross- 


examination seems to be very imperfectly 
under.stood in many Subordinate Courts in 
tliis country. Ram Raja Dat’s ne.vt state¬ 
ment requiring to be considered is, “ I was 
not her sub-tenant. ” 'J'his is not altogether 
a pure statement of fact. From one point of 
view it is a mixed proposition of fact and of 
law. Dne thing known for certain at the 
present stage of tin’s litigation is that the 
only Court competent by law to pronounce on 
the correctness of this proposition, which 
has hitherto dealt witli tlie matter, has 
given a decision in Ram Raja Dat’s favour. 
The third statement to be considered is that 
on the money order coupon ah’eady referred 
to Ram Raja Dat wrote liiinself down as a 
sub-tenant dhnka ye,” tliat is to .say, by mis¬ 
take, or tbrougb some misunderstanding. 
From any po.ssible point of view this asser¬ 
tion .seems to me to be not a false statement, 
but a plain truism. 1 do not tliink this is a 
suitable case for a prosecution and 1 revoke 
the order of sanction passed by the Court 
below. 

Ordfir revoked. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 138 op 1915. 

Case Referred No. 15 of 1915. 

April 9, 1915. 

Present: —Mr. Justice Oldfield and 
Mr. Ju.stice Napier, 

C. KRISHNAMACHARI— Accused 

versus 

Messrs. SHAW WALLACE and 
CO^IPANY —Complainant. 

Criminal Procedure Code (Act I' of 1808), 179 

Charge uf criminal breach of tni^t—Jurixdiefioil 
—Special and general proeisions- Interpretation. 

According to the ordinary canons of constrnction 
a special provision should ordinarily receive eft'eet 
unqualified by the general, [j). 333, col. 1.] 

Section 179 of tlie Criinijial Procedure Code can 
bo applied only to cases in whicli the consequence 
necessary to constitute the ()fFence ensuoa in sr)fno 
]>lace other than that in wln'ch the accused'.^ act 
is done. [j). 333 ,col. 2.] 

It is the Court within who.se jurisdiction the 
j.riinary loss takes place that can take cegnizaneo 
of the offence of criminal breach of trust, "(p. ,334 
col.].] ’ 
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Whoiv, the accuscMl was nj)p"iniocl ajj-jut 

for tlio salo i>f the cmnj)lainajtt's oil at Xandyal 
and used to sofid poriodical ro]iorts to Ids priiu'ii)al 
ar Mailras sliowinii: tho cpiantity of t>il soM and tho 
amount of money received. Imt after ii certain time 
ailed to do so and left liis place of business aiul 
made awav with the monev; 

Held, that inasmuch as the misappropriation was 
only of tlie money received and the loss primarily 
ensued to the complainant as a consequence of the 
accused's conduct at Xandyal, the (’ourt of the 
lV(‘sidency >ra"isti'ate at Madi-ns had no jurisdiction 
to try the case, [p 3lM, col. 1.] 

Case referred for the orders of the High 
Court, under section 4-38 of tlie Criminal 
i'rocednre Co3e, by tlie third Presidency 
Magistrate, George Town, in his letter K.O.C. 
No. 132 of 1915. 

PACTft.—Messrs. Shaw, Wallace and Co., 
instituted a complaint before Air. Narayana 
Alenon, Presidency Magistrate, George Town, 
for criminal breach of trust against 
C. Krishnamachari, alleging that he had 
mi.«appropriated a sum of Rs. 11,000 and 
odd as their sub-agent at Nandyal for 
the sale of Alessrs. .Pest and Co.’s kerosene 
oil. It was found by the Court that the 
oil was entrusted to the accused at Nandyal, 
and not at Aladras as alleged in the com¬ 
plaint. The Counsel for the accused then 
contended that the Courts in Madras had 
no jurisdiction to try the case. 

The Presidency Alagi.strate, after hearing 
the artruments of the Hon’ble Air. T. Rich¬ 
mond for the prosecution and Mr. R. N. 
Aiyangar, for the accused made a reference 
on the point to tlie High Court under 
section 432, Criminal Procedure Code, stating 
that he was inclined to agree with Air. R. N. 
Aiyangar and felt considerable doubt as to 
whether .section 181 (2) was intended to be 
subsidiary to section 179. 

The Hon’ble Air. T. liirhmojid, for tlie 
Complainant:—As the loss took place in 
Aladras and the agent had to render account 
at Aladras and remit money to Aladras, 
tlie Presidency Alagistrato's Court liad 
jurisdiction to try the case. He 
referred also to section 179, Indian Penal 
Code, and to the cases in Rajani Bhiod 
Chahravaiti v. AUIndio Raiiln'iig Company (1) 
and Ramhilas, In re (2). 

Mr. R. N. AingaVy for the Accused:—Sec¬ 
tion 181, sub-.section 2, Criminal Procedure 

(1) 22 Ind. Cas. 192; 17 C. W. N. 1207; 15 Cr. L, J. 

(21 2(niul. C.as. 136; (19U) M. W. X. 894; 15Cr. L. 
J. (.IMS; 16 M. L. T. 505. 


Code, was iiiiite clear and section 179 should 
he subject to section 181 (2). The los.s 
occurred at Nandyal and therefore, only tho 
Court at Nandyal had jurisdiction over 
the offence. 

The Crown Vroseentory for tlie Government, 
supported Air. li, N. A(ya7ignr. 

JUDGMENT. 

Or.DFiKLD, J.—The question on this re¬ 
ference is whether the third Presidency 
Alagi.strate has jurisdiction to try the 
accused for an offence punishable under 
section 406 or 409 of the Indian Penal 
Code, or whether he .should return the com¬ 
plaint for prc.sentation to a competent Court 
at Nandyal, Karnool District. 

The circumstances are set out in the 
complaint only generall 3 \ But the material 
allegations appear, from tlie evidence already 
taken and the statements of complainant’s 
Counsel, to be that the accused was appointed 
agent for tfie sale of complainant’s oil at 
Nandyal, that liis periodical reports showed 
a certain quantity of oil sold and a certain 
sum of money received and (after deduc¬ 
tion of commission, etc.) to be accounted for 
and tha^, when called on to account, the 
accused failed to do so, leaving Nandyal 
after locking up his place of busines.s and 
secreting his books, the inference being that 
he had made away witli the funds in his 
charge. No sugge.stion is made that any 
oil entrusted to him has been converted 
to his use or dealt with otherwise than 
in accordance with complainant’s instructions; 
that is, by sale to customers. Tlie mis¬ 
appropriation relied on is accordingly not 
of the oil, but only of the money received 
for it; and we can, therefore, dismiss from 
consideration what seems to have been 
thought material before the Magistrate, the 
allegations as to the origin of tlie oil 
whether it came from Aladras or Cocoanada. 
The fact that the accused w.as appointed 
airent by an order sent from Aladras i.s 
also without significance ill a criminal case. 
The only ground, which we have to con¬ 
sider as justifying the jurisdiction of the 
Aladras Court, is that loss ensued there to 
the complaintaut firm as a consequence 
of the accused’.s conduct at Nandyal and 
that the case is, therefore, covered by 
section 179, Criminal Procedure Code, not 
by section 181 only, in which offences 
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ululer sections 400 aiul 409 are specially 
dealt with. In accordance w’ith the ordinary 
canons of construction the special provision 
should ordinarily receive effect unqualitied 
by the general. Clear reason must, there¬ 
fore, be shown in the wording of section 
179 or^otherwiso before complainants’ con¬ 
tention can be accepted. 

That contoiition has l)een endorsed f nd 
negatived in different decisions ; but, though 
in some of them attempts have been made 
to state the principle applicable in more or 
less general terms, the weight of such 
statements is impaired by the fact that 
either the allegations before the Court and 
the exact relations between the parties are 
not stated fully in the reports or the 
conclusion may have been intiuenced by 
uncertainty regarding the place in which 
tlie money or property concerned was 
received or converted by the accused. 
Rajani Binod v. AU India Banking Companif 
(1) is an instance of the former class of 
cases, and George Langridge v. Grace Atkins 
(d) of the latter. 

In this Presidency Assistatit Sessions 
Judge of North Arcof v. Itamaswami Asari 

(4), no doubt, supports both the propositions 
which the prosecution has to establish, that 
(1) the offence is constituted by the 
accused’s dishonest conversion and the loss 
which ensued as its consequence, and (2) 
such loss ensues not only where and when 
the conversion takes place, but also where 
the complainant ordinarily receives the 
accused’s accounts and remittances. In the 
case of Ramhilns, In re (2), however, two other 
learned Judges did not feel compelled to 
treat this as a considered ruling on the 
point ; and with all due deference we 
follow them so far. Their decision, how¬ 
ever, negatived the lirst of the propositions 
above stated, on the ground that the exist¬ 
ence of dishonest intention, not the ensuing 
of loss, was the essential element in the 
offence of criminal breach of trust and 
that there was, therefore, no question of 
any consequence or of the application of 
.section 179 ; and we respectfully dissent 


(3) 17 Ind. Cas. 792; 35 A. 29; 10 A. L. J. 431; 13 
Cr. L. J. 856. 

(4) 22 Ind. Cas. 991; (1914) M. W. N. 324; 26 M. 
L. J. 235; 1 L. W. 302; 15 Cr. L. J. 2U7. 


from tbi.s view. b’or, we ai-o unable to 
conceive, and the learneil Counsel lin.s been 
unable to suggest, any case in which more 
than mere preparation or attempt could bo 
held established but no lo.ss wliatever, it 
may be only a temporary or liighly in- 
signiHcant one, could be found to have been 
caused. Our conclusion is in fact tliat the 
loss ensues immediately on tlio conversion, 
because by it the property of tlie principal, 
entrusted to tlie agent, is diminished in 
the latter’s hands. It is the comphinant 
tirm’s case that accused s collections (less 
commis'sion) belonged to it from tlie date 
of receipt, and it is not alleged tliat any 
appropriation was nece.ssary to cliaiige tlieir 
ownership. The date of conversion may be 
uncertain and susceptible of no more delinite 
statement than as prior to the proper date 
for remittance. That, however, cannot 
alter the fact that the firms funds in 
Nandyal were diminished. It follows tliat 
primarily at least it suffered wrongful loss 
there. 

Complainant’s second proposition stated 
above is clearly essential to liis contention. 
For section 179 can be applied only to cases 
in which the consequence necessary to 
constitute the offence ensues in .some place 
other than that in which the accused’s 
act is done. It has been supported witli 
reference to the present case on the ground 
that, although the firm’s loss at Nandyal 
may have been a primary consequence, the 
loss at Madras the firm’s head-quarters 
where its funds are kept, was a secondary one 
and was sufficient to attract tlie operation 
of the section. This distinction is not 
recognised explicitly in the majority of the 
cases relied on before us, perlmps because, 
as already observed, tlie place where loss \\as 
primarily su.stained was uncertain. Hut it is 
referred io\n George Laugridge v. GraceAtkius 
(:3) as the foundation of the decision in Gancsf.i 
Lai V. Nand Kishore (5) on which the accused 
relies; and it was not drawn in the foi'iuer 
case, because the a.s.sessments in tlie 
complaint did not support it. Its validity 
was moreover endorsed directly in Sirdar 
Mira v. Jethnbhai Anurhkai{^), where tlie act 
in question was a complete causing of 

(5) 15 lud. Ca9.319; lu A. L. J. 45; 13 Cr. i,. 
479; 34 A. 487. 

(6) 8 Bom. L. K. 513; 4 Cr. h. J. 54. 
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grievous hurt audit was held tiiat complain¬ 
ant’s consetiuent incapacity for the statutory 
period in another jurisdiction would net 
affect the venue. We follow these authorities 
and hold that the complainant tirm's second¬ 
ary loss at Madras will not give the third 
Presidency Magistrate jurisdiction, lie must 
return the complaint for presentation to a 
competent Magistrate having jurisdiction 
over Nandyal. 

Napier, J. —I concur. 

Petition allotced. 


PRIVY council: 

Aim'e.vl from the Punmab Chief Coort. 

March 3, 1915. 

Preaenf :—Viscount Haldane, Lord 
Dunedin, Lord Atkin.son, Sir George Farwell 

and ilr. Ameer Ali. 

PALMOKUNU AND OTHERS — Petitioners 

t'e/'6'K6’ 

EilPEROR— Respondent. 

practice—(Jiiminal procecdinijH—Application /or 
special leacii to npoeal—Stnyimj execution of sentence 
of death — Jurisdiction. 

As tbo Judicial Committee of tlio I’rivy Council is 
not. a Court of Criminal Appeal, the temloring of 
adviudj to His Mujc.sty as to the cxdrcise of liis 
prerogative of jiardou is a matter for the Executive 
flovoirtiment and is outside the province of the 
Judicial Committee, [p. 335, cols. 1 & 2.] 

Thoir< Lordships were, therefore, unuhlo to mak(? 
unv ordear on an application to stay execution of a 
sentfuee of death while an appeal to the Boaril was 
piMitlin^ 'I’lio Executive Ooverunient, if notified, 
woul^^aid their Lordships, no doubt, give due 
weiglwflFo the fact that .such an appeal was pending, 
jiud consider the circumstances, but the Boanl 
would express no opinion as to whether the sentence 
(flight to be suspended, [p. 335, C'^l. 2.J 

Application to postpone sentences of death 
pas.sed upon the petitioner.s pending tlie 
the hearing of their petition for special 
leave to appeal and their appeal to His 
Majesty in Council. 

FACTS.—The facts as appearing from the 
petition were as follows:— 

The four petitioners, Balmokund, Basant 
Kumar, Amir Chand and Avad Bihari, and 
others \vere arrested in connection with the 
death, on the 17th May 1913, of one 
Rampudarath, as the result of an explosion 
of a bomb ^vith which he came in contact 


in the Lawrence Gardens in Lahore. All 
the accused persons were cliarged with a 
number of offences, and an inquiry into 
the charges was held by Mr. Connolly, 
Magistrate of the first Class of Delhi, 
■who tendered a pardon to two of the 
accused, Dina Nath'and Sultan Chand. Both 
approvers thereupon gave evidence. The 
petitioners together with certain other accused 
w'ere charged with conspiring to murder 
under section 302, read with section 120Jt 
of the Indian Penal Code. Two of the 
petitioners, Amir Chand and Avad Bihari, 
were also charged with offences under sections 
4, 6, and O of the E.vplosive.s Act, 1908, and 
three of the petitioners, Avad Bihari, Amir 
Chand and Balmokund, and anotlier accused 
were further charged under section 124 A 
of tlie Indian Penal Code. There were in 
all eleven separate charges against tiie 
accused persons. By an order, dated the 
12th May 1914, the Magistrate committed 
the petitioners, together with seven others, 

to the Court of the Sessions Judge, Delhi, 
for trial. 


At the trial, which took place before 
Mr. H. H. Harrison, Special Se.ssions Judge, 
Delhi, witli tlie aid of three As.sessors, the 
main charge against the accu.sed was under 
.sections 120B and 302 of the Indian 
1 enal Code. But the petitioners objected 
at the trial tliat the charge was bad in law, 
inasmuch as they could not be charged 
with an offence under section 120B of 
tlie Indian Penal Code, whicli came in force 
on the 2/th Alarch 1913 under the provisions 
of Act \ III of 1912. The petitioners and 
other accused also objected that the Trial 
Judge had no jurisdiction to tiy some of them, 
and that the trial was bud for misjoinder 
of charges. On the bth October 1914 the 
Special Sessions Judge convicted the peti¬ 
tioners and two of the otlier accused pei sons, 
and sentenced the petitioner Basant Kumar 
to tran.sportation for life under section 302 


read with setion 120B of the Indian 

Penal Code and the other tliree petitioners 
to death. 

The petitioners appealed to the Chief 
Court of the Punjab against the said con¬ 
viction and sentences, and tlie Crown applied 
to that Court in revision for enhancement 
of the sentence passed on the petitioner 
Basant Kumar, The Chief Court delivered 
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judgiuoiit about the 2iul week of February 
1915,* dismissing tbe petitioners’appeal anil 
continuing the sentences of death passed 
on three of the petitioners, and enhancing 
the sentence inflicted upon the petitioner 
Basant Kumar from transportation for life 
to sentence of doatli. 

Tlie petitioners submitted that the only 
evidence on which they had been convicted 
was that of the approver Dina Nath, who 
made several statements about the case, 
that his evidence was not corroborated in 
material particulars by any independent 
evidence, and that his statements were 
inconsistent and untrue and absolutely 
unworthy of credit. The petitioners Amir 
Chand and Balmokund also submitted that 
there was no evidence upon the record to 
justify their conviction fur murder. Tlie 
petitioners furtlier submitted that the Trial 
Judge admitted in evidence a large mass 
of irrelevant evidence wlu'cli prejudiced 
their trial, and caused a gross miscarriage 
of justice. They, therefore, submitted that 
their conviction liad been contrary to the 
principles of natural justice, 

Tlie petition also stated tlmtthe petitioners' 
legal advisers were instriuted by cable and 
had not then received a transcript of the 
evidence and the pioceedings but were 
compelled to draw up the petition on such 
material as were available to them, and 
that they were not in a position to deal 
fully with the case at that stage. 

Sir Uohert Finlay^ K. C. (witli him Mr. 
J^ube), for the Petitioners, applied under 
the circumstances of the case for the hearing 
of the petition to he adjourned for at 
least a month after the arrival o' the 
necessaiy documents, and for stay of execution 
of the sentence of death wlnlc the hearing 
of the petition was pending. 

Mr. Jhfunc, for the H?.spondent, was not 
heard. 

JUDGMENT. 

Viscount Uai.da.ne, L. C. —Their Lord¬ 
ships are unable to advise His Majesty to 
make any order on tlie petition for special 
leave to appeal at this stage. 

AVitli regard to staying execution of the 
sentence of death, their Lord.sliips are unable 
to interfere. As they have often said, this 
Board is not a Court of Criminal Appeal. 

■ 28 Ind. Cu8. 738—jyJ! 


The tendering of advice to llis Majes-ty as to 
tlie exercise of his prerogative of pardon is 
a mutter for tlie Executive (lovernmmit, and 
is outside tlieir Lordships’ province. It is, 
of course, open to the petitioners’ advisers 
to notify the (lovernnicnt of India that 
an appeal to this Board is pending. The 
Government of India will, no doubt, give due 
weight to the fact, and consider the circum¬ 
stances. But tlieir Lord.sliips do not think it 
right to express any opinion as to whether 
the sentence ought ij be su.spended. No 
order made. 

Solicitors fur the Petitioners : Mmrs. 
BatyoH\ Rogers and XeciU. 

Solicitors for the Respondent: The Soli¬ 
citor, India < Iffire. 


ALLAHABAD HIGH COURT. 

CuiMINAL RkVISION PETITION No. 144 OF 1915. 

March 24, 1915. 

Present: —Mr. Justice Piggott. 

MUKHTAll AHMAD and anotueb— 

Petitioners 

versus 

EMPEROR—OrrosiTE Paiitv. 

Penul Code (Aef A’Ly<>M860), ix. 323, 382—K.irw 
Inspector fivarchiiifi hoiue—Irreyulan Hex—Public 
xen aiii—DIxcharyc of diilij-~Uuit ranxed to liixpeetor — 

(tffencr. 

An Excise Insjioctor in searching the liouse of the 
applicant on the suspicion that he might liiul there 
cocaine coininitlcd u nuaiber of iiTogulurities in 
conducting this .search. He hud no warrant 
authorizing him to make the search. He brought with 
him only one search witness and directed a constable-.' 
to scale the outer wall of the house. The aceu,«ed 
caused hurt to ilio Inspector and the couslahles: 

Held, that the Inspector and the constables wer<* 
not acting in the discharge of their duties as j)ublic 
servants and that, therefore, the accused were not 
gnilly under section 332 Ijiit only under section 323 
of the I’enul Code. [p. 33t», eol. i.| 

Criminal revision against an order of (he 
Se.ssions Judge of Saliaranpur, 

ilr. G. P. Boys, for the Petitioners. 

Mr. H. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—Mukhtar Ahmad and Amir 
Ahmad have been convicted by a Magistrate 
on the charge of having cau.sed hurt to an 
Excise In.spertor, one Mr. D. D. C. Das, and 
certain constables in the discharge of their 
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duties as public servants, and liave been 
sentenced to imprisonment and tine. Tlie 
conviction and the sentences have been 
afUrined bj'' the Sessions Judge on appeal. 
It seems to me tliat tlie Courts below have 
assumed, hut cannot be said to have judicially 
determined, that the persons Avho were 
hurt were acting at the time in the discharge 
of their duties as public servants. They 
have dealt with the plea of private defence 
set up on behalf of the accused persons, and 
have excluded that plea by reason of the 
provisions of section 91) of the Indian Denal 
Code. This finding implies tliat the Kxci.se 
Inspector and the constables were resisted 
at a time when they, being public servants, 
were acting in good faith under colour of 
their office. That is not the .«ame thing as 
a finding that they Avere acting in the dis¬ 
charge of their duties as public servants. 
Tlie distinction was pointed out by a Bench 
of this Court in (Ineen-Enipresi v. Dalip (1). 
So far as my examination of the record goes, 
I do not find myself able to arrive at the 
conclusion that the Kxcise Inspector and tlie 
constables were acting in the discharge of 
their duties a.s public servants. 'Sir. Das, 
who was engaged in searching the house 
of Mukhtar Ahmad, accused, on suspicion tliat 
he might find there cocaine, committed a 
number of irregularities in conducting this 
search. He had no warrant authorising 
him to make this search ; he brought witli 
him only one search Avitness (section 103 of 
the Code of Criminal Procedure), and no¬ 
thing in sections 102/-1S of the same Code 
justified him in directing a constable to 
scale the outer Avail and effect a burglarious 
entry into the house. FolluAving the pre¬ 
cedent set by the reported decision of this 
Court, Avhich I have already quoted, I set 
aside tlie conviction of Mukhtar Ahmad and 
Amir Ahmad under section 332 of the Indian 
Penal Code and in lieu thereof convict them 
of the offence of causing hurt under section 
323 of the same Code. I reduce the sentence 
to one of imprisonment for such period as they 
may have already undergone, together with 
a fine of Ks. 15 each. Any fine in excess 
of this amount which has been paid by the 
applicants Avill lie refunded. The accused 
need not burreiider and their bail-bonds are 
discharged. 

Onler tnoJijieJ. 

(1) Is A 24U; A. W. 4i>. 


^klADKAS HIGH COURT. 

CaiiiiNAL Revision Case No. 790 op 1914. 

Ckujinal Revision Petition No. 655 

OF 1914. 

April 15, 1915. 

Present: —Mr. Justice Kumaraswami Sastri. 
In re CHERUKATH MAMMAD and othehs 

Accused—Petitionehs. 

Criminal ProcctlIIre (Act V of ISdH), 307,424— 
Jiidymeiif—Several accuit nl—Apitellafc Court, diihj oj. 

Where there are several accused who have up- 
))ealeil, it must apjjeiir frfjm the face of the judgment 
that tlie case against each of the accused has been 
taken into consideration and reasons should be given, 
as far as may be necessary, to show that the AppeJlnto 
Court has devoted judicial attention to the case of 
»*ach (if the accused. 

Janiail Hullick v. Emperor, 3.5 C. 138; 12 C. W. 
X. 134; 0 Cr. L. J, 427; Farknn v. Svmshcr ilahonu’d, 
22 C. 241, followed. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of the 
Court of the Joint Magistrate of Tellicherry 
Division, in Criminal Appeal No. 77 of 1914, 
preferred against that of the second Class 
.Magistrate of Karmharanand Taluq, in 
CaleiidarCa.se No. 151 of 1914. 

The Hon'ble Mr. T. Itichinunl, for the 
Petitioners. 

^Mr. P. /i. Grant, for the Government. 

ORDER.—Tlie Joint Magistrate has not 
considered tlie question of posse.ssion, or found 
that the accused had any common object. 
There Avere 20 accused; but the Joint Magistrate 
has not considered the case d each accused or 
evidence. The whole case is disposed 
of in two short paragraphs. In Jainait 
MuUick v. Emperor (1) it Avas held 
that when there are several accused, it 
must appear on the face of the judgment 
that the case against each of the accused has 
been taken into consideration and reasons 
should be given, as far a.s may be necessary, 
to show that the Appellate Court has devoted 
judicial attention to the case of eacli of the 
accused^’. Farkan v. Somsher Mahomed 
(2) is also in point. 

I set aside the judgment of the Appellate 
Court and direct that the appeal be re-tried 
and judgment written according to laAv. 

Conviction s(t aiide-, Case remanded. 


U) 3.-> C. l.'KS; 11 ! C. W. N. 134; U Cr. L. J. 427. 
(2) 22 f. 241. 
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CALCUTTA HIGH COURT. 

Appeal from OBtc.iNAL Decree No. 7 ok 1912. 

ilarcli IS, 1915. 

Pi'enimf’, —Mr. Jn.stioe Fletelier.fiTul 
^fr. Justice) Teunmi. 

Kumar RAMKSHWAR MAMA and others 
—Defendants Nos. 9. 13, 14, 15-Appellants 

versus 

Sri Sri JIU THAKUR, liY ms Shehaif^ 
Mahant Sri Sri RAM CHANDRA 
ACHARJYA GOSWAMl and others— 
Plaintiffs—Respondents. 

Pennauent lea>v, yrantof^ fci/shobait— Ttpyal wrc^sily 
—~Li)Hifaflon (XV of 1877), Sch. II, .-Ir/. 184, Ncojir 
of—Limitation (IX of 1008^ x. 30, nj)plicnlnlilij of 
— Usufructunnj mortgage hy shebait, effect of. ^ 

The grant of a permanent lease without legal 
necessity is in excess of the powers of the shebait 
who grants the lease, [p. 337, col. 2.] 

Article 134 of the second Schedule to the Limitation 
Act of 1877 only applies to the j)ui*chaso of an 
absolute interest and not to the grant of a permanent 
lease, [p, 338, eol. 1,] 

Goturnwii v. Shyama Charan Xaa<ii, 4 Iml. 
Gas. 449; 36 C. 1003; 10 C. L. J. 284 (P. C.^; C A. L. 
J. 857, 11 Bom. L. 11. 1234; 19 M. L. J. 530; 14 C. W. 

N. 1; 36 I. A. 148 and Ixhwar Shyam Cliand Jiii v. 
Ram Kanai Ghose, 10 Ind. Cas. 683; 38 C. 526; 9 Jl. L. 
T. 448 (P.C.); 15 C. W. N. 417; 8 A. L. J. 528; 13 
Bom. L. R. 421; 14 C. L. J. 238; (1911) 2 M. W. N. 
81; 21 M. L. J. 1145, followed. 

D.iinndar Das v. Lakhnn Das, 7 Ind. Ca.s. 240; 14 

O. W. N. 889; 7 A. L. J. 791; 12 Bom. L. R. 632; 12 
C. L. J. IIO; 8 M. L. T. 145: 20 M. L. J. 624; 37 C. 
8S5 (P. C.); (1910) M. \V. N. 303; 37 I. A. 147, i-e- 

to. 

In the Limitation Act IX of 1908 the word 
“ti'iinsforred’’ was deliberately inserteil in place of 
the word “purchased”, in view of the decisions on 
the moaning of the word “purcha.sed” in Article 134, 
Schedule 11, of the Limitation Act of 1877. [p. 338; 
col. 2.] 

The grant of a permanent lease at a considerable 
annual rent is a transfer for valuable oonsidemtion. 
[p. 338, col. 2.] 

Currie wMiya, (1875) 10 Ex. Cases 153; 1 App. 
Cas. 554, referred to, 

Section 30 of the Limitation Act, 1908, only applies 
where there is a period of limitation “prescribsd,” 
both by the Act of 1877 and the Ac: of 1908. Whore 
the plaintiff cannot bring his case under section 
30 the suit is barred by limitation iimler Article 134 
of the first Schedule to the Limitation Act of 1908. 
[p. 339, col. LJ 

In a usufructuary mortgage of a (lehnttar pro- 
port}' in favour of the Raja of Paohole the validity of 
the mortgage was not fjuestioiied: 

Held, that it was not open to the shebait to deter¬ 
mine, without the Raja's consent, the lease to the 
defendants, the Ijenefit of which had been e.xprossly 
assigned by the nhebaif to the Raja in the usufruc- 
tiiary mortgage to him, and the receipt of rent hy 

22 


the Raja after the instituliim of the suit proved the 
existence of the lease at lea.st in the mind of the Maia 
[p. 339, cols. 1 A' 2.] 

Appeal again.st the deeree of tlie Snbnr- 
(liimte Judge, Ranlcni-a, dated ilio 21st of 
September 1911. 

Babus Dwarka }\a(h Chakravarti and 
Bankim Chtnuira Mukherjee, for the Ap- 
pellants. 

Dp. Behary Ghose, Dr. Ihvarka Nath 

Mitfer, Babus Bijoy lOtmar Bhatfacharyya and 
Hem Charulra Mnkherjee^ for the Re.spondent.s. 

JUDGMENT. 

> 

Fletcher, J.—Thi.s is an appeal by the 
defendants Nos. 9 and 13 against the judg¬ 
ment of tlie learned Subordinate Judge of 
Bankura dated the 21st September 1911. 

The .suit was brought by the plaintiff, 
an idol, through bis shebait to recover 
po.ssession of the properties mentioned in 
the plaint, on the ground that they formed 
part of the dehuttar estate of the idol 
and that a p}dni settlement, dated the 
29th of Bnisakh 12()1, granted by a former 
shebait in favour of the predecessors of 
the defendants Nos. 1 to 13 was invalid. 

On the present appeal it was not argued 
by the appellants that the idol had no 
intere.st in the properties in suit. Having 
regard to tlie evidence which has been 
.considered at great length by the learned 
Subordinate Judge, it is clear that the 
endowment is an ancient one. It was, 
however, argued before ns, though some- 
w'hat faintly, that the properties were the 
private property of the shtbaif, subject 
nevertheless to a charge for the maintenance 
of the w'or.sbip of the idol. On the 
evidence before us I think we can come 
to only one conclusion, namely, that there 
w'as an absolute dedication of the properties 
in favour of the idol. 

The next question is, whether the present 
suit is barred hy limitation. 

The grant of a permanent lease without 
legal necessity was in exce.ss of the powers 
of the shebait who granted the lease. The 
shebait who granted the lease died in the 
year 1859. Next came an infant who held 
the office until the year 1863. His adoptive 
mother then held the office for a few 
months and was succeeded by the father of the 
pre.sent s/te6ai7. The present 5/ie6(7t7’s father 
die.'l on the .28th of July 1893 and since 
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that date the present shehait has held the 
office. The rent has been duly paid. 

Now the question as to wliether a suit 
of the present nature is barred after 1*2 
years from the date of the permanent lease 
under Article 13-1 of Schedule II of the 
fjimitation Act (X^ of 1S77), has been 
considered in two judgments of the Privy 
Council in the cases of Ahhiram Ooswami v. 
Shyama Chnmn yandi (1) and Ishwar 
Shyam Chand Jin v. Jlnm Kanai Ghoae (2). 
The facts in those two cases cannot be 
distinguished from the facta in the present 
case. The view that the Privy Council took 
v.dlh regard to Article 134 of the Schedule 
IT to the Act of 1S77 was that the Article 
only applied to the purchase of an absolute 
interest and not to tlie grant of a permanent 
lease. This view of the law was expre.ssed in 
tliecase of Ahhiram (toswanii v, Shyama Charnn 
Xandi {1). It is, however, to be noticed that 
the judgment in the ca.se of Tshivar Shyam 
C'handJiu v. Jlam Kanai (Thn.'ie{2) was delivered 
by their Lordships after an application for 
a review of judgment [See IfthirarShyamOhand 
dill V. Kam Kanai Ghose (3)]. And in de¬ 
livering tlieir judgment their Lordships made 
the following remarks:— The only question 
remaining depends on the law of limitation. 
On this point attention has been called to 
the case of Ahhiram Goswami v. Shyama 
Charau Nandi (1) decided by this Board in 
July 1909. It is impossible to di.stinguish 
that case from the present. Whatever 
might have been the inclination of their 
opinion if the matter had been res infeyra it 
Seems to their Lordships that they would 
not be justified in reviewing on an e.c parte 
application the considered judgment of the 
Board delivered after full argument. They 
will, therefore, simply follow the decision in 
Ahhiram Goswami v. Shyama Gharan Nandi 
(1). They do so with the less hesitation 
because tlie language of the Article under 
discussion in that case and in this has been 
altered by subsequent legislation.” 

Another authority was alsi relied upon in 
the cour.se of the argument. That authority 

(1) -i Im\, Cas. UQ; 36 C. 1C03: 10 C. L. J. 284 (P. 
C.); 6 A. b. J. SoT; 11 Bom. L. It. 1234; 19 M L. J. 
.',30; 14 C. \y. X. 1; 36 I. A. 148. 

( 2 ) 10 Ina. Case. 6S3; 38 C. 626; 9 M L. T. 448 
(]> (.'.b 16 C. W. N 417: 8 A. L. J. 628; 13 Born. L. 
1{. 121; 14C L. J. J:38; (lOlll 2 M. W. N. 28 ; 21 M. 
I.. J 1146. 

(3) 14 C. W. X. foxliv. 


was the decision by the Privy Council in 
the case of Dnniodar Das v. Lahhan Das (4). 
That decision did not, however, turn on 
Article 134 of the Schedule to the Act of 
1877. There was nothing in tliat ca.se to 
show that the property was vested in the 
I'hela as trustee for the idol. Their Lord- 
ships found agreeing with this Court that 
the property belonged to the idol and that 
the po.ssession of the junior chela had become 
adver.se to the idol. 

So far as the evidence goes in this case, 
it appear-s that the property was vested in 
the shehait in trust for the idol. The 
original grant is not forthcoming but 
subsequent doenraent.s appear to have 
recogni.sed if. The question of limitation 
mn.st, tliorefore, he considered with reference 
to Article 134 of Schedule T of the Jjimitii- 
tion Act (IX of 1908). ' The wording of 
that Article is as follows:— To recover pos- 
se.ssion of immoveable property conveyed or 
bequeathed in trust or mortgaged and 
afterwards transferred hy the trustee or 
mortgagee for a valuable consideration.” It 
will he noticed that the Article in the pre.sent 
Act has been substantially altered from the 
Article as it appeax’ed in the Act of 1877. 
Presumably the word transferred” was 
deliberately inserted in place of the word 
“purchased,” in view of the decisions on the 
meaning of the word “purchased” in Article 
134, Schedule II, of the Act of 1877. 

The learned Subordinate Judge has found 
that the grant of a permanent lease was a 
‘transfer”. In that view I agree. He has, 
however, come to tlie conclusion that it was 
not a transfer for valuable consideration. 
In the opinion of the learned Judge a 
transfer for valuable consideration in a case 
such as the present could only take place 
when a line or premium was paid for the 
grant of lease. The learned Judge, also 
found that there was no proof that the 
premium was paid for the grant of the pntni 
in the present case. It may, howevjr, he 
doubted whether evidence of the actual 
payment of the premium could, at this time, 
he produced. But whether that be so or 
not, I think that a gi'ant of a permanent 
lea.se at a considerable annual rent is a 

ti’ansfer for valuable consideration. As was 

(4) 7 Iiul. Cas. 240 37 C. SH5; 14 C. W X. 889 
(P. c.); 7 A. L. J. 791; 12 Bom. b. H. 632; 12 C. L. -b 
110: 8 yi. L. T. 146; 20 At. L. .1. 624: (1910) M. X. 
303; 37 I. A. 147. 
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without the 


case of Cnme v. Mim (5), ‘a valuable 
consideration in tlie sense of the law may 
consist either in some right, interest, protit or 
benefit a *orning to the one party, or some 
forbeai*ance, detriment, loss or responsibility 
given, sulTored or undertaken by the other.'’ 

In my opinion the grunt of the permanent 
lease in the present case was a transfer for 
valuable consideration and the present suit is 
barred under Art’cle 13-4 of the Schedule 1 
to the Act of 1908, unless the plaintiff can 
bring his case under section 30 of the Act. 

The learned Vaktl for the respondent in 
the pi'esent appeal, however, based his main 
argument on this branch of the case not on 
the ground stated in the judgment of the 
learned Subordinate Judge, but on section 30 
of tile limitation Act, 1908. lint that 
section does not, in my opinion, apply. Sec¬ 
tion 30 only applies when there is a period 
of limitation ' ‘prescribed” both by tlie Act 
of 1877 and the Act of 1908. The decisions 
of the Privy Council show that no period of 
limitation was prescribed” for a suit of the 
present nature under tlm Act of 1877. 

The present suit is, 1 think, barred by 
limitation. 

Another point that raises a difficulty in 
the way of the respondent is the usufructuary 
mortgage in favour of the Raja of Pachete. 
The respondent on the Stli of August 1909 
granted to the Raja a usufructuary mortgage 
of (ainong.st other properties! the property 
in suit for a term that liad not expired at 
the institutioji of tlie present suit. '\Vhether 
that mortgage was binding on the idol we 
do not know, the Raja not being a party to 
this suit. Tbe mortgage is, however, 
expressed to be made for legal necessity and 
is treated by the learned Judge in his 
judgment as being a valid transaction. On 
the 9th of September 1909 notice to quit 
was served on the defendants. But on the 
loth of November 1910, tliat is after the 
institution of the present suit, the Raja 
received and granted a receipt for rent part 
of which accrued due after the institution 
of the suit. In the absence of the Raja we 
cannot determine whether the mortgage to 
the Raja was a valid transaction, hut 
assuming, as the learned Judge did, that the 
III I’tgage was valid, then it was not open 


Raja's consent tho lease to the defendants, 
tlie benefit of which had been expressly 
assigned by the Miait to the Raja in the 
usufructuary mortgage' to liim. Moreover, 
the receipt of rent by tho Raja, after the 
institution of the suit, would seem to sliow 
that at the date of the receipt the Raja 
considered the lease as in existence. 
Further, under the terms of the decree the 
defendants are liable to pay mesne profits as 
from the date of tlie expiry of the notice to 
quit, although they have paid rent to tlie 
Raja to a date subsequent to the institution 
of tiie present suit under an assignment of 
the rents to the Raja under the terms of a 
document executed by the shebait, which the 
learned Judge treats as a valid transaction 
ill his judgment. Clearly the Raja ought to 
have been a party to the present suit and if 
Iiis usufructuary mortgage is a valid one, 
then the defendants liave paid rent to him 
to a date subsequent to the suit and are not 
liable to ejectment. 

1 think we ought to reverse the decision of 
the learned Judge in the Court below and 
allow the present appeal. The plaintiff- 
respondent mu.st pay to the appellants their 
costs both in this Court and tlie Court 
below. 

Tlie defendants Nos. 14 and lo, who are 
co-appellants with the defendants Nos. 9 and 
13 in this appeal, have, it i.s represented, 
settled their disputes witli the plaintiff'. 
Their appeal is, therefore, allowed to be \vitli- 
drawn. 

Ti:rsoN, J.—I agree. 

Appf>nl aUoH'PiJ, 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Ci'viL Revision Petition No. 348 or 1914. 

February 11, 1915. 

Present: —Mr. Batten, A. J. C., and 
Mr. Stanyom A. J. C. 

BHARGAVA COMilERCIAL RANIC, Ltd., 
AT JUBBULPORK— Decree-holder— 

Plaintiff 
versus 

Messrs. MACKINNON and COMPANY, 
OLD BREWERY— JuDOMENl-DEUlOIi 

—Defendant. 

Pxecution Custedia legis- 


(1875) 10 Ex. Gas. 553; 1 App. Gas. 554. 



[1916 


340 


INDIAN CASKS. 


BHARGAYA COMMERCIAL BANK, LTD. V. MACKINNON it CO. 


not liable to he legaUy hj pt iratc ticvunns, 

allachmcnt of—Court, duty of - Ikcr, ivhcfhrr attachable 
ayid mlenble — Excii-e .-Ic^ (A’/f oj 180<V, 4o. 

Xenstodia leyi^, such as tlio possession of attachcil 
propoi-tv by n Civil Court oxpcutiuf; a docroc, rpipiiros 
no (lopartiuentnl sani-tion or lioonso oven, where the 
propertv is of a kind which cannot legally be 
possessed by a j)rivaie person without such 
permission, [p. 342, col. 2. 

'Ihei'pfore, the possession of attached property by 
a Court is no violation of the special law governing 
the ]>ossossion_of such property by pn.vate persons, 
[p. 34;?, col. 1.] ' 

Where a District Judge passed an order attaching 
beer, an excisable property: 

Held, that section 4o of the Kxcise Act had no 
application whatstjcver to tlie acts of the District 
Court or any of its othciuls or agents acting under 
its orders, tp. 343, col. 1.1 

It is the duty of every Judge to exercise the powers 
vested in him ’ in such a way ns to give effect to all 
provisions of the law. [p. 343, col. 2.] 

Beer brewed within the local limits to which the 
Dxcisp Act, 1896, applies is not e.xeinpt from attach¬ 
ment and sale in execution f)f a Civil C«»urt decree. 

,)). 343, col. 2.] 

Where a Civil Court attaches property (d a nature 
governed by any Special law, such Court is bound to 
proceed with great circumspection so ns not to defeat 
any of the purposes fc)r which such t^pecinl law was 
enacted, [p. 343, col. 2.] 

Civil revi.sion against the order of the 
District Judge, Jubbulpore, dated the Sth 
October 1914. 

Mr. ./. Mitta, for tl>e Decree-holder. 

The Hon’ble Mr. M. 7i. 7b>iV, for the 
Judgment-debtor. 

JUDCtMKNT.—I t is necessary to state the 
circumstances wbiclt have led up to tbi.s 
levision. The plaintiff is the Bbargava 
Commercial Bank, Limited, and the defendant 
is the firm of ^Mackinnou and Company, 
Brewers. Both corporations carry onbu.siness, 
respectively, as bankers and brewers, among 
other places, at Jubbulpore. The plaintiff, 
having obtained a decree for Rs. 14,896.(i 
against the defendant, applied, on the 6tli 
October 1914, to the District Court at 
Jubbulpore, for e.xecution of the same in 
respect of the above sum, phis Rs. 190 costs 
of execution, or Rs. 15,086-0-0 in all. The 
a.ssistance of the Court was claimed by 
attachment and sale of the defendant’s 
brewery at Jubbulpore, comprising a 
building and the plant, furniture and stock 
contained therein. On the 8tl» October 1914 
the District Judge (Lala Sheo Narayan) 
ordered the issue of warrants for the attach¬ 
ment of tills property, and two warrants 
were accordingly .«ent out on the :i2nd 

October 1914. One of these was in .the 


form of a prohibitory order under Order 
XXI, rule 64, and Order XXXVIII, rule 7, 
of the Code of Civil Procedure, 1£0S. It 
bad reference to the brewery building and 
was executed by the fixation of copies to the 
building and to the Court-house. The other 
was a warrant for the attachment of move- 
able property under Order XXI, rule 30, 
of the said enactment. Under this warrant 
the following articles situated in and about 
the brewery building were attached:— 

lU. 


5 tables ... 25 

1 iron safe ... oO 

2 racks ... 2 

1 carpet ... 5 

6 chairs ... 6 

1 tele.scopo ... 10 

3 clochs ... 15 

1 almirah ... 2 

1 almirah ... 1 

1 ice machine ... 2,500 

1 .sawing machine ... 500 

17 fermenting vats ... 1,000 

1 cooler ... 400 

6 vats and loggers ... 3C0 

326 empty casks ... 1,000 

177 casks of beer ... 4,500 


Botli warrants were executed on the 28th 
October 19i4, and custody of the above 
articles was made over to tlie decree-holder 
as a Receiver on behalf of the Court. 
Nothing was removed from its place. The 
premises were locked up and the keys taken 
away by the agent of the Receiver. 

On the 31st October 1914 the decree-holder 
tiled an application before the District 
Judge stating 

(1) that the above property was attached 

on the 28th October 1914; 

(2) that the attached property had been 
given’ into his custody as a Receiver because 
no one else would accept it, and that he 
had closed the brewery as he could not 
work it; 

(3) that he had been informed by the 
Pleader of the judgment-debtor that the 
beer would be spoiled in six days and threaten¬ 
ed with liability for the damage to stock 
alleged to be worth Rs. 12,000. 

He, therefore, made an urgent appeal 
to the Court to make over the hre^^el> 
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to the judgment-debtor after taking security 
for the due performance of the decree in 
any of several ways suggested. 

The District Judge took no notice whatever 
of this application. On the lltli November 
1914, the Commissioner of Excise made an 
inspection of the brewery, and in paragraph 3 
of Ids note made the following remarks: — 

The brewery has been attached on the 
2Sth ultimo by tiie District Judge on 
account of a decree passed against tlie 
brewers. T invite the attention of the 
Deputy Commissioner to section 45 of the 
Excise Act. If the Civil Court has taken 
possession of the brewery, the oflicers concern¬ 
ed seem to me to be liable to punishment 
under that .section. 

«***«#** 

If, as 1 understand, this interference by the 
Civil Court with the working of the brewery 
licensed by Government under section 5 of 
the Excise Act was effected without any 
reference to the Deputy Commissioner, the 
act seems to me to have been not merely 
discourteous but also illegal.” 

On'-the same day—the 11th November 
1914—the Deputy Conniiissioner wrote demi- 
olKcially lo tlie District Judge (now Shams- 
ul-ulama 2vluhammad Amin, rice Lala Sheo 
Narayan, retired) in the most courteous 
terms, mentioning the view taken by the 
Excise Commissioner as to the legality of 
the attachment, drawing attention to the 
inconvenience and probable loss resulting 
therefrom, and suggesting that the brewery 
might be made over to Messrs. Mackinnon 
and Conipany, subject to the attachment. 
This was stated to be in anticipation of 
formal proceedings. The new Judge only 
took over charge of his office on the day on 
which this letter was sent, and on tlie 
following morning made an order releasing 
from attachment the 177 casks of beer. 
He maintained the attachment on the rest 
of the property, but ordered that tlie judg¬ 
ment-debtor should be allowed to carry on 
the brewery business aiid I’ender account.s to 
the*Court and deposit proceeds therein. The 
Judge fixed the 24th November 1914 for the 
hearing. 

Unlhollth November 1914 tlic deciee- 
holder made another application to the 
Court, asserting that the local manager of 
the judgment-debtor, one Mahomed Rahim, 
was evading taking over management of the 


brewery and was apparently i)uilding up a 
foundation for a claim for damages. The 
applicant, therefore, handed over the keys to 
tlie Court, and asked tlie Judge to have the 
brewery made over to the defendant by the 
bailiff. This was done the same day and 
the judgment-debtor became the Receiver of 
the Court, He gave a receipt for the beer 
released from attachment, and a Receiver's 
acknowledgment for the attached property 
made over to his custody. 

On the 5th December 1914 the Deputy 
Commissioner wrote officially to the District 
Judge in formal confirmation of liis above- 
mentioned demi-official communication. 
After drawing attention to section 45 of the 
Excise Act he went on thus: — 

‘ 1 need scarcely enlarge on the adminis¬ 
trative inconvenience whicli would arise, not 
to speak of inconvenience to the public, if 
breweries and distilleries were liable to 
attachment. Serious loss would occur to 
Government in respect of reduced receipts 
from royalty if such places were liable to 
be closed without notice to the executive 
officer concerned; and the public on being 
suddenly deprived of their .supply of liquor 
would be arou.sed to a state of general indig¬ 
nation. I do not know whether the point as 
to whether a brewery is Table to attachment 
ha.s ever formed the .subject of an autliorita- 
tive ruling; but it appears to me desirous 
that no Civil Court should ever willingly 
upset the excise arrangements of the Local 
Government, and for this reason a notice of 
an intended attachment could reasonably 
be expected; while tlie fact that no one 
can possess a brewery without a license 
would tend to show that such properties - 
were not liable to attachment. 

IE you agree in this view I would 
request that the attachment be withdrawn : 
because so long as the instruments and 
apparatus for brewing are under attachment 
it is impos.sible for the Government licensee 
to brew any beer, and thU is causing 
serious loss to Government.” 

The District Judge replied officially to 
this letter on the 7th December 1914, 
pointing out what he had done, and affirm¬ 
ing liis opinion that all but tlie beer was 
liable to attaclinient. lie expressed liis 
regret foi* attachment of the beer having 
been made inadvertently by his predecessor 

and staled that in future, notice of attach- 
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ment in such cases would be /?iven to the 
deputy Coinmissionei*. lie concluded his 
reply with tliese words. 

“ 1 need hardly assure you that all Civil 
Courts wimld most willingly help the exe¬ 
cutive authorities in their excise and any 
other administration as far as lies in their 
power.” 

AVe approve of these words as correct and 
pi-oper, and we expect the same attitude 
from the other departments of the Govern¬ 
ment towards the Civil Courts. 

On the 24th November 1914 the judgment- 
debtor made his first application to the Court 
in this execution case, when he tried to 
figure as a mere representative of the llauk 
of Upper India, Limited, which was said to 
hold a possessory mortgage over the Juhbul- 
porc biewery for six lukhs of rupees. On 
that ground the judgment-debtor sought to 
have the attachment raised, or to be made 
subject to (he prior incunibrance of the 
mortgagee Bank. Tlie learned District Judge 
rightly refused to allow the judgment-debtor 
to plead the claim of liis mortgagee, and 
ordered the sale of the attached property 
to take place on the 5th January 1915. 
The further hearing of the execution case 
was fixed for the 7th January 1915. 

In the ir.eantime, by an official letter, 
dated the 11th December 1914, the Com¬ 
missioner of Excise invited tlie attention of 
the Judicial Commissioner to the matter, 
reiterating his opinion tliat tlie attachment 
was illegal and discourteous to the executive 
authorities, and constituted an offence punish¬ 
able under section 45 of the Excise Act on 
the part of the Civil Court officials who had 
taken possession of the brewery. The learned 
Judicial Commissioner having directed that 
the case should be dealt witl> judicially by 
a Bench, it has been registered as a case 
under section 115 of the Civil Procedure 
Code, 1908, and notices were issued to all 
concerned. The Commissioner of Excise had 
no appearance entered before us on his 
behalf, and in response to the notice sent 
to him he has written officially to the 
Registrar stating that he does not wish to 
make any further representation in the 
matter. The decree-holder and judgment- 
debtor appeared by Counsel who were heard, 
but nothing was said in support of the view 
of the Commissioner of Excise that the 


attachment of the property amounted to an 
offence. 

The points w’hicli .seem to call for decision 
are: 

(1) whether the attachment of the brewery 
or the beer in this case amounted to an offence 
under section 45 of the Exci.se Act ? 

(2) whether such attachment was illegal Y 

(3) whether there was any irregularity in 
the procedure of the Court? 

(4) whether the intervention of the excise 
authorities was regular in form ? 

Thejirst of these questions is easily answered 
in the negative, but we consider it expedient 
to deal with it somewhat fully .so as, if 
possible, by a clear statement of w'liat seeni.s 
to be the law. to prevent any further mis- 
apprehension on the subject. When so 
re.sponsihle an officer of Government ns the 
head of a department represents the pro¬ 
cedure of a Judge to constitute an offence, 
the result may be to deter the Judge, 
especially if he is a junior member of the 
judiciary, from doing his duty. In the 
present ca.se it lias had tlieeffect of misleading 
the District Judge into a hasty raising of a 
perfectly legal attachment of property said 
to be worth Ps. 4,500 and of alarming a 
decree-holder in the lawful pursuance of his 
claim againt the judgment-debtor. 

Eor tlie purpose of deciding the lirst point 
we will assume that the Civil Court had no 
juntdi'clioH to attach the brewery and the 
beer. Nevertheless, no offence was com¬ 
mitted, either by the Judge who ordered 
the attachment, or by the officials who 
carried out that order. 'I'he Commissioner 
of Excise appears to have wholly overlooked 
sections 77 and 78 of the Indian Penal Code. 
By applying .section 40 of timt Code it will be 
seen that the above seetiou.s apply to an offence 
under section 45of tliehixcise Act. Then there 
is the further reason tliat section 45 has 
reference to section 5 of the same enactment, 
and a District Court is not a “person” within 
the meaning of that term in the latter. The 
Civil Court is a branch of the .same Govern¬ 
ment which, in another branch of its adminis¬ 
tration, is represented by the Exci.se 
Department. A emtodia legis, such as the pos¬ 
session of attached property by a Civil Court 
executing a decree, requires no departmental 
sanction, or license even where the property 
is of a kind which cannot legally be pos.se«sed 
by a private person without such permission. 
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It follow.s t]n\t tlie possession of nttaclietl 
property by the Court is no violation of the 
special law governing the possession 
of such propel ty l.iy per.sons. ^^'e, therefore, 
hold that section-15 of the Excise Act had 
in application whatsoever to the acts of the 
District Court or any of its otHcials or agents 
acting under its orders in the present case. 

Then as to the legality of the attachment. 
That depends upon whether or not the pro¬ 
perty attached is witliin the CiUegory given 
in section GO of the Code of Civil Procedure, 
1908. The Civil Court derives its authority 
to make attachments in execution under that 
Code, and this authority is paramount to 
the authority of any executive olKcer such ns 
the Commissioner of Excise or the Collector. 
We have set out above the property 
attached, and it is manifest that every part 
of it constitutes the saleable property of the 
judgment-debtor, which is, therefore, avail¬ 
able for attachment and .sale to satisfy his 
creditors. We have it on tlie admission of 
the judgment-debtor himself that the pro¬ 
perty is mortgaged to one of his creditors. 
Tlie law may and does impose special restric¬ 
tions upon the sale of some kinds of property. 
Some instances are to be found in the Civil 
Procedure Code itself; some in other enact¬ 
ments of a general or special kind. Hut the 
existence of .such restrictions does not take 
the property out of the category of saleable 
property either in law or common sense. 
In Purshottam Narayan v. Balvnnf Babaji 
(1), it was Iield that country liquor is not 
exempt from attachment and sale in execu¬ 
tion of a money decree passed by a Civil Court, 
even though under section 16 of the Bombay 
Abkari Act (Bombay Act V of 18/b) the 
Collector’.s permission was held to he 
necessary for the execution sale. The Bombay 
Court further considered that sale without 
the Collector’.s permission would apparently 
subject the sellei* to prosecution under the 
above enactment. The learned Judges 
did not. however, specify whom they regard¬ 
ed as ‘‘the . seller,” whether the judgment- 
debtor whose property is sold without bis 
act or consent, or the decree-holder who 
causes it to be sold for bis benelit, or the 
Court which actually makes the sale. Pro¬ 


bably the term was applied to the judgment- 
debtor as a vendor by compulsion, and tlie 
learned Judges declined to express any 
opinion on the question whether, if prosecut¬ 
ed , he would be able to make a good defence. 

We concur with the above ruling only so 
far as it derides that country liquor i.s not 
exempt from attachment and sale in execution 
of a mon*»y decree passed by a Civil Court. 
The provisions of the Bombay Abkari Act 
place restrictions upon the manufacture, 
po.ssession, removal, and sale of formenteil 
liquor, inter nUa, similar to tlm.se impo.scd 
on that product by the I'iXcise Act, 189(5 ; 
and we hold tiiat beer brewed within the 
local limits to which the latter enactment 
applies is not exempt from attachment and 
.sale in execution of a Civil Court decree. 
Whether .section 8 regarding tlie removal, 
and .section 21 regarding tlie sale, of ferment¬ 
ed liquor apply to removal and sale under 
the orders of a Court executing a decree, is 
a point on which we express no opinion 
because it does not arise in the present ca.se. 
We fiul that the attachment was wholly 
legal, and that the learned District Judge 
erred in finding the attachment of the beer 
to be otiierwise. 

The next point we have to cousider is the 
procedure of tlie lower Court. It i.s the duty 
of every Judge to exercise the powers vested 
in him in such a way as to give effect to 
all provisions of the law. Therefore, when a 
Civil Court attaches property of a nature 
governed by any special law, such as the 
fndian Arms Act, the Opium Act, 
the Excise Act, or the like, such 
Court is bound to proceed with great 
circumspection so as not to defeat any 
of the purposes for whicli such special law 
was enacted. In tlie present case the pre- 
deces.sor of tlie present District Judge of 
Juhbulpore entirely failed to use such cir¬ 
cumspection. An application was made to 
him to attach a brewery, its plant, and 
some beer. The Judge allowed the 
application to be treated in a routine form 
as if the Excise Act, 18' 6, had no existence, 
and signed a general order written by bis 
clerk for the i.ssue of a warrant of attachnient 
against the whole property. The Judge took 
no heed of the provisions of the Civil Pro¬ 
cedure Code requiring him to protect so 
perishable an article as beer, whetherferment- 
ed or half fermented—be ignored the rights 


(1) 32 B. 157; 10 Bom. L. R. 13. 
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of a third party, namely, the Government 
liaving a pecuniary interest, i. c., a claim 
for royalty, on the attached goods—and he 
failed to see that a continuance of the 
business under authorised management was 
for the benetit of all concerned, including 
the decree-holder. We can only explain 
these omission.s by the supposition that the 
Judge responsible for them being on the eve 
of retirement had become inert. We must 
express our disapproval of such want of 
circumspection. Notice of tlic attachment 
should have been given to the Collector and 
his assistance invited in regard to the 
preservation and due disposal of the pro¬ 
perty. The Receiver of tlie Court should 
have been the judgment-debtor and not the 
decree-holder. Such powers as tlie Code 
gives tlie Court for the harvesting of agri¬ 
cultural produce attached in execution of a 
decree are not wanting in regard to oth»r 
kinds of property which call for special 
treatment, c. ( 7 ., property subject to the 
Excise Laws. The hogsheads of beer were 
certainly heavy and bulky property within 
tlie Judicial Commi.ssioner’s Civil Circular 
No 1-31. We feel bound to note, however, 
that the judgment-debtor made no eifort to 
assist the Court in any way. llis manager 
seems to have plotted to set up a claim for 
damages against the decree-holder. He made 
no application of any kind to the Court on 
his own behalf, and the Excise Commissioner 
is in error in thinking that it was on his 
application that the beer was released from 
attachment. The facts were as given above, 
and we consider that the conduct of the 
decree-holder was entirely free from blame 
for any .spoiling c;f beer that may have taken 
place. From the fir.st he was anxious that 
the judgment-debtor should look after the 
beer, and it seem.s to us that the latter deli¬ 
berately abstained from doing so. 

The only other point requiring considera¬ 
tion is the form in which the Collector’s 
intervention was luade. As to that we feel 
bound to endorse the remarks of the Bombay 
High Court at page 162 of the rulir.g above 
cited. 

The papers will now be returned to the 
District Court, which will proceed v\ith the 
e.xecution sale and dispose of the .same 
according to law. If any beer should be 
attached or re-attached the fact will be notified 
to the Collector and his co-operation invited 


in order that tlie claims of Government for 
royalty may, be safeguarded, and the pro¬ 
visions of tlie Exci.se Act may be given 
effect to consistently with those of the Code 
of Civil Procedure. Where the respective 
duties of two different branches of Government 
meet in respect of the same subject-matter, 
co-operation in furtherance, and net conflict 
in defeat, of both set.s of dutie.s is the pro¬ 
per administrative course. 

In conclusion we maintain tlie order of 
attachment as perfectly legal, though impro¬ 
perly carried out in the fir.st instance. There 
will be no order for costs of this revision. 

Order of attachment maintained. 


HADKAS JJKiH COURT. 

Skcond Civil Afpeal N<». 989 uf 1914. 

April 1, 1915. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Seshagiri Aiyar. 

OOPPATII NARAMPARAMBATH 
KUTTAN alias KUNHAMAN and another 

—Defendants Nus. 4 and o—Appellants 

4 

vnrsHs 

V. P. M. P. V. KOYAKUTTY and otiieiis— 

Plain’iiffs—Respondents. 

Transfer of Propertfj Act (IV of 1882 ^, 8. Hi (cj— 

Mortgatjttr hound to pay (Jovernnierit revenue-^Jtevenue 
falliny into arrears—Sale of property, udietkcr liable 
to he set aside. 

SecHon 76 (c) of the Transfer of Property Act ilooii 
not apply where the deed of mortgage distinctly 
provides that the Government revenue shall be paid 
by the mortgagor, [p. 345, col. 1.] 

Where, therefore, it was an e.xpress condition of a 
deed of mortgage that the Government revenue need 
not be paid by the mortgagee and tlm property was 
put up to sale on account of the revenue falling 
into arrears, on u suit for redeuiptiun brought by 
the assignee of the mortgagor: 

Held, that as the mortgagee was nob bound by law 
to pay the revenue, the purchaser was not guilty of 
any fraud and the sale could not be set a.sido. fn. 345, 
col. 2.] 

Sodunund v. Rotunaji, (1886) Pom. P. J. 68, fol¬ 
lowed. 

i^airah Sidliee Nt'iiir Ally Khuit v. llajah Ojoadhya- 
ram Khan, 10 M. I. A. 540; 5 W. il. (P. C.) 83; 1 Sutli. 
P. C. J. 635;2 Sar. P. C. J. 19S; 19 E. R. 1076, dis¬ 
tinguished. 

Second appeal again.^t the decree of the 
District Court of South Malabar, in Appeal 
Suit No. of 1912, preferred against that 
of the Court of the District Munsif of 
Parappanangadi, in Original Suit No. 278 of 
1911. 
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Mr, K, 1\ M. Menon^ for the Appellants. 

^klr. A, K. Knahna Aftniou, for the Re¬ 
spondents. 

JUDGMENT.—The assignor of the plaint¬ 
iff obtained a mortgage from the jenmi in 
1S93. In 1S9-I, the said mortgagee sub¬ 
mortgaged a portion of the properties to the 
predecessor-in-title of defendants Nos. 1 to 8 
(Exhibit A). The Government revenue 
due upon the property fell into arrears, and 
it was put up to sale. One Eressan Nair, 
who, it is alleged, was only a baiamidar for 
the sub-mortgagee, purchased it in 1900. 
There was a partition among the members 
of the sub-mortgagee’s family, and tlie 
property in dispute fell to the share of the 
2nd defendant. Defendants Nos. *1 and 5 
liave purchased it from the 2nd defendant. 
Plaintiff, claiming to stand in the shoes of 
the mortgagee, sues to redeem; tlie Courts 
below have given him a decree. 

We are unable to agree with the conclusion 
at which they have arrived. The deed of 
mortgage, Exhibit B, distinctly provides that 
the Government revenue shall be paid by 
the mortgagor, tlie jenmi. Reference to this 
document is made in pjxhibit A, which sub¬ 
mortgages only a portion of the property 
covered by E.xhibit B. We are, therefore, 
of opinion that section 70, clau.se (o), Transfer 
of Property Act, is not applicable. The 
mortgagor did enter into ‘ a contract to the 
contrary”, namely, that the revenue need not 
be paid by the mortgagee in possession. 
The sub-mortgagee was asked in his deed to 
pay the jenmi only tlie rent payable by the 
mortgagee. “The contract to the contrary” 
in Exhibit B must be taken to have been 
incorporated in Exhibit A. Consequently, 
there was no obligation on the part of defend¬ 
ants Nos. 1 to 3 to pay the arrears, 
although they were entitled to do so, if they 
liked. See Sadammdy. Hatanaji (1). 

The lower Appellate Court quotes Nawab 
Sidhee Nuzur Ally Khan v. liajah Ojoodhyaram 
Khan (2) for holding that the defendants 
are not entitled to rely upon the revenue sale. 
That case has no application to this second 
appeal. It was found in that case that the 
mortgagee, who was bound to protect tlie 
property from sale, wilfullj’’ made default in 
paying the revenue and was also guilty of 

(1) (1886) Bom. P. J. 68. 

(2) 10 M. I. A. 540; 6 W. R. P. C. 83; 1 Suth. P. C. 
J. U35i 2 Sor. P. C. J. 198; 19 E. R. 107C. 



other fraudulent ads. In the present case 
it was conceded that the only fraud alleged 
and proved is tlio non-payment of the arrears 
of revenue. We have found that as there 
was a contract to the contrary, tlie sub- 
mortgagee was not hound by law to pay tlie 
arrears. Consequently the purchaser was 
not guilty of any fraud. As the mortgage 
is no longer subsisting, the plaiiitiif is not 
entitled to redeem. We ought to point out 
that the jenmi is no party to this litigation. 

On the ground that tliere is no mortgage to 
he redeemed^ we must reverse tlie decrees 
of the Courts below and dismiss the suit 
with costs in all the Courts. The claim for 
arrears of Purappad, if any, will not he 
affected by this decision. 

Appeal allowed. 


COURT OF THE BOARD OF REVENUE. 

UNITED PROVINCES. 

Rlvkn'UK Petition No. ui' 1913-1 Ioe 
Aliuakh District. 

March 1, 1915. 

Vvesenl: —Mr. Holms, S. M., and Mr. 

Campbell, J. M. 

CHATAR BUUJ~Pl.unt!ff—Api-kli.ant 

versus 

BASDEO AND others—Defendants— 

Resfondents. 

Aijra Teiianoj Act {II of 1901), k. ox 

parto, hij a Commisf^ioncr— Appc il against ^iicli decree, 
wh-'it maiiitniiiahle. 

Under scctimi 181 of the Agm Tenunoy Art an 
appeal lies to the Board again«t an a])pcHatc decree 
passed ex by a Commissioner when he has 

reversed or modiliod the decree appealed against to 
him. [}). 345, col. 2.] 

Second appeal from an order of the 
Commi.«sioner of the Agra Division, dated 
the 29th May 1914, reversing that of the 
Assistant Collector of Aligarh District. 

JUDGMENT. 

Holjls, S. M. {February 20th, 1915.)—Under 
section 100 (2) of the Code of Civil 
Procedure, an appeal lies to the Higli 
Court against pii appellate decree passed 
e.t parte, and under section 181 of the 
Tenancy Act, aprareiitly an appeal lies to 
the Board for similar reasons when the 
Commissioner has reversed or modified the 
decree appealed against to him. I was at 
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first very doubtful whether to hear this 
appeal on the merits, as it would appear 
that the appellant's proper course was to 
apply to the Commissioner for a review of 
his judgment if tliere were good reasons 
for his not being present before the 
Commissi ner. I find, however, there is a 
decision of the High Court, Ajndhia Prasad 
V. Balmukand (1), against this view, which is 
referred to at page 394 of Mr. AN’oodroife’s 
Commentary on the Code of Civil Procedure. 
The respondent has no ruling to quote to 
the contrary. Despite this ruling I would 
have been loath to send the case back, but 
the findings of the Commi.ssioner are not 
very clear. The Commissioner has found 
definitely that there is no evidence to show 
what the tenant’s period of occupancy was 
in lt90 at the time the kabuliat was 
said to liuvc been executed. The burden of 
proof was on the tenant to show that he 
had twelve years’ occupancy at the time of 
the lease, and lie has not discharged it. 
As regards the kabuliat, the Commissioner 
has come to no very definite finding. 

1 would, therefore, set aside the order of 
the Commissioner and direct that he re-hear 
the appeal, coming to a definite finding as 
to whetlier the tenant held under kabuliat. 
As ihe appellant has entirely failed to show 
any reason for his non-appearance before 
the Coramis.sioner, whatever the result of 
the appeal may be, he should bear the 
respondents’ costs in both Appellate Courts, 
and if the Commissioner allows the appeal, 
he should also bear the respondents’ costs 
in the Assistant Collector’s Court also. 

Campuell, J. M.— 1 agree. 

Appeal alloiced\ Cause remanded. 

(1) 8 A. 35-1; A. W. N. (1856) 110. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 708 of 1912. 
December 8, 1914. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
KHIALIA SHAH AND another—Defendants 

—Appellants 
versus 

HANSAKI MAL-NATHU MAL— Plaintiffs 

—Respondents. 

Intoest-- Hundi not paid at maturity—Trade usage 


— Creditor, whether entitled to appropriate i>ayment 
ioirnrds interest. 

It was proved as a well-rccogiiised rule 
in the city of Kawalpindi that if interest was charged 
on a hundi and such hundi avus uot paid at 
maturity the sumo rate of interest continued to 
bo payable: 

lleld, that plaintiffs wore entitled to approjiriute 
all payments made by the defendants towards the 
interest, wheiicvor the amount of such interest due 
at the time of any payment absorbed the sum paid, 
[p 347, col. ).] 

Second appeal from a decree of the Divi¬ 
sional Judge, Rawalpindi Division, dated the 
13th January 1912. 

Messrs. Naud Lai and Raina Narid, for the 
Appellant.s. 

Mr. Manohar Lai, for the Respondents. 

JUDGMENT.—The facta are fully stated 
in the judgment of the Divisional Judge from 
which tliis further appeal has been preferred. 
Ihe grounds upon which that judgment, so 
far as it is adverse to appellants, is im¬ 
peached are— 

(i) that the Divisional Judge erred in 
allowing interest post diem at the rate of 12 per 
cent, per annum upon the basis of a trade usage 
to tliat cfiect, inasmuch as plaintitts in tlieir 
plaint hud made no reference to any such 
usage and tlie evidence adduced by plaiiiciffs 
ill support of its existence was wholly in- 
sufficient ; and 

{a) that the learned Judge was also in 
error in holding that plaintiffs were entitletl 
to credit payments made by defendants 
tow'ards interest. 

We have heard ilr. Rama Nand at some 
length on behalf of appellants, but Iiis argu¬ 
ments failed to convince us that either con¬ 
tention was correct. 

It is true that the plaint makes no men¬ 
tion of any trade usage as to tlie rate of 
interest in cases such as the present, but 
it is clear from issues 4 and 5 and from 
the evidence adduced by the parties that both 
sides were well awai'e during the course of 
the trial that plaintiffs relied upon the exist¬ 
ence of such usage. 

In support of their contention that a usage 
of the kind existed in Rawalpindi, plaintiffs 
called two witnesses, I,ala Bliagwan Das 
and Lala Ram Bhaj, who deposed that it 
was a well-recognised rule in that city that 
if interest was charged on a hundi and such 
hundi was not paid at maturity, the same 
rate of interest continued to be payable. 
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these witnesses deal in hundis and 
appear to be respectable merchants and 
bankers in no way connected with, or 
interested in, plaintiffs. Their evidence has 
been accepted by both the District Judge and 
the Divisional Judge and we see no reason to 
take a different view. 

All that Mr. Kama Nand could urge 
against them was that they did not deal 
e,i'clnsively in the business of hundis, a criticism 
which struck us as singularly devoid of 
force. The evidence of Mathra Das (D. 
W. No. 1) in no way shakes the testimony 
of the plaintiff's’ witnesses, as all that that 
witness could depose to was tliat in one of 
his cases this Court had held that section SO 
of the Negotiable Instruments Act applied. 
Kut in that case no attempt hud been made to 
prove the existence of any usage, and the 
question was decid‘>d merely with reference 
to the provisions of the Act ai.d without any 
discussion. 

We accordingly overrule the first point 
urged by Mr. Kama Nancl. 

As to the necoud question, we need say 
very little. It was clearly incumbent upon 
defendants to prove that wlien they made 
payments to their creditoj’s (the plaintiffs), 
they notihed the latter that such payments 
were to be credited towards the principal 
amount and not towards interest, and that 
it was upon this understanding that plaintiffs 
received the sums of money paid from time 
to time (see sections 59 and GO of the Indian 
Contract Act'. Defendants have entirely 
failed to discharge this onus and, as the 
Divisional Judge remarks, all that tliey 
have been able to show is tliat in their 
own books they entered the sums paid 
towards reduction of the principal amount. 

In a case .such as this, it cannot reasonably 
be implied that the circumstances were such 
as to indicate that the payment was towards 
the principal and was accepted in that li ht 
by plaintiff's. On the contrary, it is hardly 
likely that a creditor to whom interest as 
well as the principal amount was due would 
accept a payment in reduction of the principal 
and leave the interest outstanding. 

We agree, therefore, with the Divisional 
Judge in holding that in tlie circumstances 
plaintiffs were entitled to appropriate all 
payments towards the interest, whenever the 
amount of such interest due at the time of 
ny payment absorbed the suin paid. 


The result is tlmt the appeal fails and is 
dismissed with costs 

A/ypetd di.itni.iSfd. 


ADLAHAKAD iliOll COURT. 

First Civil Ai’I'Kal fro-m ORDtu No o 

OF 1916. 

April 1915. 

Present: —Mr. Justice Cliamicr ami 
Mr. Justice Piggott. 

AliDUL GAFFAU—Dkfkxha.nt—Affklla.nt 

ter6 us 

NUH JAUAN BEGUM— Pui.MiFF— 

IlFSrONUliXT. 

llmHiition ,1c-/ (IX of li)0S^, Srl>. I, ArfH. (>2, I20— 
Di'bt <hie fo r/c'cm.W nreivei bij or.t; I,(■{,■/!— 

Suit bi/ other hrirs to reeuirr their share - Lioilladtjii. 

A suit liy one of llio heirs t)f u clceeused person 
to recover his .«lini-c of the debt due to tlie deceased, 
which hail been realized by another lieir lioldin-' 
succession ceriilieatc', is goviuned hy Ariii-]e (32 
and not Article 120 of tlie Limitation Act I ii y.|s’ 
col. 2.;, 

First appeal from an older of tlie District 
Judge of Budaun, dated the l8th November 
19U. 

Mr. A. Haider, for tlie Appellant 

The Hon'ble Dr. Suudar Lai, for the 
Respondent. 

JUDGMENT.—This is an appeal against 
an order of remand passed by the District 
Judge of Budaun. The facts are tliat one 
Najmuddin died in July 1901 leaving a 
widow, Zebunnissa, a brother, Hamiduddin, 
and two nephews, Abdul Gaft'arand Zahirud- 
din. In March 1903 Abdul Gaffar obtained 
a succession certificate in re.spect of the 
debts due to the deceased. Zahiruddin died 
in 190G and his rights devolved directly 
or indirectly upon the plaintiff-respondent, 
Nur Jahan Begam, who in July 1913 
brought the present suit again.st Abdul 
Gaffar claiming an account of all sums 
received by him as holder of the succe.ssion 
certificate and paympiit of what might be 
found due to her. The Subordnate Judge 
dismissed the suit, holding that it was 
governed by Article 62 of the first 
Schedule to the Limitation Act, and wa.s 
barred by that Article, ina.smuch as it was 
proved that no sum had been received by 
Abdul Gaffar within three years of the 
suit. On appeal the District Judge held 
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that the suit was governed, not by Article 
b2, but by Article 1-0 and remanded the 
suit for trial on the merits. 

The District Judge has relied upon the 
decision of this Court in Umanlaiaz AU 
Khan V. II tlayat Ali Khan (1). The facts of 
that case do not differ in essential parti¬ 
culars from the facts of the present case, 
except that the defendant in the present 
case obtained a succession certificate whereas 
the defendant in that case does not seem 
to have done so. The Court was disposed 
to follow the decision in Kundan Lai 
V. Bansi Dliar{2)y but considered itself bound 
by the decision of the Privy Council in 
Mahomed Bia-cat AU v. Hasiti Bann (3) 
to hold that the suit was governed by Article 
120 . It seems to us that the decision of the 
Privy Council in the case mentioned had 
no application to the facts of the case of 
ilmardaraz AU JChnn v. Wilayat AU Khan (1). 
The case before the Privy Council was 
one in which the widow of one Mosheraf 
Ali claimed the moveable and immoveable 
property of her husband from a brother 
of the deceased who had taken possession. 
Their Lordships held that the claim to 
cash and moveables was governed by 
Article 120. Article 62, which, of course, 
had no application to the claim for 
moveables, does not seem to have been 
mentioned at all. The cash in question 
had not been received from any one, but 
had been seized by the defendant upmi 
his brother’s death. "NVe do not think that 
the decision of the Privy Council obliges 
us to hold that .such a case as this is 
governed by Article 120. In the recent case of 
Aaij'aa Bibi v. Najmunnism Lihi (4), it was 
held that a suit like the one before us was 
governed by Article 62. In his judgment in 
that case Tudball, J., referring to the case of 
Umardaraz Ali Khan v. Wilayat AU Khan (1), 
said that Article 62 was not mentioned at 
all in the judgment in that case, but he 
must have overlooked the last paragraph of 
the judgment at page 172 of the report, 
where Article 62 was mentioned and was 
held to bo inapplicable on the strength of the 
decision of the Privy Council. Tlie decision 

(1) 19 A. 169; A. W. N. (1S97) 91. 

(2) 9 A. 170. 

(9) 21 C. 157; 201. A. 155. 

(4) 27 lad. Cas. 712; 13 A. L. J. 255; 37 A. 233. 


in tlie case of i’mardaraz AU Khan v. Wilayat 
AU Khan (1) is a direct authority in favour 
of the respondent’s contention, but for the 
reason already stated we think that the 
Court was wrong in suppo.sing that the point 
was covered by the decision of the Privy 
Council. We prefer the later decision in the 
caseofAwuna Bibi v. Najmunnib-6a Bibi (4), 
which is supported by the decisions in 
Paisotam Rao v. Radha Bai (b)j Masihuddin v. 
Jmfiaznnnissa Bibi (6) and Mahomed 

Wahih V. Mahomed Ameer (7'. The cir¬ 

cumstance that the defendant-appellant held 
a succession certificate does not appear to 
us to differentiate the case from cases in 
which one of several heirs receives payment 
of a debt due to the deceased, though he 
does not liold a succession certificate. 

In our opinion the Subordinate Judge was 
right in holding that the suit was barred by 
limitation. We allow this appeal, set aside 
the order of the District Judge and dismiss 
the suit with costs throughout. Costs in 
this Court will include fees on the higher 
scale. 

Appeal allowed. 

{:>) 2S Iiul. Cii». 959; 19 A. L. .J. 407. 

(6» 27 Iml. Cjis. .533; 12 A. L. J. 1256; 97 A. -W. 

(7) 92 C. 627; I C. L. J. 167. 


PUNJAB CHIEF COUKT. 

Skconu Civil Appeal No. 819 of 19J2. 

December 8, 1914. 

Present: —Mr, Justice Hattigaii and 
Mr. Justice Scott-Smith. 

DALIP SINGH —Plaintiff—Appellant 

t'ersus 

RANNIA AND OTHERS — DEPENDANTS— 

Respondents. 

Advcrifc poiiscs^ion—Non.occuparicij fviianfn jHii/nnj 
M»> rent and holdiny over ajler termination of lea»c - 
Attempt to get thcmse\ve>t recorded ae prop/ietom. 

Wliei’o pluiutifTs’ predocessors were originiilly 
lessees of t^hniniUif lands, but on the termination of 
their lease in 1665 continued to be in possession 
and were shown in the Rereoue Records as non* 
occupancy tenants and in 1881 claimed without 
success to be recorded as prnj)rielors: 

JletJ, (1) that the me»*e fact of their never payin'.; 
any rent except the laud revenue and ce&8c.'< did 
not of itself constitute them proprietorc; fp. 349, 
col. J.] 

(2) tliat their advei*se possession could not be 
said to have begun in 1881, as after their failure to 
got thcjnsclvcs recorded as proprietors they 
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continued to cultivate the lands and pay the land 
revenue and cosees as heforo. [)>. 340, col l^.] 

Kanthfppn Unddi v. 22 R. S93; Chnudri 

V. Doji Bhau, 24 B. 504; 2 Horn. B. K. '101, dis- 
tinjfuished. 

Second appeal from a decree of tlie Divi¬ 
sional Judge, Ludhiana, dated the '2Btl» 
IVbruary 1912. 

Bhagat Gohind Tiaa, for the Appellant, 
liakhshi 7VA* Choud, for the Respondents. 
JUDGMENT.—This judgment dispo.ses of 
two Appeals Nos. 819 and 820 of 1912. Ihe 
suits out of which they arise were brought by 
the plaintiffs-appellants for a declaration that 
certain lands situated in village Lidhran 
in the Ludhiana District, of which they 
were shown in the Revenue Records as non¬ 
occupancy tenants, were owned by them. 
The Courts below have dismissed the plaint- 
iff.s' suits and they have filed second appeals 
to this Court. 

It appears that the plaintiffs’ predecessors 
were originally lessees {viHstajars) of the.se 
lands and that their lease terminated in 
1865, but they continusd to be in possession 
and were shown in the Revenue Records as 
non-occupancy tenants, the lands being part 
of the shamilaf-deh. In 1881 they claimed to 
be proprietors, and not mere tenants of these 

lands. 

Tiie proprietors of tlie village, on the 
other hand, maintained that the plaintiffs 
were mere tenants and that the lands \\ ere 
part of the shamtht-d'^h. The Revenue 
Officers refused to make any alteration 
in the records and the entries remained as 
before. 

We may admit for the sake of argument 
that the plaintiffs have never paid any rent, 
except the land revenue and cessss, but this 
fact of itself would not constitute them 
proprietors, for it is quite consistent with 
their being occupancy tenants under section 

5, Act XVI of 1887. 

Mr. Gobind Das, in arguing the case for 
the appellants, lays great stress on what 
occurred in 1881. He says that at that time 
his clients’ predecessors set up an adverse 
claim to proprietary rights, and that since 
then they have been holding adversely to 
tlie defendants. He reViea on Kantheppa Raddi 
V. Sheshnppa H) and Chnndri v. Dnn Jihan 
(2). In the latter it was held that a tenan 

(1) 22 B.893. 

(2) 24 B. 5(H; 2 Bom. L. U. 401. 


holding over after the expiration of the term 
mentioned in 1\’S rent-note is a tenant by 
sufferance and there is no such relationship 
between the landlord and such tenant as is 
contemplated by Article l.‘>9, Schedule 11, of 
the Limitation Act. Also, that the po.ssessimi 
of the tenant holding over is wrongful, and 
if there is no evidence from which fresh 
tenancy can he inferred in the strict sense of 
that term, time iiegins to run against the 
landlord when the period of the fixed lea.se 
expires. 

With all due respect, we tliink that the 
Judges have probably gone ratlier too far in 
tlie case referred to. The facts, however, 
are not on all fours with those of the pre.sent 
case. 

Here •we liiid tliat tlie plaintiffs’ pre- 
dece.ssors made an attempt in 1881 to get the 
entries in tlie Revenue Records amended in 
their favour, but failed. Thereafter matters 
continued as before, the plaintiffs’ pre- 
dece.ssors continued to cultivate the lands and 
to pay tlie land revenue and cesses. Tlie 
inference which we draw from this is that 
the plaintiffs gave up their claims to pro¬ 
prietary rights, having failed in tlieir 
attempt to get the entries modified. The 
village proprietors did not realise any rent 
from the tenants before 1881, and they 
did not reali.se any after that date beyond 
the land revenue and cesses due upon the 
lands. 

^Ve, therefore, agree with the Court below 
that the possession of the tenants did not 
become adverse to the landlords after 1881. 
Mr. Gobind Das also urges tliat some of the 
defendants have held land as tenants under 
his clients, but this also does not amount to 
an admi.ssion of the plaintiffs’ piopriefnry 
rights. The appeals fail and are dismi.ssed 
with costs. 

Appeal disminsed. 
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CALCUTTA HKUI COUKT. 

Second Civil Appeals Nos. to 2629 of 

1909 AND 1419 OF 1912. 
ilarch 19, 1916. 

Present: —^Ir. Justice N. Chatterjoa find 

i[r. Justice ^lullick. 

KllEMESH CHANDRA RAKSHIT— 

rrofonn i Defendant No. 2fi— Appellant 

versus 

ABDUL HAMID— Plaintiff—He.spoxdent. 

Bcnijitl LoniJ It'ncniie S(ilc.< .Tc/ {A7 uf l.SoD^, .•<<. 13, 
54, s<r.jk’ of- Salt', vhnl iHissea hiJ'^Purchiitcr, 
riyhtii of —.Uh-criir jHufiiriisiini — liicumhy<iiiiu\ iic<jiiiiti(ion 
itf III rcs/w’cf of. 

At n sale inuler section 13, Benpil Land Kevemie 
Sales. Act XI of IH59, it is not the fijfljt.s of the 
ruconlcd in'ojnietor that pa£.<. Imt the share itself, 
[p. 3o2, col. 1. 

()}iUcr.—\ UindiMvidow in possession of a share of 
an estate as the heiress of her hnshand or* her father 
repr<‘sents tin* full (nvni'r's inteiTSt and the pnrelmser 
of such a share ae(piiro.s the share itself, and not 
merely a life-estate. , p. 351, col. ?.] 

Dnlii /Ms Cho\u}}iitri v. Hipro Charan (iliooal. 22 C. 
(541 anti limiuhUa Ihisi v. Mnmnotha Nuth Hoiiuninl, 
11 C. W. N. S21, referretl to and followed. 

Adverse possession ujtainst the defaulter, whether 
for the stalvitory iioriod or for a lesser ])eriod, does 
not hind the purchaser of a share, who i.s not a persoti 
ehiin.inff from or thrtm'th the ilefaalter. [ji. 351, 
col. 2.] 

lillds iliiklicrjee v. .Hv/on/ Kmiinr 

Surkar. 14 Ind. Cas. 219; IG C. IV. N. 58"; 15 C. L. J. 
436, roftoTcd to. 

[t is not the Hsht, title and interest of the previous 
owner of the share whiclt pass to Iho jmrchaser 
antler aectitm 54, hut the share ns reeortletl in the 
Collecft)r's hook, on wliich tin* revenue is nssessetl. 
[p. 352, col. 2.j 

'I'he Avords “shall not actjuire any riirhts” in sec¬ 
tion 54, Bengal Land llovenue Sales Act, refer to the 
actpiisition of riglita in resjiccf of interest.^, .such as 
incumhnuiccs or the lik“, which are rcferrt'tl ff) in the 
previous i»hrasc tif that section. : p. 3.'>3, ctd. 1. 

Appeal No. 2628 of 1909. 

Appeal against the decree of the Additional 
Subordinate Judge, Chittagong, dated the 
ISkh June 1909, reversing the decision of 
the Additiotial Munsif, Satkania, dated tlie 
23rd November 190S. 

Appeal No. 1914 of 1912. 

Appeal again.st the decree of the Subor¬ 
dinate Judga, Chittagting, dated the 27lh 
February 1912, I’eversing a decision of 
the ^lunsif, Satkanin, dated the 15th De¬ 
cember 1913. 

Babus MoheniJrn Auf/t Z?oy, Phirendra Lull 
Kasigi'r and Khitish Chandra Sew, for the 
Appellant. 

Babus Joges Chandra Itog and Prohodh 
C(.>omar Pass, for Ihe Re.spoiidept. 



JUDC^iIKNT 

In No. 1419. 


The qae.stion for decision in this appeal 
is, what is the extent of share which passed 
to the plaintiff, at a .sale held under section 
13 of Act XI of 1869. 

It appears that a 14 annas 9 pies share of 
an estate belonged tooneMofizar Rahanian. 

MoHzar Rahaman died leaving two sons, 
Razor Rahaman and Dula Meah, a widow and 
three daughters. Under the Muliummadan 
Law the two sons got one half (a quarter 
each) and the widow and the daughters the 
other half of the estate. On tlie 29tli 
October 18S6 Fazor Rahaman got himself 
and his brother Dula Jleah, who was then 
a minor, registered in the Collectorate 
■with respect to the whole of the 14 anns 9 
pies share, ignoring his mother and sisters 
who may be conveniently referred to as the 
females. 

These females, liowever, on the 21st 
ilarch lb93 obtained an order for regis¬ 
tration of tbeir names in respect of one- 
half of 14 annas 9 pies sliare, tliat being 
their shares in the estate left by Mofizar 
Rahaman. 

On the 7tli June 1893, tiie plaintiif pur- 
eha.sed the intei’est of Fazor Raliaman at a 
sale held in e.vecntion of a money decree 
and got liimself registered with respect to 
7 anna.s 4^ pie.s share, although that share 
included the share of Dula Meah. On the 
26th March 18 'j 7, the share of Dula Meah 
was purcliased by one W.isek All, and lie 
also got Ills name registered with respect to 
7 annas 4-i pies .share, although Dula Moah’.s 
share was only one half of that. 


rsow after the females got their immcs 
registered with respect to 7 annas 4^ pies 
share, IVasek Ali, as purchaser of iJiilii 
Meah s interest, ought to liave bsen recorded 
as owner of one-half of 7 annas 4-;! pie.s share, 
and the share registered in the name of the 
plaintiff also ought to have been reduced 
to one-half of t annas 4:} pies share. In llie 
general register, however, the females were 
recorded ns owners of 7 annas 4y pies share 
and M asek Ali and the plaintiffs were 
recorded ns owner of 7 annas 4i pies each. 
The total, therefore, (treating the 14 annas 
9 piesas 16 annas) .amounted to 24 ann.a®. 

It appears tliat .sometime befoie If 96, 
the plaintiff got a .‘separate account opened 
in respect of 7 annas dy pies share witli a 
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proportionate Government revenue and it 
was called hissya No. 2. 

The sliares of the females together with 
that of Wasek Ali (purchaser of Dula 
Meah’s interest) were formed into a 
separate account consisting of 7 annas 
pies share witli a proportionate Goverment 
revenue and was known as hisi^i/a No. 5. 

Both the hissyas Nos. 2 and 5 were 
sold for arrears of revenue under section 
13 of Act XI of 1859, on the 4th Marcli 
1898, and hi'ssya No. 2 (which formerlj*^ 
belonged to him) was purchased by the 
plaintiff, and hissya No. 5 was purchased hy 
the defendant. 

It appears from tlie judgment of tlm 
Court below, that a person claiming the 
interest of tlie females in the estate has 
lost his suit as against the plaintiff and 
the defendant, by reason of these sales for 
arrears of revenue. We are not, therefore, 
concerned with the shares of the females, 
and the only question now is whether 
tlie plaintiff by his purchase of hissya 
No. 2 acquired Only one-half of 7 
annas 4o pies share (that being the share 
which originally belonged to Fazor Raha- 
man ai d subsequently to the plaintiff under 
his purchase in execution of the money 
decree) or the entire 7 annas 4i pies 
share covered by separate account No. 2. 

The question turns upon the construction 
of section 54 of Act XI cf 1S59, which 
runs as followes :— When a share oi* 
shares of an estate may he sold under 
the provisions of section 13 nr .section 14, the 
purchaser shall acquire the share or .shares 
subject to all incumbranees and shall not 
acquire any rights which were not possessed 
by the previous owner or owners. ” 

It is contended on behalf of the appellant 
that the word.s ‘ shall not acquire any 
rights which were not possessed by the 
previous own^r or owners” mean that the 
purchaser shall not acquire any rights 
which were not po.ssessed by the previous 
owner at any time previously, and that 
as Fazor Rahaman or the plaintiff never 
possessed more than a moiety of 7 annas 
4i pies share, tlie plaintiff as purchaser 
at the revenue .sale could not acquire a 
title to more than that share. On the 
other hand, it is contended on behalf of the 
respondents, that the purcha.ser acquires 
the share it-self which is put up for sale, 


irrespective of the extent of the share of tlie 
pprson whos-3 name was recorded in the 
separate account. 

The rights of the purchaser, under section 
;)4, Act XI of 1859, have been considered 
in several cases by this Court. In Bahi Dns 
Chowilhuri v. Bifro Chamn Ghosal (1), 
where an estate held by a Hindu widow 
was sdUI for arrears of revenue, and it 
was contended that under section 54 the 
purchaser did not purcha.se any estate 
which lasted longer than her life-time, 
Pigot, after referring to tlie provisions of 
section 13 observed: “it is plain that as 
the result of a .sale under section 13, it is 
contemplated that the whole share in respect 
of which the arrear may have been due 
shall pass to the purcha.ser: and that confirms 
tlie impre.ssion whicli, upon reading section 
54 alone, one would be disposed to form 
with regard to its meaning that the words 
shall not acquire any rights’ in that section 
refer to the acqui.stion of riglits in 
respect of intere.st, such as incumbrances 
or the like, which are referred to in the 
previous phrase of that .section. We are, 
therefore, of opinion that the entire e.state 
pa.ssed upon the .sale for arrears of revenue 
under section 54, and that the purchaser 
did not take any interest limited to the 
life of Satanmani.” No doubt a Hindu 
widow in possessiof) of a share of an 
estate as the heire.ss of her husband or her 
father repre.sents the full owner’s interest 
and the purcha.ser of .^uch a share acquires 
the share itself, and not merely a life-estate, 
and this is the ground upon whicli Brett 
and Sharf-ud-din, JJ., based their decision 
in Banalata Dasi v. Monniofha Nath Goswami 
(2). Pigot and Stevens, JJ., however, in the 
ca.se cited above based their judgment upon 
a con.struction of the section and lield that 
the words .'aliall not acquire any rights” 
which were not po.ssessed by the previous 
owner or owners” refer to the acquisition of 
rights in respect of interest, such as incum¬ 
brances or the like, which are referred to in 
the previous phrase. 

It has also been held tha*: adverse po.s.ses- 
sion against thedefauUer, whetlier, for the 
statutoi-y period or for a lesser period does 
not bind the purchaser of a share, and that 

(1) 22 0. 611. 

(2) UC. W. N. 821. 
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the purchaser is not a person claiming from 
or through the defaulter. See Kumar Kul- 
unand v. Syed Sarafaf HoRSPtn (3), Uahimuddi 
Muuslii V. Nalini Kuula Lahiri (4) and 
Chaudni Mukhrrjer v. Ak^ihai/ Kumar 
Da.i Snrhir (5). See also Bliatvani Koer v. 
}[othura Prasad (G). 

The authorities clearly show that at 
a sale under section 13 of Act XI of 1?59 
it is not the rights of the recorded proprietor 
that pass, but the share itself. 

Reliance was placed on helmlf of the 
appellant on the case of Annailn Prnsad 
(those V. Itojendra Kumar (Aitse (7). In that 
case, the plaintiff, who purchased in execu¬ 
tion of a money decree the rights of the 
defaulter in whose name a separate account 
had been opened in respect of a share of 
an estate, sued for declaration of his title 
to, and recovery of possession of, the share 
against the purchaser there at a revenue 
sale, and it was contended on his behalf 
that the words the purchaser shall not 
acquire any rights which were not possessed 
by the previous owner or owners” mean that 
the purchaser at a revenue sale only acquires 
the rights possessed by the previous owner 
or owners ot the date of the sale. Such a 
contention, if upheld would lead to the result 
that if the previous owner parts with all 
his rights before the share is put up for sale 
for arrears of revenue, the purchaser at such 
a sale acquires nothing, and the learned 
Judges (Rampini and Pratt, J l.) overruled 
the contention. In doing so, however, they 
held that the words quoted above meant that 
“the purchaser shall not acquire any rights 
not possessed by the previous owner 
or owners at some time or another.” It is 
upon this passage of the judgment that the 
appellant relies, and it is contended that as 
the previous owner of hisaya No. 2 never 
had rights to anything more than one half 
of 7 annas 4| pies share, the plaintiff could 
not, by his purchase of hissya No. 2, acquire 
a title to the entire 7 annas 44 pies share. 
No doubt there is tlie passage in the judg¬ 
ment, but then the learned Judges also said 

(3) 12C. W. N. 525. 

(4) 1 1ml. Cns. 81; 13 C. W. N. 407. 

(5) 14 lud. Cns. 219; 16 C. W. N. 587; 15 C. L. J. 

4 . 36 . 

{(5) 7C.L.J. 1. 

(7) 29 C, 223; 6 C. W, N. 3<o. 


with reference to the interpretation sought 
to he placed upon the section, “To-put such 
an interpretation upon these words would 
he to entirely ignore the policy of the 
revenue law, which is to protect the revenue 
and make the share, on which the revenue is 
assessed, available for the arrears of revenue 
due upon it,” and tliey quoted with approval 
the observation of Phear, J., in the case of 
(ianga Been JDWr v. Kheroo Mandal (8), “The 
.sale of the Collector pn.sses to the purchaser 
the share of the defaulting shareholder . of 
the entire estate as it was registered in the 
Collector’s books.” and, “it was not the 
intention, we think, of the Legislature to 
introduce uncertainty of this kind into 
auction-sales held for the purpose of 
realizing revenue. On the contrary, it is 
rather the general principle of the Legis¬ 
lature to make these sales effective to pass 
the full share of the defaulting .share¬ 
holder free, so to .speak, of all incumbrances.” 

In none of the cases which we have 
referred to, was there any question of the 
extent of the share which belonged to the 
person in whose name the separate account 
of the .share of the estate was opened, but 
these authorities establish the proposition 
tlmt it is not the right, title and interest of 
the previous owner of the share which pas.s 
to the purchaser under section 54, but the 
.share as recorded in the Collector’s book, on 
which the revenue is a.ssessed. It is true 
Phear, J., refers to the “full share of the 
defaulting .shareholder.” In the present 
case although Fazor Rahaman and subse¬ 
quently the plaintiff as purchaser of his 
interest had only a moiety of 7 annas 
4^ pies, the .separate account wa.s opened 
with respect to the whole 7 annas 4| pies 
share in the name of the plaintiff with a 
proportionate Government revenue. The 
other moiety belonged to Dula Aleali, and 
the name of "NVasek Ali, the pnrcha.ser of 
his interest, ought to have been recorded iti 
that separate account, but wa.s entered in 
tlie separate account No. 5 along with the 
names of the females. But the 7 annas 
14 pies share was formed into the separate 
account No. 2 with a proportionate Govern¬ 
ment revenue, and not with a moiety of the 
revenue payable for that share. And if the 
policy of the revenue law is to protect the 


(8) 14 B. L. R. 170; 22 W. R. U9. 
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revonue and make the share on which the 
revenue is assessed available for the arrears 
of revenue assessed upon it, as we think it 
is, the whole of the 7 annas U pies share 
when it fell into arrears, became liable to 
be sold for sucli arrears, altliougli the person 
recorded as the owner of that share had 
right to only a moiety of it. 

We agree with the view taken by Pigot, J., 
in Dahl Has Chowdhnn v. liipro Ohamn Oliosal 
(1) [followed by Mookerjee, J., in Bhawam 
Kverv. Miithuni Prasad (6)] r/.-., tliatthewords 
shall not acquire any rights” in section 54 
refer to the acquisition of ■ rights in respect 
of interest, such as incumbrances or the like, 
which are referred to in the previous plirase 
of that section. It is to be observed that a 
separate account is opened under Act Xt of 
1S59, after service of notice to the other 
sliare*holders. It is pointed out however 
on behalf of tlie appellant that section 09 of 
the Land Uegistration Act provides that no 
separate account shall be opened under the 
provisions of section lU or 11 of Act XI of 
lb59 in respect of the share of any applicant 
under the said section otherwise than for 
'a share corresponding with the chamcter 
and extent of interest in the estate, in 
respect of which sucli applicant is recoi-ded 
as proprietor or manager under the Land 
Kegistration Act, and tliat, therefore, hissf/u 
No. 2 ought not to have been opened with 
respect to 7 annas 4^ pies share in the name 
of the plaintilf when he applied for opening 
of a separate account of his share. But as 
already stated, in the general register the 
plaintiff was registered with respect to 
7 annas 4j pies; Wasek Ali and the 
females also were recorded each with respect 
to a similar .share, the total shares thus 
amounting to more than 1(> annas. That no 
doubt was a mistake, but the separate 
accounts were opened several years before 
the hisst/as were put up to sale, one in the 
name of the plaintiff for a 7 annas 44 pies 
share, and the other in the name of Wasek 
Ali and the females for a 7 annas 44 pies 
with proportionate Government revenues. 
Neither Wasek Ali nor the females appear 
to have ever taken any steps to have the 
mistake corrected. The Itissya No. 2 consist¬ 
ing of the whole of 7 annas 44 pies stood 
in the name of the plaintiff, though errone¬ 
ously, and when the Government revenue 
for that share fell into arrears, the Collector 

23 




put up tliat lussyn for sale, and if we are to 
hold that the entire lissya N . 2 diil not pass 
to the purchaser because the person in whose 
name it stood recorded did not possesstheentire 
7 annas 4! pies share, we would be intro¬ 
ducing uncertainty into auction sales for the 
purpo.ses of i-ealizing revenue which, as 
pointed out by Piiear, J., was not the intention 
of tlie Legislature. 

Lastly, it was contended on behalf of the 
appellant, that the Court of first instance 
having found that sale of hissya No. 2 was 
brought about by the plaintiff fraudulently, 
the Court of Appeal below ought to have 
come to a finding upon the point, and it is 
wrong in holding that no question of fraud 
or mistake comes in. But the only giound 
upon which the Court of first instance 
found that the revenue sale wa.s brought 
about by the fraud of the plaintiff, is that 
he took no steps to have the mistake in the 
matter of separate account having been 
opened in respect of a 7 annas 4.) pies share 
rectified. But the separate accounts were 
opened several years before the sale for 
arrears of revenue, and we cannot say that 
there was any obligation on the part of 
the plaintiff to have the mistake corrected 
for the benefit of 4\ asek .Vli or persons 
representing him. 

We are not concerned with a consideration 
cf the rights of the females. As already 
stated, the purchaser of their rights lias 
been held in a previous suit to have lost 
hi.s rights by reason of the revenue sales, 
and both the plaintiff and the defendant 
w’ere parlies to that suit. 

AVe are of opinion that the entire 7-annas 
45-pies share constituting hissya No. 2 
passed to the plaintiff at the sale for 
arrears of revenue, and this appeal will 
accordingly be dismissed with costs. 

In Nos. 2G27 to 2G29. 

These appeals arise out of suits for rent 
in respect of 7-aimas 45-pies share instituted 
by the plaintiff as purchaser of hissya 
No. 2. Having regard to our decision in 
Appeal No. 1419 of 1912, we tiiink these 
appeals must also be dismissed with costs*. 

Appeals dismissed. 
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PUNJAB CHIEF COURT. 

Seconp Civil Appeal No. 1510 ok IOIl’. 

December U>, 1914. 

Present: —^Ir. Justice Hattigan and 
Mr. Justice Scott-Smitb. 

PANNA LAL— Jcdg.ment-deptor— 

Appellant 

rer.s'H6’ 

N AT H A SIN tUI—U e c r i-. i: -11 o l r> i; k— 

Respondent. 

Punjab Pre-emption Act (llof 1903^, 10, 19-- 

Mnney (h‘po(=ited inCoitrt by plaliitiff-pye-rmptur, attach- 
)Henf of—Liability of jdaiiitiff to pay up ileficiency. 

T1r‘ iilaintifr-]>rc‘-einiitor dcpobitocl IIs. -IC(Hn Court 
undcT sot'tioii 19 of llio I’tiiijaL I’roa'mption Act 
of 1905, Lut duriiiir the ))endciuy of tlic suit Ub. 29“ 
•Nvcro, without tlie knowledge* (jf tlie ])iirtics to the 
suit, withdnvwu uude'r an uttaclnuciit at the 
instance of a person wlio bad a eleeree against the 
]»huntitf. The suit being de'ceeed in favour e)f the 
plaintiff, he pai<l in the balance of tlie price fixed over 
and above Its. 400, but was ordered to pay Its. 297 
Tuon* before getting j)osses.sion: 

Held, that under sectitni 10 of the Act the inoju-y 
<lei)osited by tlie ])hiititiff could nob l>e Jittaehed, 
but as he had presumably benetited by Its. 297 
being jmid over to one of Ids cix*ditors, he was in 
ei|uity bound to make good the deticiency. [p. 355, 
col. l.j 

Second appeal from an order of the 
Divisional Judge, Ambala, dated the 17tli 
May 1912. 

Lala Sangam Lnl, for the Appellant. 

Air. Oohil Chand Narang, for tlie Ue.spon- 
dent, 

JUDGilKNT.—The Appeals No.s. 1510 
and 1596 of 1912 have arisen out of an 
order passed in execution of a decree for 
pre-emption. The facts are fully stated in 
the judgment of the lower Appellate 
Court. 

Briefly they are that Natha Singh, 
plaintiff, was given a decree for pre-emption 
of certain land on payment of Rs. 2,000 
payable to Panna Lai, vendee. By order 
of the Court he deposited Rs. 400 in 
Court under .section 19 of the Punjab Pre¬ 
emption Act of 1905. • 

During the pendency of the suit, Rs. 297 
cut of that sum were withdrawn under 
an attachment at the instance of a person 
who had a decree against Natha Singh. 
It does not appear that Natha Singh or 
Panna Lai had notice of this attachment 
and hence no objection was made to 
it. 

After tho suit was flually decided 
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Natha Singh paid in the balance of the 
price as Hxed by the Appellate Court. He 
ha.s now been ordered to pay the sum of 
Rs. 297, removed under the attachment 
mentioned above, before be is given possession 
of the land decreed. Against this order he 
has Hied a further appeal to* this Court, 
and Panna Lai has also appealed asking 
that the suit should be dismissed as the 
price to be deposited was not paid into 
Court by due date. 

Lala Sangam Lai who appeared for 
Panna Lai did not press that the suit 
.should stand dismis.sed, but he urged half¬ 
heartedly that as Natha Singh had not as 
yet even paid in Rs. 297, the Court should 
not allow his decree to he executed. 
Natlia Singh has complied with the decree 
and there is certainly no reason why his 
suit sliould be dismissed, while Panna Lais 
interests have been sutticiently protected by 
the Court ordering Natha Singh to pay 
Rs. 297 more prior to execution. 

Mr. (jok'd Chand in arguing Natha 
Singh's appeal relies upon Sant Singh v. 
Ohasiia (1), wherein Sandha Khan v. 
J/inndu Khan (2) was dissented from 

and it was held that money deposited in a 
Court to be paid to a vendee under a pre¬ 
emption decree cannot be withdrawn by 
an attachment under a decree of third 
party, and that a Court is not competent 
to pay it out to any one but the person 
entitled to it under the decree for pre¬ 
emption. In that case the plaintiff was not 
ordered to pay over again the money 
which had been withdrawn under an 
attachment. The whole of the money was 
paid after the decree had been passed and 
the ratio decidendi was that the plaintiff, 
immediately he had deposited the full 
amount in the Court, was entitled to the 
property decreed. 

Tlie present case isdistinguishable, inasmuch 

as the money withrawn was a part of the 
deposit made under section 19 of the 
Punjab Pre-emption Act of 1905. At the 
time the plaintiff was not entitled to 
pos.ses.sion of the land, nor were the vendees 
entitled to remove any part of the money, 
and it could not be attached in accordance 

(!) 21 P. R. 1902i 179 P. L. R. 1901. 

(2) 61 P. R. 1890. 
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■Nvith section 10 of the Punjab Pre-emption 
Act of 1905, whicli provides that no sum 
deposited in or paid into Court by a pre- 
emptor under the provisions of this Act or of 
the Code of Civil Procedure shall, while it 
is in the custody of the Court, be liable to 
attachment in execution of a decree. 

This provision of the law had not been 
enacted at the time of the decision re¬ 
ported as Sant Sinyh v. Ohaaita (1), 
and, as already remarked, the present 
case is distinguishable, and we think that 
it should be decided in accordance with 
equity. The vendee is certainly in no way 
to blame for the money having been 
withdrawn, and we do not think that he 
should be forced to surrender the land till 
he is paid the full amount to which he is 
entitled. The plaintiff has presumably been 
benelittcd by Us. :^97 being paid to one of 
his creditors. If no such sum of money was 
really due, he can seek redress by a 
regular suit. In our opinion the order of 
the Courts helow' was a correct one, and we 
dismiss both the appeals. Parties Nvill bear 
their own co.sts in this Court. 

A2>ptalii dmnissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1283 of 1912. 
February 17, 1915. 

Present: —!Mr. Justice Fletcher and 
Mr. Justice Teunon. 

HARI KUISHNA DAS— Plaintiff- 

Appellant 

versus 

DINOR KINLA and otuehs—Defendants 

—Respondents. 

Declaration of title, suit Jor—yatnre of title to he 
ascertained first — Plaint, amendment of—Discretion 
exercised by loicer Appellate Court—Hiyh Court, poteer 
of, to interfere. 

A Court ought not to declaro the title of any 
party to a pioco of land >vithout knowing what the 
naturo of that titlo is. [p. 356, col. 2.] 

A High Court ought not to interfere W’ilh the 
discretion delihorately exercised by a lower 
Apj)cllato Court in refusing to allow a plaintiff to 
amend his plaint during the progress of the sidt, 
unless it is satisBod that the lower Court cainc to 
a w'l'ong conclusion, [p. 365, col. 2.] 

Appeal against the decree of the Additional 
Subordinate Judge, Midnaporo, dated the 10th 


of February 1012, atlirming that of the 
Munsif, 2nd Court, Tamluk, dated the 18th 
of May 1911. 

Rabu Hari Bhnsan Mnkherjee, for the Ap¬ 
pellant. 

Rabus Sarat Chandra Khan and Hirendra 
Kath Gangidi, for the Respondents. 

JUDGMENT. 

Fletchfk, J.— Tin's is an appeal from a 
decision of the learned Subordinate Judge of 
!Midnapore affirming the decision of the 
Munsif. The suit was brought by the 
plaintiff for a declaration of his title to I v 
fn'ghns of land. The plaintiff has failed 
in both the Courts below. In the lower 
Appellate Court he was unsuccessful on the 
ground tliat he failed to define what was 
the nature of the interest in the land for 
which he asked the Court to make a declara¬ 
tion in his favour. In that, obviously, 
the learned Subordinate Judge was right. 
The plaintiff did not inform the Court 
whether the land which he claimed w’as held 
subject to the payment of rent or rent-free or 
in absolute interest or in any other more 
linuted interest. The reasons are not far to 
seek when one looks into the judgment of 
the Court of first instance, becaii.se the 
plaintiff deliberately attempted to shift 
during the trial of the case the nature of 
the title wdiich he claimed, and in this 
suit obviously the Court ought not to 
declare the title of the plaintiff without 
knowing w'hat the nature of that title is. 
It is quite clear that the learned Subordi¬ 
nate Judge e.xerci.sed a proper discretion 
when he declined to declare the plaintiff’s 
title to a piece of land in wdiich he did 
not know what interest the plaintiff had. 

Then it is said that the application made 
by the plaintiff for amending the plaint 
ought to have been allow’ed. This is not 
the place where in the ordinary course a 
question of this nature should be decided. 
That is a matter purely within the discre¬ 
tion of the Judges of the low'er Courts and 
they not having permitted such an amend¬ 
ment, we ought not, in the ordinary course, 
to interfere with the discretion deliberately 
exercised by the Judges of the Courts below, 
unle.ss we are satisfied that they came to a 
wrong conclusion. From the course the 
case took in the Court of first instance, it 
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seems to me that these learneil Jud^jes exer¬ 
cised a wise discretion in refusing to allow 
the plaintiff to amend his plaint daring 
the progress of the suit. In that view, the 
decision arrived at by the learned Sub¬ 
ordinate Judge of the lower Appellate Court 
ir, correct. The present appeal, therefore, 
fails and must be dismissed with costs. 

Tia’SoN-j J,—I agree. 

Appeal disminneil. 


:MADUAS IIKJII COURT. 

Civil Aitlals Nos. 141 and 142 of 1912. 

JIarch 19, 1915. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Ju.stice GHHeld. 

RAJAH ROW VENKATA MAIIIPATV 
liANGAUHARA RAMA ROW BAHADUR 
—Plaintiff—Apfellant in No. 141 A 
Respondent in No. 142 
versus 

Sri RAJAH VENKATA KUMAHA 
MAHIPATY SURYA RAO BAHADUR 
GAilU alias Sri RAJAH RAO 
VENKATA KUMARA MAHIPATHY 
SURYA RAO BAHADUR GARU, 
RAJAH of PITTAPUR —Defendant— 
Respondent in No. 141 & Appellant in No. 142. 

Hindu li<nc—l>niHniible iMuto - Right of a junior 
member to maintennuce —Co^p^^rcenanJ right—Fitfnpur 
Zemindary— grant. 

The Zemindanj of Pittupur is an iinpartililc estate 
governed by the Mithakshara Law and descending 
by lineal pnmogeniture. [p. 356, col. *2 ] 

The plaintiff’s fatlier was adopted by the late 
zemindar wlio by a Will and an agreement gave him a 
maintenance. On the zcinuidurV'death tlic plaintiS's 
father sued to recover the seimndary on the ground 
that the Will was invalid and that the defendant was 
not the Kaja’s natural son. The Will was upheld and 
the suit was dismissed. The jdaintiff seeking 
inaintenancc from the defendant but denying his 
co-parcenary relatiunehi|) with the defendant : 

Jkld. lhal the i)laintirr uu^ not entitleil to any 
niainlcmmce. [ p. 3(50, col. 1; p. 301, col. 2.] 

As the agreement with the plaintilT’s father for 
maintmiancc ilid not expressly slate that it nas 
fur the plaintifT’s father and his heirs, it could not 
be construed to have niatle a pcrinuiieiil piDvision f(jr 
the grantee and his descendants, [p. 370, col. 2.j 

Prima facie, a ])rovision for maintenance by a grunt 
of money allowuneo is temporary. (ii*unts to be 
couitrued as permanent provisions must be supposed 
by unambiguott;- language or by a course of conduct 
and enjoyment by the grantee's dercendauts for a 
very long time. [p. 3.57, col. 2.1 

Tliough an impartible estate may be for some 
p irposos spoken of as joint family property, the co- 


))arcenary in it, which under the ilithaksharn Law 
is created by birth, does not e.xist. The right to 
inaintonance cannot, therefore, be a right which 
arises out of the co-parcenary interest of the pro- 
p(*rty or which arises out of any community of 
inteivst acejuired by birth. The right to get main¬ 
tenance is not evidence of any community of inter¬ 
est which the im'mhers of the family ucquii'o by 
birth. rp.3o9, col. l.j 

A junior member of the family of the holder of 
an imparriablo zemiiuUiry is, thei’eforo, entitled to 
maintenance only as in a Dagabhaya family on 
account of his relationship and not on account of any 
interest in tlie property, [p. 359, col. 2.J 

Where the plaintiff bases his claim to inainteimnco 
«m no relationshi]), there' is no community of interest 
ami the property is not burdened with his mainten¬ 
ance in the hands of a donee, [p. 359, col. 2.] 

Appeals against the decree of the Court 
of the Temporary Subordinate Judge of 
Raiahmcndry in Original vSuit No. 19 of 
1911. 

Messrs. K. S>^iuirasa Tymner, A. Krishna- 
sami lyeraixd A. Suryanarayaniahy for tlie Ap¬ 
pellant in No. 141 A Respondent in No. 142. 

Messrs. S. Srinivasa Iyengar, P. Naranyana- 
murthi and iS. U. Padmanatha Iyengar, for tlio 
Respondent in No. 141 & Appellant in No. 142. 

JUDGMENT. 

Sankakax Naiii, J.—These are appeals 
from the decree of the Subordinate Judge, 
Rajahmundry, directing the defendant, the 
Rajah of Pittapur, to pay to the plaintiff 
the sum of Rs. 46,250 for maintenance. 

The zemindary of Pittapur is an impar¬ 
tible estate descending by lineal primoge¬ 
niture but otherwise governed by tlie 
Mifakshara Law. The plaintiff’s father was 
adopted by the late zemindar who died m 
the year 1890, having executed a testamen¬ 
tary instrument disposing of all his pro¬ 
perties in favour of the defendant, who also 
claims to be the natural son of the testator. 
The late Rajah had previously entered into 
an agreement with the plaintiff’s father m 
1882, whereby ho liad agreed to pay Idui 
Ks. 1,500 per montli and a lump sum of 
Rs. 6,000 a year. The Will confirmed tliat 
aiTungemeiit. On the death of the Rajah 
the plaintiff’s father sued to recover the 
zemindai'y, denying that the defendant was the 
late Rajah’s natural son, and also the validity 
of the ^Vill. But the suit was finally dis- 
uiioocd by the Judicial Committee on the 
ground that the ill was valid. 

The plaintiff claims inaintenancc from 
1902, when he ceased to be maintained by his 
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faihor. It will ho iintiood that tho plaintilV 
does not admit tliat tho dofondant i.^ a 
natural son of the late Rajah and that 
himself and the defendant are members of 
an undivided family. 

The defendant contended that the plaintiff, 
a junior member of a family of the holder 
of an impartible zemindarify is not entitled 
to any maintenance from the holder, as the 
ze/iiindary is not joint property ; that if it 
is, on account of the agreement, Kxliibit III, 
and the \\ ill referred to and also on tlie 
ground that the plaintiff does not claim any 
maintenance as a member of his family, the 
suit must be dismissed. 

The Subordinate Judge decided that the 
zemindary must be treated as joint family 
property and the plaintiff has got, therefore, 
legal rights to be maintained out of the 
zemindary. He was also of opinion that 
such right was independent of, and not 
derived through, the father. 

On the second question, conceding that 
a Hindu father has the right to represent 
his descendants in obtaining a provision for 
himself and his posterity, the Subordinate 
Judge held that Exhibit III was not an 
arrangement which was intended to include 
the allowance due to the plaintiff also. He 
also held that even if the arrangement 
under Exhibit 111 is held to enure to the 
benefit of the grantee during his life-time, 
it was not intended to include within its 
scope all the descendants of the plaintiff’s 
father even during that limited period. As 
to the rate of maintenance, he held that 
Its. 250 per month phis Rs. 53 for house 
rent would be a *i*easonabIe and respect¬ 
able” provision, and he accordingly awarded 
arrears of maintenance at the rate of 
Rs. 3,000 per annum from August 1904 
when the demand was made up to the date 
of suit. From this decree both parties 
appeal. 

The learned Pleader for the Raja of 
Pittapur intimated that though he dees not 
propose to argue before us that the junior 
member of a MitaksJiara family is not 
entitled to maintenance from an impartible 
zemindary in the po.ssession of a member of 
the family, in view of certain decisions of 
this Court he reserves his right to argue 
that que.stion if this ca.«e is carried before 
a higher Court. 


Wo agree with tlie lower Court tiiat tho 
arrangements made by tho late Raja wa.s 
not a provision made for the mainten¬ 
ance of the plaintiff'.s fatlier and all his 
descendants. There is nothing to show 
that tlie grantee obtained Exliibit III as 
the head of his branch on behalf of Iiitnself 
and his docendants. There is no I’eference 
therein to the heirs or descendants of tlie 
grantee. There are no doubt cases where 
grants have been made making a permanent 
provision for the maintenance of tiie grantee 
and his descendants. See Lakshmi Aor(i//o»a 
Ananga v. Durgn ^ladhawa Deo (1), 
Sahtr Zamindar v. Pedda Fakir Pajii 
(2), Sri Paja Pan Venkata Kuinara 
Makipati Snrya Pivi v. Sri Paja Pan Chella- 
yammi Cani (3). But in all those instances 
either the language was unambiguous or 
there existed a course of conduct—tliat is, 
enjoyment by a branch for a very long time, 
wliich clearly indicated .such an intention. 
Prima facte, a provision for maintenance by 
\vay of money allowance is temporary. In this 
case the grantee was the presumptive heir. 
The plaintiff was not born at that time. No 
intention can, therefore, be presumed to make 
a provision for the grantee and liis descend¬ 
ants. This point is not seriously urged in 
appeal. 

The ne.rt question is whetlier the arrange¬ 
ment and the Will bar the plaintiff’s claim. 
Even if it is not a permanent provision, it 
was argued that the arrangement is intended 
to enure for the life-time of tho plaintiff ’s 
father and that during that period the plaint¬ 
iff is not entitled to claim any separate 
maintenance ns provision was also made for 
him in Exhibit III. It is true that when 
the arrangement, was entered into between 
the plaintiff’s father and the late Raja, in 
fixing the amount payable to him the fact 
that the plaintiff’s father had also to main¬ 
tain the plaintiff and hi.s brother who had 
been born before the dote of the arrange¬ 
ment, must have been taken into consideration 
and the amount must have been settle<l 
accordingly. But if the plaintiff is entitled 
to claim maintenance from the Raja, the 
amount would naturally vary from time to 
time. He wonld, after his marriage in 1904, 

(1) IOM. 268; 201. A. U; 16 Ind. .Inr. 100: 6 Sar. 
P. C. J. 270. 

(2) 4 M. 371. 

(3) 17 M. 150. 
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minire a higher amount than in the 

date of the agreement. 

Exhibit III, as 1 have already pointed out, 
does not describe the plaintiff's father either 
the managing member of his branch or as 
the guardian of liis children then in exis¬ 
tence. In cei’tain ca.ses that the father 
represented his branch or his sons may he 
presumed, hut this is not one of such cases. 
Xeither the plaintiff nor his brother are 
referred to in the document. It may be open 
to the defendant to modify the agreement, 
Exhibit III, if he has to pay separate main¬ 
tenance to the plaintiff. Hut the question 
cannot affect the plaintiff's right. AVe dis- 

alloNV this contention. 

It was then argued that the plaintiff is 

only entitled to maintenance from the joint 
family estate and according to the plaintiffs 
claim he and the defendant are not members 
of a joint family and he is not entitled to 
any maintenance out of the estate in the 

hands of the defendant. 

Before the decision of the Judicial Com¬ 
mittee in Snrfaj Knari v. Deoraj 7C?(rtri(4), the 
junior members were held entitled to main¬ 
tenance on the ground that the impartible 
zemindaru was a joint family estate like 
any other partible estate in which they had 
co-parcenary interest, with the single excep¬ 
tion that it could be held only by one member 
of the family on account of the impartible 
character of the holding. Joint family pro¬ 
perty and co-parcenary property were assumed 
to be the same under the Law. In 

Sartaj Kuaji v. T)ewao Kuari (-t), it was held 
that the co-parcenary interest which is 
acquired by a member of a joint family by 
birth under the JLYaA-^Acnv/ liaw is .so connect¬ 
ed with the right to partition that it does 
not exist where there is no right to partition, 
and that community of interest, therefore, 
did not exist as partition could not be 
enforced. At the same time their Lordships 
stated, that for purposes of maintenance and 
succession the estate should be treated as 
joint family estate though there was no 
such interest in the property as would entitle 
a member to object to an alienation by the 
holder for the time being. Subsequent to this 
decision, the question has been raised in this 
Court very often, whether the property is 

(4) 10 A. 272; 15 I. A. 51; o Snr. P. C. J. 139; 12 
Ind. Jur, 213* 


not for that reason the sole property of the 
zemhuJar and the junior members can be said 
to have any interest in it, so as to entitle 
them to any maintenance or on their succes- 
.Mon to the zemindar^ to deny their liability 
to pay the debts of their predecessor. The 
decisions upheld the right of the junior 
member to maintenance. The ground of 
decision was that for this purpose they must 
be taken to be members of a joint famdy. 
In the /^(/u//nrpu/u//a»icase(5), the High Court 
gave a decree for maintenance as the e.state 
was found to be impartible and this decision 
was confirmed by the Judicial Committee, 
though the question whether a junior member 
is entitled to any maintenance does not seem 
to have been argued before their Lordships. 
In all the cases decided by this Court or the 
other Courts in India, in which the junior 

member’s claim for maintenance has been 
upheld, the right was held to exist on the 
ground that he was a member of a 
family. According to the plaintiff, the plain - 
iff and the defendant are not members ot 
a joint family. The plaintiff is not, it is argued, 
therefore, entitled to any mainterance on 
of the estate. It is argued, on the other side, 
that at the. time of his birth he was le 
grandson of the then holder of the estate an 
his right to maintenance, therefore, canno 
be defeated by an alienation subsequen y 
made by that holder in favour of the clefenc - 
ant. Or in other words, it is urged ihat tie 
.sons of the plaintiff’s father born subsequent 
to the vesting of the zemunlary in ^ 
defendant may not he entitled to any main 
tenance out of the estate; if he had any 
interest in i\\e zf>niimlar\, before its alienation, 
tlien tlie plaintiff might be entitled to recover 
it. But the question is, if the plaintiff s claim 
was only a right to recover maintenance rom 
tlie holder for the time being and ns 
maintenance was not a charge on tbe ^ 
though it may have to be paid out o c 
incomes of the estate and with reference o i , 
whether then the plaintiff would be enti e 
to enforce it against the e.state in the han s 
of an alienee who is not admitted by > 
plaintiff to belong to his family, before J 
decision in Surtaj Kuan v. Veoraj Knari 
the que.stion could not arise. have, 
fore, to consider the grounds of that * 

In that case the High Court of Alla la 

(5) 24 51. 562; 11 M.L. J. 191. 
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laid down tho law in the following terms:— 

“ It must be conreded that the complete 
rights of ordinary co-parcenership in the 
other members of the family, to the extent 
of joint enjoyment and ll:e capacity to 
demand partition, are merged in, or perhaps, 
to use a more correct term, subordinated 
to the title of tho individual mem¬ 
ber to the incumbency of the estate, but the 
oontingency of survivorship remains along 
with the right to maintenance in a sutticiently 
substantial form to preserve for them ^ a 
kind of dormant co-ownership.” That is, 
the High Coui*t decided that the right to 
maintenance was due to a kind of dormant 
co-ownership wliich is subordinated to the 
title of the individual member to hold the 
estate. This was the proposition which came 
before the Judicial Committee for considera¬ 
tion. Referring to the various cases in 
which an impartible zemiiidary was treated 
by their Lordships in their previous decisions 
as common family property or joint family 
property, the Judicial Committee said that 
all such statements were only made with 
reference tolthe questions then in i.ssue, that is, 
the right of succession or right to maintenance 
and they declared the law in these words: 
“This is a clear opinion that, though an im¬ 
partible estate may be for some purposes 
spoken of as joint family property, the co¬ 
parcenary in it which under the MittMinra 
Law is created by birth does not exist.” U is 
quite clear that the plaintiff is not, therefore, 
a co-parcener. They further held that the 
property in the paternal nr ancestral estate 
acquired by birtli under tlie Mitah'shara L^'w is, 
in their Lordship.s’ opinion, so connected with 
a right to partition "‘that it does not c.vist where 
thei-e is nc right to ity Accordingly the plaintiff 
has not acquired any intere.st by birth. The 
right to maintenance, therefore, cannot be a 
right which arises out of the co-parcenary 
interest in the property or which arises out 
nf any community of interest acquired by 

birth. 

The property is, however, joint family 
prope’dy in thesen«eof the younger brother’s 
taking “such rights and interests in respect 
of maintenance and possible rights of succes¬ 
sion as belong to a junior member of a raj 
or other impartible e.sta*e descendible to a 
single heir.” If the impartible zemindary in 
joint family property for purposes of main- 




tenance, is not the rigid of maintenance, which 
has been upheld by tlio decisions of this Court, 
evidence of community of interest ? Their 
Lordships held otherwise. This appears to be 
clear from a reference to the llunsapore ca.sc, 
Uahno Jteer IWtah Snhee v. Mnlrtrajah Unwnder 
Perfah Sahee{Q)ntu\ the />(///f/Woff 7 aLa w. Roferr- 
ingthe case of Bnhoo BeerPerfahSahee. v. 
rajah RnjenderPertab Sakce((^), their Lordships 
said that though the estate was governed by 
Mitahshara law and had descended by family 
usage and custom according to the rule of 
primogeniture, subject to the burden of mak¬ 
ing allowances to the junior members of the 
family for maintenance, yet the rigid to get 
maintenance was not evidence of any com¬ 
munity of interest which the members of the 
family acquired by birth. Withjeference to 
the Payabhaga Law, they say; “in IJengal 
there is joint family property, but where 
property is held by the father as its hend, 
his issue have no legal claim upon him or 
tlie property except for their maintenance. lie 
can dispo.se of it as he pleases, and they can¬ 
not demand a partition. Tlie .sons have not 
ownership while the father i.s alive and fiee 
from defect. Upon his death, the property 
in the sons arises, and with it a rigid to 
partition.” (Dayabhaga, Cliapter I.) 'I’his 
shows that in the opinion of their Lordships, 
property may be called joint jamilyproperty, 
though tlie junior members may liave no 
ownership in the same at ail during the life¬ 
time of the holder for the time being. Their 
Lordships also point out that the father may 
alienate tho property. The purchaser takes 
it without any obligation to maintain the sons. 
That their Lordships u.se the term joint 
family property’ in a peculiar sense, not in 
the ordinary acceptation of those words, is 
not a reason for disregarding their opinion. 
That opinion was neces.sary to support the 
conclusion therein arrived at. A junior 
member of the family of the holder of an 
impartible zemindary is, tlierefore, entitled to 
maintenance only as in a Payabhaga family 
on account of his relationship, and not on 
account of any interest in the property. The 
plaintiff does not advance any claim based on 
relationship; he refuses admit any relation¬ 
ship. His claim cannot be sustained on that 
ground. As there was no community of 

interest, the property is not burdened with his. 

(0) 12 M. 1. A. 1; 9 It- 15 (P. C.l; 2 Siuh. P. C. 
J. 114; 2 Sar. P. C. J. 348; 20 E. K. 241. 
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claim ill tlie hands of ;i donoo. In tin's viow 
tilt! plaintiff s claim fails. o rovcr.sp the 

decree and dismiss the .suit witli costs 
throughout. 

Oldfield, J.—1 liave had tiie advantage of 

reading my learned brother's judgment and 

have nothing to add to it as regards Exhibit 

Ill and the effect on plaintiff's claim of any 

settlement with liis father. There remains 

the wider question, whether that claim is 

sustainable by him in virtue of liis position 

as a junior member of tiie Pittapur 
family. 

As set out in my learned brother’s judg¬ 
ment, plaintift' has, for motives which are 
easily intelligible, refused to rely on any 
relationship between Iiiraself and defendant, 
the present zemnidur. Defendant must', 
therefore, for the purpo.se of the case be re¬ 
garded as an alienee of tiie estate, who acquir¬ 
ed it after plaintiff s birth. The questions in 
general terms are. therefore, whether (1) a 
jiniior member of a family has a right to 
maintenance from an impartible estate held 
by its head (2), that right is acquired at 
birth and runs with the estate after its 
transfer to a stranger. 

1 he learned Pleader for defendant reserved 
his right to argue the Hrst of these questions 

elsewhere, if necessary, and confined Iiimself 

to the .second. 1 understand him by taking 
that course to have conceded provisionally 
that the junior member’s right existed, but 
to have admitted nothing as to its nature or 
basis, which could involve its binding the 
estate in the hands of an alienee Plaintiff 
supported his claim as founded in one way 
only, on the validity of a proposition which 
he contended for as settled law, that 
members of a joint family, who.se property is 
impartible, are entitled to maintenance from 
that property, in whosoever hands, during 
tlieir lives, because tliey cannot claim shares 
in It on division. It is not suggested that 
this proposition can be supported by any text. 

It must then be justified either as endorsed 
by autlionty or on general principles. 

asto authority there is no case 
dealing with a claim again.st an alienee. Nor 
in fact is there any, in which the claim against 
the head of a family was conte.sted directly as 
founded on principle and tlie legal rights of 
junior members cf the family in its properly 
werediscmssed fully for this purpose. For in 
^faharana Shri Falchsongjt Jnsvafsangji v. Kuvar 


JlnrUangji (7), tliough liability was disputed 
generally, attention appears to have been 
confined to the question of the .special law 
applicable to the parties, and the general 
issue was dealt with shortly by reference to 
Mufhismvmy v. Venkataswara , Himmatsing 
v. Gmpntsingh (9). In the first of these 
decisions the Privy Council was dealing 
with the case of an illegitimate son and 
remitted it for determination as to his 
riglit against the zemin'lary property ; the 

High Court thereon [Coomam Yeftappu Nai- 
kar v. Vpnkatesivara (10)] treated that 

right as established by Vhvotiirya Run J/ar- 
dun Syn v. Salmh Purhulad Svn (11), which 
simply recognised the right to maintenance 
of an illegitimate son ; Namgunty Lutch- 
meedavnmah v. Vengnma Naidoo (12), which 
referred to the right only incidentally, and 
Stree Rnja Yanumnla Venkayamnh Boochia 
1 eaWom (13), to which further reference 
Avill be made. In the other decision referred 
to by the Bombay High Court, the plaintiff's 
claim was no doubt allowed on a ground 
similar to that relied on here, but without 
comprehensive di.scussion or reference to the 
aw, as now understood. In later ca.ses 
and in this Presidency the right to main- 
tenance has either not been denied on 
principle, tbe dispute being confined to its 
amount, or its existence has been referred to 
merely incidentally to the discussion of the 
other characteri.stics of impartible estates, in 
particnlai their in .alien ability. The 
I dayarpalnyam case Kachi Kniiynua Ren- 
gappa Kalakkn Tholn Vdayar v. Kuchi Ynva 
hengappa Kahikka Thohi i'dayar (I t) is an 
instance of the former description ; and 
Aamindar of Karvehiagar v. Tnisfee of Tint- 
mu/ui Tirupnfi Derasfanam^ (i;,) of the latter; 
and Bnhou Beer Pertah Snhse v. Mnhnrnja 
hajondar Pertah Suhre (fi) of both. Inthe.se 

(7) 20 a IKl. 

r J /,* \ ^9?' ’' H*. (-’.h (i It. h. R. 15 

li sn' “ ^ 

(!0 12 a H. C. R. 91 
(10) 5 M. H. c. R. 40.'). 

r rsiJ J '■J®' ^ (*’• 1 Snili- 1’. 

C j'^i‘0 1 ^ 

^ K, H. 66G. 

L T i/in •’ 2 2-'ib 1 M. 

s+s 32 r A jj; ’ " ^ 

(15) 2 Iiui. Cas. 18: -‘*2 .M. 429; 19 .M. h. J. 401. 
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circninstances, atthougli the proposition put 
forward by plaintiff may occasionally have 
been move or loss explicitly stated, it is not 
possible to bold that it 1ms been sanctioned 
at any time by authority. Those occasional 
statements of it occur, it is to bo observed, 
only in the judgments of the High Courts, 
the Privy Council having never committed 
itself to any more explicit statement tlmn 
that contained in Sfree Jiajah YanumuJa 
Venhayumah v. Buochin Vauhnidom (13), 
where it is said regarding the character 
of an admitted grant that “these grants 
by way of maintenance are, in the ordi¬ 
nary course of what is done by a person 
in the enjoyment of a raj or impartible 
estate, in favour of the junior members of 
the family, who but for the impartibility 
of the estate would be co-parceners with 
him. ” This clearly involves no decision 
that such grants originate in any principle 
of law and, an important point, not in 
custom or even benevolence, the last sen¬ 
tence merely supplying an explanation for 
them equally consistent with any of these 
origins. But it is possible that Judges 
in this country have been led to .some 
extent by this passage to make the more 
definite statements on which plaintiff relies, 
and to credit the law in their obiter dicta 
with a symmetry which authority has never 
recognized directly. 

My learned brother has observed that the 
conception of impartible property and its 
incidents was altered by the decision in 
Sa)taj Knari v. Peoraj Knari (4) and I 
may add, in this Presidency by the 
decision in Venkata Snrya Mahipati liauia 
Kriahna Rao Bahadur v. Court oj V ards 
(16). I concur with him in his conclusion 
that the right to maintenance does not 
arise from any co-parcenary interest in the 


property or any community of interest 

acquired by birth. As plaintiff’.s proposition 

is, in my opinion, inadequately supported by 

authority prior to the.se decisions and ns 

its correctness is negatived by them, it is 

unnecessary to discuss its merits at length. 

The contention is however in effect, firstly, 

that, because a junior member of a Mifak- 

shara family cannot, when the property 

is impartible, derive advantage from his 

membership iji the ordinary way he is on 
(UJ) 'Jd I. A 83; 22 M.R83; R C. \V. N. 415; 9M. I>. 


.1. Sup. 1. 


that account entitled to derive it in anotlier, 
not ordinarily authorised by Hindu Daw. It 
is, next, that he can do so by way of receipt 
of a maintenance, although the cases^ in 
which a right to maintenance is recognised 
by the texts, are those of illegitimacy or 
other disqualification personalto tlie claimant 
and in no way depend on the nature of 
the property. Both positions seem to me 
open to question, and 1 should in the 
absence of direct autlioritv liesitate to adopt 
them 

In these circumstances plaintiff, Imving 
failed to show that he nc(iuircd a right to 
maintenance from the impartible estate by 
birth, must fail. I observe that hi.s claim 
has been ba.sed on Ids membership of a 
Mitakshara family and his consequent acciuisi- 
tion of a right in its impartible property, 
and could be dealt with only on that basis. 
It has not, therefore, been open to us to 
consider liis claim as based on cu.stom, 
either as regards the Pittapur estate or 
impartible estates in general in tliis Pre¬ 
sidency, although, if it had been put for- 
ward on tbe latter basis, tlie instance of 
recognition of the right to maintenance 
afforded by tbe reported decisions migld liave 
been important evidence in bis favour. 

In the result, I concur in my learned 
brother’s judgment, dismi.ssing tlie suit with 
costs. 

Appeal alh iced. 


PUNJAB CHIEF COURT. 

Civil. TIkvision Petition No. 1735 ok 1913. 

December 22, 1914. 

. Present: —Mr. Justice Shall Din. 

RATTAN MAUIK—Pehtionkr 

versus 

TIRATK RAM and others—Respondents. 

Prfii’iticial Iiisoh'ciicij Act (Ilf of s. 15 (1\ 

.vcopc 0 /-/V/ 1/1011 prcxciitcit >'U the dchlin—J)i>-'iiii^s<il 

ou the iiroiiud of had faith-Motf rial inryuhi.ilif. 

Tli(> coiH-ludiiig iiovlion of unb-soction (1) of soclion 
15 of tbo Provincinl Insolvency Act of fM)7 rof«TS only 
to ensos in which the application has hcon made hy 
the creditor and is opposed hy the debtor, [^p. 3(:R, 
• col. 2.]' 

Where, therefore, an insolvency petition presented 
hv a debtor was dismissed niulor section 1.5(1) of 
iho Act, on the ground that the petitioner hud been 
guiltv i.’f had faith in having given undue preference 
to some of his creditors over others: 

Held, that the District Judge acted with material 
irregularity in the exercise of his jurisdiction in dis¬ 
missing the petition upon that ground. []). 363, col. 2.] 
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(Sinvavilhari v. Jtii Xarain, T Tntl. Cns.SO; “ A.L . .7. 
SR5; 82 A. ni5; I'llai Chaiul Mnitti v. Jtnin Kuiiinr 
On-vi, 7 Inti. Cas!. 804 12 C. I. J. -JOO; 1.5 C. W. X. 
213, Slit-ikh iioininiil-fjiii v. Ktidar Mi-i/re Pr/.v.v/, 7 
bid. Cas. GOI; 12 C. L. .1. 41.5; 1.5 C.‘W. X. 244. 
followed. 

Xotliu Mdl V. hisfrirf .liiihii-nf Briniir.<, G Iiid. (’a.s. 

H70; 7 A. L. .7. G02: 32 A. .547, dissentiHl from. 

Petition for revision from an order of the 
Divisional Judge, Multan, dated the 28tli 
August 1912. 

Lala Mehr ('hnnd, for the Petitioner. 

Mr. T. T). Khminn, for the Respondents. 

JUDGMENT.—This is a petition under 
section 46 (ll of Act 111 of 1907, for 
revision of tlic order of the Divisional 
Judge, Multan, confirming the order of tlie 
District Judge of ^fultan, whereby the in.sol- 
vency petition presented by the petitioner was 
dismissed under section 1.5 (1) of the said 
Act on the ground that tlie petitioner had 
been guilty of bad faith in having given 
an undue preference to s.ime of liis 
creditors over others. 

It is contended by the petitioner’s Pleader 
that sub-section (1) of .section 15 of the 
Provincial In.solvency Act under which the 
District Judge dismissed his client’.s peti¬ 
tion is not applicable at all to the case like 
tlie pre.»^ent, where a debtor wlio lias applied 
to be declared an insolvent lias been found 
to have committed an act of had faith; that 
tlie concluding portion of the said sub-section 

(1) authori.ses the dismissal of n petition 
made by a credilor, whore the Court is 
satisfied by the debtor that he is able to pay 
bis debts or that for any otlier sufficient 
cau.se no order of adjudication ought to he 
made against the debtor ; and that, therefore, 
the ground upon which the petitioner'.s insol¬ 
vency petition has been disnii.ssod wn.s not a 
valid and .sufficient ground for the dismis.sal 
of the petition. 

In support of this contention the learned 
Pleader has cited Oincardhari v. Jui 
Narain (1), and two decisions of the 
Calcutta High Court, one in the case 
of Udai Chajul Maify v. Bam Kumar Khara 

(2) and the other in the case of Sheikh 
Samir-nd’din v. Kadar Moyee Dnssi (j), * 
re.spectively. In the Allahabad case Mr. 
Justice Chamier .says at page t.49: “Under 


(1) 7Ind. Gas. 39; 32 A. 64o; 7 A. L. J. 8.3.5. 

(2) 7 Ind. Gas. 394; 12 C. L. J. 4(0; 1.5 G.5V N. 213 

(3) 7 Ind. Gas. 691} 12 C. h. J. 44o; 15 G. W. X. 244 
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section 351 of that Code (Ae. Code of Givi" 
Procedure, 1882) the Court could grant an 
in.solvency application only on being satisfied 
that the debtor bad not transferred any 
part of bis property with intent to defraud 
his creditors, and had not recklessly contracted 
debts or given an unfair preference to any 
of his creditors and had not committed any 
other act of bad faith regarding the matter 
of tlie application. Under the Insolvency 
Act, 1907, these appear to be grounds for 
refusing an absolute order of discharge (see 
section 44), but not grounds for refusing 
to make an order of adjudication. The 
latter part of sub-section (1) of section 15 
of the Act of 1907 reproduces almost word 
for word section 7, sub-.section (3), of the 
English Bankruptcy Act of 1883, which 
plainly refers to an insolvency petition 
presented by a creditor. 

In my opinion the latter part of sub¬ 
section (1) of section 15 of the Indian Act 
has no reference to an insolvency petition 
pre.sented by a debtor. Authority for 
dismissing a debtor’s petition for ‘any 
sufficient cause’ must be found, if at all, 
el55e\vhere/’ 


me Jung< 

has followed tl:e ruling of the Allahabat 
High Court m Xafhn Mai y. Disl.icf Judy*, 
of Benares (4). Tlie learned Judges ir 
t le course of their judgment in tlmt ca.se 
said : Ue wish to clearly expre.ss our 

opinion that the learned Judge (in the Coart 

below)....was clearly wrong in granting 

tlie petition of Natliu Mai and declaring 
liini^ insolvent. Section 15 of Act III of 
1907 provides, among,st other (hing.s, (Imt 
il the Court i.s of opinion for any sufficient 
reason that the order of adjudication shonld 
not be made, the Court shonld dismiss the 
petition. Mr. Ju.stice Chamier in the 
later case cited above does not accept the 
con.struction put upon section 15 (1) in 
^afhu Maly.Disfncf Judge (f Benares ( 0 , 
because, in his opinion, the latter part of 
sub..section (1) of section 15 only relates to 
an ^ insolvency petition presented by a 
creditor and has no reference wliatever to a 
petition presented by a debtor. 

The .same view has been taken by two 
Division Benches of the Calcutta High Court 
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in the cases citeil above. In Vdai Chand 

Mrtifw V. ivitmrtJ* ('^)i Je^^tice 

Mookerjee says: “it is clear therefore 
that there was ample proof of the riglit ot 
the appellant to present the petition. 

“ The question now arises whether there 
was any valid ground for the dismissal of 
this application. The learned Judge has 
proceeded on the ground that the conduct 
of the petitioner has not been satisfactory 
and that ho has made a false statement m 
his application, inasmuch as he mentions the 
name of a certain person as creditor in 
whose favour he. had created a lictitious 

^*“\t is obvious, however, from sub-section 
(1) of section 15 that those are not circum¬ 
stances which can ho taken into account 
bv the Court at this stage to determine 
whether the application sliould be granted 

“ Reliance has been placed by the learned 
Vahil for the respondent upon the concluding 
words of sub-section (1) of .section 15, which 
hiy down the rule that where the Court 
Is satisfied by the debtor that he is able 
to pay his debts or that for any other 
sufficient cau.se no order ouglit to be made, 
the Court shall dismiss the petition. But 
it is clear that this portion of sub-section 
(1) of section 15 refers only to cases in 
which the Qpplication has been made by 
the creditor and is opposed by the debtor. 
In such a contingency, if the debtor can 
satisfy the Court that he is able to pay liis 
debts or that for any other sufficient cause 
(■such as those mentioned in E.r pnrfe Duov, 
In re 7)C<)» (5) and E.rpurte Oram, In re 
Kntfnni (.())] no order onglit to he made, it 
is the duty of the Court to dismiss the appli¬ 
cation.” 

In the case of Sheikh Samir-udalin v. Kadar 
Moyee Vassi (d), the same learned Judge 
observes as follows; 

“In the case before us, the learned 

District Judge has dismissed the application 

on a ground which is not molnded in 
any of those mentioned under section 15, sub- 
.section (l). He has proceeded on the ground 
that as the debtor has, in his opinion, com- 

(6) (1S89)13Q.B.I). 118; lO L. T. 414: 60 L. J, 

890; 2 Morrell, 199. 


inittedanactof bad faith, he is not entitled to 
iin order of adjudication. 

“This is clearly erroneous. The question 
of had faith or improper dealing with the 
propel ty of an insolvent ari.ses for considera¬ 
tion at a much later stage of tlie proceedings. 
If the debtor, after tlie order of adjudication, 
applies for an order of discharge, it becomes 
obligatory upon the Court, under .section 44 
of tlie Provincial In.solvency Act, to investi¬ 
gate wliethcr or not he has been guilty of acts 
of bad faith. Sub-section (3) of .section 44 
provides that the Court sluill refuse to grant 
an absolute order of discharge on proof of 
various facts, which may be described com¬ 
pendiously as acts of fraud and bad faith.” 

My own view coincides exactly witli the 
opinion expressed by the learned Judges of 
the Allahabad and Calcutta High Courts in 
the ca.ses ju.st cited: and, following tlie deci¬ 
sions in those cases, 1 liold that tlie District 
Judge acted witli material irregularity in the 
exercise of his jurisdiction in dismissing the 
petitioners insolvency petition upon the 
ground mentioned in his order. 

I accordingly accept tliis revision and, set¬ 
ting aside the orders of tlie DivisionalJudge 
and the Distrct Judge, send the case back 
for disposal according to law. I make no 
order as to costs. 

Bevision accepted. 


ALLAHABAD HIGH COURT. 

Skcosu Civil Ai’PEai. Xo. 554 op 1914. 

April 21, 1915. 

Present: —Justice Sir P. C. Banerji, Kt. 
MATHRA PERSHAD and another— 
Defendants—Appellants 
verstts 

CHEDDI LAL— Plaintiff—Respondent. 

Evidence Act (/o/ 1872^, 68, 72~Moytgagc-bond 

7 iot proiterbj attestedy if admissible in evideiice—Simple 
vioney*bond. 

VYhere u taortgage-deed is not properly attested in 
accordance with tlie provisions of section 50 of the 
Transfer of PropeHy Act, it is not admissible in 
evidence as a mortgagc-doid but it is admissible in 
evidence as a simple money-bond [p. 364, col. 2.] 
Pulnka Veetil ilitfhalakulanyai t Kunhu Moidn v. 
Thiruthipalli Madhaia ilenon, I Ind. Cas. Ij 32 M. 
410 ; 19 M. L. J. 584: Tvfaluddi Peada v. Mahac All 
Shaha, 26 C. 78; Veerappa Kavundan v. Ramasami 
iYuviouina, 30 M. 251; 17 L. J. 213, followed, 
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{'•illerloi' of Mii'zfiimr v. Wifi<]ivaii IS Iml. 

Cii?!. 311; 11 A. L. J. i 11; 35 A. 1()K illsrin^insiu'd. 

Second appeal from the rlecisiou of the 
District Judge of Allahabad, dated the 2nd 
Apnl 1914. 

ill*. J^mashaukar Hajpai, for th? Appel¬ 
lant. 

!Mr. G. L. Agaricala^ for the Kespondent. 

JUDGMENT.-This appeal arises out of 
a suit brought by the plaijitiff-respondent 
to realise the amount of a bond, dated the 
23rd of August 1910, alleged to have been 
executed by one Hamdhan Lai in favour 
of the plaintiff and his deceased father, 
Ramadhin. Ramdhan Lai is dead. The 
suit was brought again.st the appellants 
who are in possession of Ramdhan Lai's 
property under a Will. The bond on the 
face of it purported to be a mortgage bond 
and the suit was brought in the Court of 
first instance to enforce the mortgage. 
That Court was of opinion that the document 
had not been duly attested as required by 
section 59 of the Transfer of Property Act 
and could not be treated as a mortgage. 
Eor that reason alone the Court dismis.sed the 
suit. The plaintiff appealed and in the 
Appellate Court he abandoned the claim for 
sale of the mortgaged property and asked 
for a simple money decree in respect of the 
debt. The learned Judge found that the 
document had been duly executed by 
llamdhan Lai and that he had received 
the amount of it which was paid in the 
presence of the Sub-R^istrar. He made a 
money-decree in favour of the plaintiff, to 
be recovered from the assets of Ramdhan 
Lai in possession of the defendants-appel- 
lants. This appeal has been preferred by 
the defendants and the only contention on 
their behalf is that in view of the 
provisions of section 68 of the Evidence 
Act the bond was not admissible in evidence 
for any purpose. I am unable to agree 
with this contention. As a mortgage it was 
undoubtedly necessary that the document 
should be attested by at least two witne.s.ses 
and that one of those wilne.sses should be 
called. But it appears from the evidence of 
the scribe and of the witness Mata Ghulara 
that the document in question was not 
attested at all. On the contrary the .scribe 
j roved that Ramdhan Lai signed the docu¬ 
ment at the house of the scribe where it was 

wriften, and took it to the witnesses 


afterwards and got tlieir signatures on it 
after admitting execution. This evidence of 
the scribe show.s that the document was not 
attested in accordance with the provisions 
of section 59 of the Transfer of Property 
Act. Therefore it could not be treated as a 
mortgage. It is only in the ca.se of a docu¬ 
ment which required to be attested and was 
attested that under section 6R of the Evidence 
Act it was necessary to call an atte.sting 
witness, as the document in this case was 
not .so attested, section 68 had no applica¬ 
tion, and the case, in my opinion, fell within 
the purview of section 72 of the Evidence Act. 
bor a simple money bond it is not neces.sary 
that it should be attested by witnesses. As the 
bond in this case was not .so attested it 
Avas a valid document as a simple money 
bond and was admi.ssiblo in evidence. This 
was held bya EullBench of the Madras High 
Court in the case of Pnlaka Veotil Mntha- 
lahdamjara Kmihn v. ThirnthipalU 

Matlarn ^lenon (l) and by the Calcutta High 
Court in Tofalnddi Pettdav. Mahar Ali Skaha 
(2). The ca.se of Veprnppa Kni'nndan v. 
Ramasami Kavundan (3). has, under the cir¬ 
cumstances mentioned above, no application 
to the present case and it is unnece.ssary for 
me to say whether I agree with the decision 
in that case. There can be no doul>t that 
the bond in this case contained a personal 
covenant and the plaintiff is entitled to a 
money decree in enforcement of that 
covenant. The learned Vakil for the appel¬ 
lant has referred to the Full Bench ruling 
of this Court in CoUeefor of Mirzapitr v. R/nrjy- 
wmt Pfashad (4), but that case hasapparent- 
ly no bearing on the case before me. The 
terms of the document in that case were 
peenliar and it was held that nnder those 
terms there could not be a personal {lecree 
against the executant of the document. Tlie 
appeal is, in my opinion, without force. 1 di.s- 
mi.ss it with costs including fees on the 
higlier .scale. 

Appeal dismissed, 

(I) 1 Fml. Cas. 1; 32 M. HO; 13 M. L. J. .584. 

{2) *'6 C 78 

(3) 30 M. 251; 17 M. L. J. 21.3; 2 M. L. T. 175. 

(4) 18 Incl. Cas..3r; 35 A. 184; U A. L. .1. 141. 
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I^IADUAS HIGH COURT. 
riusT Civil Aim'bal No. 5D ok 1911. 

February 18, 1915. 

Present :—5ilr. Justice Sankaran Nair and 

^Ir, Justice Oldfield. 

Sri VIIvRAMADEO MAIIAUAJ- 
LUNGARU, MAHARAJA or JKYPORR— 

Plaintifk—AI'VELLANT 

versus 

KISHETHAVARA TODRAMAL NAHRN- 
HRATATRAJ lUHADUR GARU, havino 

DIED, HIS ^YlFE AND LKOAL HEIR 

Sri KUKMINI PATTAMAHAOKVl GAHU 

—Uekerdant—Respondent. 

Lundlonl and tcnaiif—Fim'Hdi> dlspos^^esswuSuhse- 
<tiicnt ve-cufnj Uy tenant—Fiyect uf disiKn^^cssion on 
tcnaiil's esfote—Undraw Regaaiton X.VI of 1802. i*. -t 
'Small iiiiit-reitC, meaniiin of—Permanent Sdilcmenl — 
Saniid, constrnclixn of—Lessor and Itwo— I'vrjeitnre, 
if incurred by lessee describing his Iwldiny os indeiirn. 
dent and permanent at a fixed rent- Resumption, lehen 
permissible —Sfrriot’, tehether includes oflendnnee on 
cctTUWiliiil (iHif indvjinite occusions^ 

Where u zemindar wajfos war ajfaiiist his fiMulatory 
aiul forcibly sei 2 es his estate, but, later ou a ilesceiul- 
aiit of the said feudatory jrcts back jiossession of the 
same, the intermediate possesvsion of the zemindar 
does not affect the right of the feudatory and change 
tho character of the tonmx*. [p. 373, col. 2.] 

rizinaor/aijnn Maharaja v. Suryanarayana, 9 M. 

307; 13 I. A. 32; 4 Sar. 1*. C. J. COC; 10 Ind. Jur. 193; 

Sita Riim Vasuder v. Khanderae Balkdshna, 1 H. 280; 
Gungi Gobiiul Mundul v. CoUeetor of the Taentthfour 
Peryunnahs, 11 M. I. A. 345; 7 W. It. 21 (1*. C.); 1 
Suth. P. C. J. 070; 2Sar. P. C. J. 284; 20 K. It. 131 and 
Radhabai and Ramrhandra Konhei v. .lartHbat Bhny. 
cant Deshpande, 9 H. 198 at p. 220. distinguished. 

Secretary oj State v. 1 ira Rayin, 9 jl. 1/5 at ]i. 

185 and Faiimatulnissa Beynm v. Das, 27 

C. 1004, 27 1. A. 103; 4 C. W. N. 505, followed. 

Whei-ca sanad which was granieil to a zemindar at 
the time of the Perniancnt Settlement e/mtuined 
tho following clause: “Alienatc<l lands, ])ayiug a 
small cpiit rent, which (piit rent, unchangeable by 
YOU, is included in the assets of your zemindarr-, a>.d 
whore it was contended that inulor the above chiuso 
tho zemindar was not entitled to enhance the rent of 
under-tenures giuntcd by the zemindar prior to tho 
said Permanent Settlement: 

Held, that tlic words ‘small tiuit-reni’ in tho abene 
clause, which corresponded to seetiem 4 of the Ma/lras 
Kcgulation XXV of 1802, meant a lavounil)le rent; 
that only permanent gnints should 1)C understood 
as coming within the mischief of tlii> wool ‘alienated’ 
therein; that there was no wurnint in authority or 
practice for applying it to mere tcmlwrary Icase.s, 
not understood by parties to be ijcnnaneiit, however 
long their currency might be; and that the clause 
in question prohibited only enhancements imposed 
by the zemindar and not those to which tho lessee 

consented, [p. 370, cols. 1 A 2.1 

A lessee does not repudiate the title of his laud 
lord and incur forfeitui'o by describing his holding, 
as iudepondeut and permanent at a fixed rent. ’_p, 


376, col. 2.] 


Kali Kishen v. tiolain Ah, 13 C. 3; Kali 

Krishna Tagore v. ilolani Ally, 13C. 218; and Unhamma 
Deri v. r/iiA'HHt// Hcgde, 17 M. 218; 3 M. L. J. -8/, tol* 
lowed. 

Venkalaranyayya v. Poranki Appahirazu, 8 
Ind. Cas. oM); 8 M. L. T. 429; 20 M. b. J. 728 and 
Sri Rajah Parfhasuratliy Appa Raov. Secretary of Stale, 

21 Ind. Cas 871; (1913) M. W. X. 959; 14 M. L . T. 
514; 20 M. L. .1. 39. ilistinguished. 

Foi’la’S V -Ifeer Mahomed Tuniiee, 14 W. K. 28 
(P C.); 5 11. 1>. R. 529; 13 M. I. A. -RIH 
2 Suth. P. C. J. 358; 2 Sar. P. C. J. 588; 20 K. R. 014 
and rc»A(i/(i Sarasimha Aj>pa Ran Bnlnidur v. 
.Sabhanadri Appii Rao Bahadur, 29 M. 62 (P. C.): 10 
51. L. J. 1; 1 M. b. T. 3; 3C. J;. J. 1; 3 A. L. .1. 55; 8 
Bom. L. U. 1; 10 C. W. N. 101; 33 1. A. 40, referred to. 

A resumption of an estate is permitted to a zemin^ 
dar only when the estate has l)een included in 
the assets of his zcHimWHW at the Permanent Settle¬ 
ment and the grant is for service in lieu of 
wages (in which case ilie right of resumption is 
nbsHdnte), or is burdened with service (in which ease 
the right can he exercised only If the grantee is uii- 
willing to perform the service, even ihongli the same 
might be obsolete or nmiceessary). p 377. col. 1.. 

Where tlie obligations on the jiart of a tenant, tlio 
non-performance of which was alleged to give l ise to 
the exercise of the right of rebumjition by ttie znnindar, 
were to aiteml (I) with oOO paiks at llnsseruli, the 
occasion of the anmia! festival and Dnrbiir and (2) 
whenever such attendanec %Yas directed, when 
the tenant went on Sircar business: 

Held, that the attendance required was on imlclinite 
and ceremonial occasions and could not be deemed 
a condition of tho holding, that it was at tlie most 
auulog<ms to that of copy-holders in Kngland to do 
suit in the C/inrt of their manor and that tlie default 
in (|uestion did not entail a forfiuturc of tlie liolding. 

[p. 378, col 2; 379, cob 1.] 

No forfeiture is incurred unless there is non- 
pei-formanco on the part of tlie tenant of a .subsist¬ 
ing obligation for service and that service is connect- 
ed with his title, [p. 379, col. l.J 

Appeal against Ui^tlecree of tbe Court of 
the Agent to the Governor at Vizagapataui, 
in Original Suit No. 2 of 1909. 

FACTS.—Tbe facts of tlie case are fully 
set out in the judgment. 

Messrs. B. N. Sanna and B. Srinivasa 
Iyengar, for the Appellant:—[After referring 
to facts! The re.'iuinption put an end to 
tho previous tenure. See Vizianagarani 
Maharaja v. Suryanarayana (1), Sihi Ham 
Vasudev v. Khanderav Balkrishna (2), Itadha- 
lai and llamchatidfa Konher \. AnaiUiav 
Bhagrant Deshpandc (3) and Ounga GoUnd 
Miindul v. Collector of The TweiUy-fui,r 
Pergunnuhs (4). Originals of Exhibit HHH 

series are admissible in evidence and do 

(1) 9 M. 307; 13 1. A. 32; 4 Sar. P. C. J. 696; 10 Ind. 
J ur. 193. 

(2) 1 B. 286. 

(3) 9 B. 198 at p. 220. 

(4) 11 M. I A. 345; 7 W. 11. 21 (P. C.); 1 Suth. P. C. 
J. 676; 2 Sar. P. C. J. 284; 20 E Pv. 131. 
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not require any stamp, as the Stamp Act was 
never extended to V'izagaptam Agency. See 
Marine Investment Co. v. Huviside (5). 
Exhibit VI is a concoction and cannot be 
admitted in evidence as it dues not come 
from proper custody. 

Tlie zemindar was within liis rights in 
enhancing the rent. Exhibit K shows tliat 
tlie enhancement was gradual and kept 
pace with the reclamation of the country. 
Further, in this case, the enhancement was 
with the consent of the Thatraz and there 
is nothing in the Regulation XXV of 1802 
to prohibit such a course. It is also 
competent to the zemindar to resume the 
estate, as it was a service tenure. The 
tenure-holder liad forfeited the estate Vy 
disclaiming tlie title of his landlord. [See Raja 
Vtukatarangayifn v. Roranki Appalarazu (6) 
and Sri Raia Parthasarathy Appa. Rao v. Secre¬ 
tary of State {7)^, and also by declining to do 
the services which he was bound to render. 
See Exhibit BB. 

Messrs. K. Srinivasa Iyengar^ V. Hamfsam 
and A. Krishnasioami Iy-:r, for the Respond¬ 
ent :—Bissemkatak was not included in the 
a.ssets of Jeypore at tlie Permanent 
Settlement. See Exhibits VI, VII (a), 
A^III, IX, etc. The resumption before 
1816 did not affect the previous relationship 
of the parties. At the most there was 
only a dispossession and re-instatement. See 
Secretary of State v. Vira Rayan (8). Exhibit 
HHHI is inadmis.sible in evidence as it.s 
original was not stamped. The Maharaja 
was not entitled to enhance the rent, vide 
clause (4) of the sanad and Exhibit D. 
Compare also sections 4 and 12 of Regula¬ 
tion XXV of 1802. The could not 

resume the estate. Default in payment of 
rent could be relieved against. The mere 
assertion of a per.son that his holding is 
independent and permanent at a fixed rent 
does not amount to a repudiation of the 
landlord’s title so as to give rise to forfei¬ 
ture. Kali Kishen Tagore v. Golam Ali (9)^ 


(5) 6 H. L. 624; 42 L. J. Ch. 173. 

(6) 8 Tiul. Cus. 546; 8 M. L. T. 429; 20 M. L. J. 728. 

(7) 21 Ind. Cas. 871; 26 JI. L. J. 39; (1913} M. W. 
X.959; 14 M. L. T. 514. 

(8) 9 M. 175 ut p. 185. 

(9) 13 C. 3. 


Kali Krishni. Tagore v. Gulam Ally (10), and 
f ukamma Devi v. Vaikunta Hegde (11). 
cases of Raja Venkatarangnyya v. Poranki 
Appalarazu (6) and Parthasarathy Appa Bao 
V. Secretary of State (7) are distingui.sh- 
able as thej^ are cases of resumption 
by the Government where such broad 
questions as the ones in i.ssue in the present 
suit are not involved. Vide Forbes v. Meer 
Mahomed Tuquee (l2), and Venkata Kara- 
simha Appa Rao Bahadur Sohhanadari Appa 
Rao Bahadur (13). Again, the tenure in 
suit is not a grant subject to service. In 
the first place one of the services 
required, viz.y attendance whenever the 
Thatraz went on sircar business, is indefinite 
and unenforceable. The attendance at the 
proces.sion has not been proved. Attend¬ 
ance at the Dusserah is only a mark of 
courtesy akin to that of a copy-holder in 
England to do suit in the court of the manor. 
Attendance on ceremonial occasions cannot 
amount to a condition of the holding, so as 
to subject it to forfeiture for non-perfor¬ 
mance thereof. 

JUDGMENT. 

Oi.hfield, J.—Tliis appeal relates to the 
claim of the Maharajah of Jeypore to eject the 
the defendant, Thatraz of Bissemkatak, from 
that estate and to recover from him arrears of 
kattubadi and profits on thegrounds that he has 
denied his liability to pay Rs. 15,000 annually 
and to render service and has defaulted in 
both respects in each year from October 1903, 
such payment and service being the tenure on 
which the estate is held. Defendant’s conten¬ 
tions are that (l) he holds at a fixed jama 
of Rs. 2,200 only, (2) that the income of his 
estate was excluded from the as.sets of Jey¬ 
pore for the purpose of the Permanent 
Settlement and that, therefore, his jama 
is not liable to enhancement, or his estate to 
resumption, and (3) he is bound to no service. 

We refer to the Thatraz as defendant, 
though he died pending the suit, and his 
widow was .impleaded in his place. 

The Jeypore Maharajah owns a large 
zemindary of over 12,900 square miles extent, 

(10) 13 C. 248. 

(11) 17 M. 218; 3 M. L. J. 287. 

(12) 13 M. I. A. 4.38; 14 W. R. 28 (P. C.); 5 B. L. R. 
629; 2 Suth. P. C. J. 358; 2Sai-. P. C. J. 588; 20 E. R • 
614. 

(13) 29 M. 52 (P. C.); 16 M. L. J. 1; 1 M. L. T. 3; 

3 C*. L. J. 1; 3 A. L. J. 55; 8 Bom. L. R. 1; 10 C. W. N. 
161; 33 1. A. 46. 
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situated in the hill tracts of the Vi/.agapatam 
District, of which the Disseiukatak estate, 
ineasuring approximately 500 square miles, 
forms part. Those tracts came under the 
British Government at the Permanent Settle¬ 
ment in IrfOih Hut for many years tlioy 
were without local Courts, Magistracy or 
Police, being until under the Courts on 
the plains. By Act XXtV of 1809 they were 
placed for all purpo'ies under the Agent 
to the Governor and were subject to the law, 
as represented by rules framed thereunder. 
Before 1-63, however, there were, in fact, 
neither British Magistracy nor Police in 
Jeypore territory. During the greater part 
uf the period from lc6l), with which we 
are concerned, the country was, as the 
District Ga/.etteer shows, intermittently in 
a state of private war between Jeypore and 
its neighbour, Vizianagaram, or its feudator¬ 
ies, including defendant’s predecessors. Jn 
these circumstances, the origin and develop¬ 
ment of titles would naturally be obscure and 
the evidence regarding tiiem meagre and 
ambiguous. It is not, however, on tliat 
account permissible to treat the burden of 
. proof, as it devolves on eitlier party, as dis¬ 
charged, until a reasonable tlagree of certitude 
has been reached, or I > refuse, to the 
prejudice of the one, to draw inferences 
from substantial defects in the evidence of 
the other. 

The case for plaintiff is that Bissemkatak 
was settled and has always been treated 
as part of Jeypore, tliat early in the last 
century it was granted to one Kamachandra, 

great-great-grand-father of defendant, with 

the designation of Thatraz (lord of the 
army), in remuneration for and for the 
continuance of his services, that it was 
resumed by Jeypore in 1816 and retained 
under direct management till after lb46, 
that Narandra, grand-son of Raraacliaudra, 
having obtained possession by intriguing 
with the then Maharajah’s son, accepted a 

lease on an obligation for service in re.spect 

of the provision of 700 paiks (men at arms) 
and for payment of Rs. 2,500 per annum, 
and that this payment was enhanced to 
Rs. 5,000 in 1864 and Rs. 15,000 in 1877, 

the number of paths being then reduced to 
500, During the minority of plaintiff and 
defendant, the Agent to the Governor in 
charge of their estates commuted the service 


temporarily for an annual payment of 
Rs. 1,500. In 1906, defendant, on attaining 
majority, refused to render tlio service and 
offered to pay only Us. 2,200, repudiating 
further obligation by a letter, Exhibit BB, 
dated 26th November 1904. 

It is not disputed that plaintiff must 
prove his riglit to resume, or tluit he can, 
in no circumstances, resume lands not 
included in the a.ssets on wliicli his zemuidari 
was permanently settled. Tlie iirst important 
question is, tlierefore, wliether the Bi.sseinka- 
tak estate was among those assets. 
Defendant has attempted to meet plaintiff’s 
evidence that it was so (1) directly and 
(2) by proof that tlie estate became liis 
before tlie Permanent Settlement under a 
grant, Kxliibit VI, dated 1689. In connec¬ 
tion with tlie alleged liistory of tliis grant 
reference will be made to facts wliich 
bear also on the decision of the other 
questions before us, whether tlie claim to 
rent at a liiglier rate tlian Exliibit VI 
authorises is sustainable and whether the 
estate, having been included Cii the Settle¬ 
ment assets, fuKils the furtlier conditions, 
entailing liability to resumption, which 
authority prescribes. 

The evidence regarding the Permanent 
Settlement begins with tlie Circuit Com¬ 
mittee’s reports, Exhibits NN and NNI. 
The lower Court in its paragraph No. 63 
refused to attach importance to these 
accounts: and it may have been justified 
in doing so as regards matters of 
detail, as distinct from the principles 

followed. And the fact that they purport 
to bring the whole iniiome of Bissemkatak 
into Settlement and make no reference to 
the restriction of Jeypore’s receipts from 
it to the tribute of Rs. 2,200, for which 
defendant contends, is not without weight. 
No sucli objection, moreover, can be made 
to the next documents, Exhibits A and B, 
the cowle granted to Jeypore in 1795, and 
tlie sanad, wliich replaced it, dated 1806 
but apparently delivered later. In them 
and the correspondence connected with 
the former, there is no sort of distinction 
made between Bissemkatak and the other 
divisions of the zemiiidari, which (it is not 
disputed) were included with their full 
incomes in the assets. The sanad embodied 
the Permanent Settement. To the probability 
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that the then Thatra/, would have failed to 
plead Exliibit VI at it and obtain recognition 
of his independent status, we shall return. 
At present the point is that, all allowance 
made for the remoteness of these hill tracts 
and the lack of information available 
regarding them, tlu.se responsible in 1803, 
the Collector, the Special Committee and 
Govenment, are not likely to have excluded 
from Settlement the greater part of the 
income of a substantial estate, which they 
mentioned and of the circumstances of 
which they had some information (vtJe 
Exhibits Vlll and IX), without being 
conscious of and referring to having done 
so. No doubt, as the lower Court observes, 
and Exhibits Al and AS show, the 
peislikush payable to Government was fixed 
arbitrarily a)id without dii’cct reference to 
tl)C income whicli Jeypore would receive. 
Ilut it does not follow, and there is no 
general or special reason to be founded on the 
interest of either Government or the zemindars 
concerned, for supposing that the Settlement 
was, or was intended to be, incomplete or 
otlier than comprehensive of all assests in the 
settled tracts. Defendant does not suggest 
that any part of the income of his estate, other 
than that represented by his liability to 
Jeypore, was settled separately. The docu¬ 
ments referred to are, in our opinion, sufficient 
to transfer the burden of proof from plaintiff 
on this point. 

Defendant relies to discharge it, firsts on 
the correspondence preliminary to the issue 
of Exhibit D, relating to the abolition of 
saner or customs revenue in the tracts 
under Settlement. In Exhibit VIII, in 
1802, Mr. Webb, the Collector, referred to 
Bissemkatak as held on a hereditary tenure 
by a proprietor, with whom it would be 
necessary to negotiate through Jeypore for 
the closure of a rhoivky or custom-house 
on its borders ; and in Ehhibit IX, l8Uo, 
his successor, Mr. Alexander, de.scribed 
it as not immediately under the manage¬ 
ment of Jeypore, but constituting a small 
separate zeniiiulari held by the Thatra/..” 
It does not, however, follow that the 
po.sses.sion of a chowky by Bissemkatak 
involved its independence. For, it is clear 
from Exhibit VII that it was accountable 
for tiie sayer collected by it to Jeypore ; 
and the meaning may well be that a 
j-evision cf the agreement between it and 


Jeypore as to the collection would have to 
be arranged. Mr. Alexander had been 
Secretary to the Circuit Committee (Exhi¬ 
bit A3). But his .experience as Collector 
had been short when Exhibit IX was 
written: and nothing therein entails his 
meaning that Bissemkatak was subject to a 
fixed t.ribute, or had independent assets 
over which Jeypore had no claim. If he, 
or Mr. Webb, had meant that, they must 
have gone on to do wliat no record suggests 
their contemplating ajid what was never 
done, settle wdth Bissemkatak on Iho.se 
assets independently. And in fact these 
letters strongly support plaintiff’s case that 
the omi.s.sion to make such a Settlement 
was intentional and was due to the fact 
that the Settlement with Jeypore was known 
to be comprehensive. 

Further argument for a ditfereni intention 
has been based on the details of the account 
alleged to have been submitted with 
Exliibt IX, Exhibit B and VJI .series, when 
the Jeypore peislikush^ fixed by Lord Hobart 
at K.s. 25,000, was reduced to Its. 16,000 
in consequence of the abolition of the 
iaysr. In Exhibit IX, an attempt was 
made for the first time to deal with the 
actual income of the zemindari, Mr. 

Alexander estimating the hardship involved 
in the loss of the sayer revenue with 
reference to the actual income which Jeypore 
would receive after it, and arriving at that 
actual income bj' .substituting for the income 
shown in Exhibit N, N1 from Bissemkatak and 
Gunupore pergnnnahs, tlie only parts of 
the zemindari not under direct manage* 
nieiit, tlie actual fixed income therefroiu, 
Rs. 3,344 in the case of the former, thus exclud¬ 
ing the farmer’s profit. And defendant, 
therefore, argued that, in Mr. Alexander’s 
opinion, only that actual income had been 
included in the ai.sots on wliich the Settle¬ 
ment wa.s made. Again, having thus 
estimated the Jeypore income, he reached 
his conclusion as to the effect of the abolition 
of the sayer by deducting from it the total 
soyer for the zemindari shown in Exhibit 
Vilb, le.ss that derived from Bissemkatak 
and Gunupore; and this also, it i.s said, 
involves that they were treated by him as 
independen*. estates, with which separate 
Settlement would be neces.sary. 

One answer to the first of these arguments 
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is that materials for it are not available, since 
it depenils on the allegation that fixeil in¬ 
come from Bissemkatak was Rs. 3,34 t; ami 
that rests only on Mr. Alexander's state¬ 
ment in Exhibit IX, which is, as will appear, 
of questionable value, and on Exhibit Vila. 
This fixed income is material in connection 
also with defendant's argument in support of 
Exhibit VI, and it is, therefore, necessary 
to deal witli Exhibit Vila closely. It is an 
unsigned account and is not referred to 
explicitly as an enclosure to Exhibit IX or 
elsewhere in the correspondence; ar.d, though 
objection was taken to its admission in the 
lower Court, there is nothing regarding its 
history or origin. It accordingly differs 
from Exhibit VII which has in its favour 
the fact that the figures in it are repeated in, 
and were presumably the basis of, Exhibit 
Bl, the enclosure to the report of the Board 
of Revenue to Government. Exhibit B. Both 
accounts} as their headings show, purport 
to have been furnished by the hpayikari, ov 
subordinate zemindar. Samburaju. He may 
be identical with the Sonianatha referred to 
at page 233, District Gazetteer. But, if so, 
his description of himself as lopayikari^ mi as 
Thatraz, is peculiar. Mr. Alexander, no 
doubt, in Exhibit IX referred only to the 
Thatraz, but the extent of his appreciation 
of the facts is doubtful. In the circum¬ 
stances, plaintiff's explanation that the person 
in question, whether Somanath or some 
temporary renter, Samburaj, claimed no 
independent status, calls for consideration in 
this connection and in another to be referred 
to later. The heading of Exhibit Vila 
describes it as tlie kham irusnhiama of 
Bissemkatak that is the gross remittance 
account, as kham bhogatta in the heading of 
Exhibit VII means gross demand account 
{Vide Wilson’s Glossary). But tlie 
explanation for the differences between the 
figures in the two accounts for the .same 
years, that Exhibit Vll shows gross collec¬ 
tions and remittances to the Bis.semkatak 
Estate Treasury and Exhibit Vila the net 
remittances by Bissemkatak to Jeyporo, is 
inconsistent with that interpretation of the 
former term. No explanation, moreover, has 
been offered for Ihe reference to remissions 
in Exhibit Vila, in one year a:j much a.i 
Rs. 550, which are inconsistent with the theory 
that the Rs. 3,314, the figure on which 
defendant relies, was a fixed payment for 
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land revenue and snycr. In Ihese ciricum- 
.stance.s, w’e cannot act on Exhibit Vila as 
authentic, and the reference to Rs. 3,344, in 
ExliiLit IX alone, is tlieu insufficient ground 
for a conclusion. 

For, to deal with tlie second objection to 
defendant’s argument, scrutiny of Exliibit 
IX makes it doubtful whether Mr. Alex¬ 
ander wrote with any clear understanding 
of tlie facts ; and tlie dipo.sal of tlie matter 
by the Board of Revenue and Government 
did not consist in any adoption of liis pro¬ 
posals, or involve anything which can be 
regarded as security for the correctness of 
liis statements. As regards the first point, 
in paragraph No. 7 of Exhibit IX. Mr. 
Alexander wrote as though tlie terms of 
the sanad to be granted were still open to 
discussion and referred to ‘ liis attempts to 
obtain accounts in order to an estimate of 
the Jeypore and other zemiudarisy as though 
accounts, to which he made no reference, 
had not already been obtained by the Circuit 
Committee. Yet, having obtained Exhibit 
VII and (in some way) the figure, Rs. 3,3-14, 
he made no attempt to propose a revised 
pei.dikash on the fresli facts available, but 
adopted that of Rs^ 2.5,000 already fixed, as 
beyond controversy. Next, in bis calculation, 
he overlooked the fact tliat the fixed pay¬ 
ment of Rs. 3,3J4, retained by Iiira in the 
Jeypore income, in fact included Rs. 1,115 
on account of the sayer, then under abolition, 
w'hich should have been excluded, if the 
calculation was to be correct; and he did 
so, although, if defendant's contention is 
valid, lie had Exhibit V'll series before 
him, in which the fixed payment for sayer 
is distinctly referred to. Lastly, he referred 
to Exliibit A, Lord Hobart’s cowle^ as 
promising a deduction from the pcUkkusli 
in consideration of the abolition of sayer, 
though it expres.sly negatived the right to 
one; and the explanation offered, that the 
reference is really to an annual cowle in 
some year subsequent to 171)4, is useless, 
since the issue of such a cowle rests only 
on defendant’s .own statement in Exhibit 
YY6 ill 19U4. When these objections to 
Exliibit TX are unrebutted, it is not puasible 
to assume the competence of its author, 
or the accuracy of his other utateiiiuut:-, 
including those relating to the fixed aiiuimi 
payment, or the independent sayer of 
Bissemkatak and Gunuporc. And next, 
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the lower Court erred in its statement 
tliut Mr. Alexander's proposals were adopted 
by liiglier authorities. He, Hrst, in Exhibit 
IX, estimated the liardsliip to Jeypore, 
which the loss of the sayer would entail, 
and tlien proposed that a proportionate 
deduction from peishhush should be made. 
Hut the Board of Revenue, on whose 
report, Exhibit B, Government acted did 
not follow liim in either of these directions. 
Bor, it proposed no proportionate deduction 
irom peishliKt/h,' but a deduction of Rs. 9,000, 
pretty evidently a round figure for 

Rs. 9,223, Mr. Alexander's estimate of actual 
collection for snypy; and, if it did follow 
him in adopting the latter figure and 

excluding the Bissemkatak and Gunupore 
sayer from it, it is probable that it did so 
from inadvertence, since its reference to 
the Collector's estimate is general and 
includes no mention of these two estate.^, or 
the necessity for a separate Settlement with 
them. Exhibit B in fact contains nothing, 
whicli entails or suggests that the portion 
of ^Ir. Alexander’s report on which defendant 
relies, was or need have been treated as 
material in order to the disposal of the 
matter: and there is, therefore, no sufficient 
security for the correctnessH>f liis statements. 
The direct objection to plaintiff's case 
based on Exhibits VII and IX series must, 
therefore, be disallowed. 

^\ e turn ne.rt to defendant’s claim that 
he holds the e.state under a grant, Exhibit 
\ I, dated 1689, his sole obligation being 
a payment of Rs. 2,200 per annum. The 
burden of proof of this gi-ant i.s on him. 
Exhibit A 1, tlie authenticity of which he 
must establish, is an inscribed copper plate; 
and we have not been shown that there 
is any intrinsic probability against its 
fabrication at a date later than tliat which 
it hears. Direct evidence of its origin is 
not to be expected, and defendant, therefore, 
relies on section 90 of the Indian Evidence 
Act, tliat is on evidence of its production 
from proper custody in circumstances 
justifying the making of the presumption 
authorised by that provision. The custody 
of Exhibit AI was, it is certain, with 
Government from 1891, when it was given 
by defendant’s witness No. 11 to the 
Special Assistant Agent, then in immediate 
charge under the Agent of Bissemkatak 
estate during defeudant’s minority, until it 


was restored to him after he attained 
majority in 1903. That custody, no doubt, 
miglit be held proper. But it is the only 
established fact in this part of the case; 
and we are not prepared to draw the 
nece.ssary presumption with reference to it 
alone. AVe, therefore, deal with the 
circumstances in which the custody bj” 
Government is alleged to have originated. 

'J'hey begin with the fact that in 1853 
dispnte.s between the predeces.sors of the 
parties as to the tenure of Bissemkatak 
reached a cliniax, and the Agent summoned 
them in order to a settlement. The then 
Thatra/., instead of appearing, sent the 
petition, Exhibit X, in which he complained 
of the aggressions of one of the Maharajah’s 
subordinate.s, stated his own case and 
enclosed what is now alleged to have been 
a tran.slation of Exhibit VI. On account 
of the absence of both parties no settlement 
was effected, tlie Agent merely recording 
Ins opinion that an attempt should he made 
to fix a proper sum as rent or kattuhadi fur 
Bi.s.semkatak. It is now, however, alleged 
that Exhibit A’l was actually produced before 
the /^gent by a representative of the Thatraz 

for the purpose of the enquiry, who retained 
it after taking it back owing to a ([uarrel 
over his master's failure to give him 
land as remuneration for his services. 
That representative is said to have been 
Narayana Patmiik, father of Karunakar 
Patnaik, an estate employee, now deceased. 
12lli defendant’s witness’s evidence i.s that 
he received Exhibit A’l and three account 
books from Karunakra for safe custody, 
wlicii the latter anticipated a search of 
his house by the Special Assistant Agent, 
Air. Elwiii, ill connection with a charge 
of malversation, but handed them over to 
defendant's witne.ss No. *3, defendant s 
mother, who sent them by her brother, 
defendant’s witness No. 12, to Mr. Ehvin 
whilst he wa.s at Bissemkatak. 

This case teems with improbabilities and 
inconsistencies. It was first put forward 
in any detail in pai'agraph 17 of Exhibit YiO, 
a representation made by defendant to Gov¬ 
ernment in 1904, and based according to de¬ 
fendant's witness No. 13, who prepared it, on 
information obtained from defendant’s witness 
No. 3. But the story, as told in Exhibit \ i d, 
differs from that supported by Exhibit Xseries 
and that which defendant's witness No. 3 gave 
in evidence on the authority of her mother* 
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in-linv. For, Exhibit YYG, refers to the 
document ns actually produced before and 
taken back from the Agent; the order on 
Exhibit X, Exhibit Xb, implies that 
there was no inquiry at which evidence 
can bo supposed to have been adduced ; 
and defendant’s witness No. 3 understood 
that Narayana Patnaik secreted Exhibit 
VI and did not produce it before the 
Agent at all. Next the identity of the 
agent employed by the Thatraz is uncer¬ 
tain. For the signatory of Exhibit*X on 
his behalf was Narain Doss, and he cannot 
have been the same as Narain Patnaik, 
Doss being a Urahrain and Patnaik, a Sudia 
de.scription. Again Exhibit QQt^ shows 
that Narain Patnaik did receive land, service 
inam No. 10, from the Tliatraz, and that 
Karunakara held it after him ; and though 
this does not preclude his having quarrelled 
with his employer on the ground tliat 
the ferant was in.sutlicient, it and his and 
Narunakara’s retention in service make it 
highly improbable that they were wrong¬ 
fully retaining an essential estate record, 
which the Thatraz would naturally be eager 
to recover. Lastly, the details of the story 
us to the recovery of Exhibit VI before 
its surrender to Mr. Elwin are insufficiently 
supported. Ho, no doubt, has probably 
forgotten and could have given no evi¬ 
dence as to what he was told ; and the 
letter sent by defendant's witness No. 3 
with Exhibit VI has no doubt been des¬ 
troyed. Put of the three witnesses con¬ 
cerned, defendant's witnesses Nos. 3 and 11 
are defendant’s close relatives and defend- 
ant’.s witness No. 12 his low paid servant. 
The story is not probable. For Karunakara 
could have found many better ways of 
secreting Exhibit VI than depositing it with 
an untrustworthy person such as the last men¬ 
tioned : and it will be shown later that 
the conduct of defendant’s witnesses Nos. 3 
and 11, of whom the former professes full 
knowledge of the importance of the docu¬ 
ment, was improbable in respect of their 
failure to rely on it. 

The direct evidence in support of Ex¬ 
hibit VI standing thus, it might be un¬ 
necessary to deal with the plaintiff’s argu¬ 
ment to rebut it. One branch of that 
argument, hi.s attack on the document on 
intrinsic grounds, has been considered fully 
by the lower- Court, and wo can concur 


on its rejection of it, hccan.so (htfn for it 
are wanting. For it depond.s on the allega¬ 
tion that a different nietliod of inscribing 
coppf*r plates wn.s in vogue in Jeypore in 
and on dkscrepancies between the 
terms of Exhibit W and historical fact.s, 
or*statements in Exhibit PHlt, a communi¬ 
cation by plaintiff to Government ; aiid 
the allegation and facts are not, in our 
opinion, adequately established, whilst the 
statements are in no way binding on the 
plaintiff in this suit and may easily have 
been mistaken. The other branch of llie 
argument, however, includes references to 
past occasions, on which it is alleged that 
Exhibit VI was, or, if it liad really been 
in the Thatrnz's knowledge cr posse.ssion, 
.should have been, relied on ; and they would, 
in any case, have called for mention in 
connection with tlie nature of defendant’s 
tenure and tlie plaintiff’s right to resume. 
We, therefore, proceed to a .survey of tlie 
course of defendant's enjoyment and deal 
with them as they occur in it. 

Though Exhibit VI is dated llitil*, it is 
admitted that its existence was not referred 
to until 18-03 in Exliibit X. Defendant, 
however, relies, first, on the fact evidenced 
by certain copper plates, that the Thatraz 
was making permanent grants of land, as 
consistent only with his tenure having been 
.such as Exhibit A'l entails. Dealing oidy 
with those at the end of the ISth century, 
prior to the Permanent Settlement, I 
observe that tlie evidence for the authen¬ 
ticity of tliese copper plates is no better 
than that regarding Exhibit VI itself. The 
objection that the dates in Exhibits XXVllI, 
XXA*lIl(i, XXVIll/;, and XXVllIc are 
alleged to be inconsistent with one or other 
of the two Hindu systems of chronology, 
according to which they are stated, has been 
established as regards at least Exhibit 
XXVIIIc. Exhibit XXVlII .series wa.s not 
produced by tlie grantees, when the Agent 
inquired into alienations of estate lands in 
1893 (Exhibit QQt^) ; and the evidence as 
to custody, that of defendant’s witness 
No. 6, does not show that it was proper, 
since there is nothing to connect the Seshaji 
Mutt referred to by him with the original 
grantees ; the Mutt, in fact, relied also on 
another later grant, Exhibit CCCC, by 
plaintiff’s predecessor. As regards Ex¬ 
hibit XXXll, dated 1768, there is the 
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evidence of the grantee's descendant, defend¬ 
ant's ■witness No. 7, and the estate 
manager, defendant’s witness No. ll. 
Neither explaiiis the recent custody of the 
document, or tlie fact that, Exhibit XXXII 
providing for a free grant, a quit-rent, 
which has once been enhanced, is now paid ; 
the grantee was a llrahmin, and the grant 
should appear in Exhibit NNI among 
^hrotriemSy not among tarifist or service 
luam villages. Exhibit XXVII in 1872 is 
tlio grant of a village mentioned in 
lOxhibits NNI and ; but no copper 

plate is referred to in the latter, and 
the evidence of Ibth defendant’s witness as 
to the amount now payable to the Thatraz 
is not reconcilable with them, or the terms 
of the Exhibit. I cannot, in these circum¬ 
stances, hold that these copper plate grants 
have been proved, or are the grants under 
wliich the properties in que.stion are or 
were held. They would, in any case, be of 
small weight as assertions of ownership by 
the Thatraz against the Maharajali, when, as* 
appears at pages dG to 48, District Gazetteer, 
the whole District was the scene of armed 
conllict, in which both Avere active. This 
conHict ceased shortly before Lord Hobart’s 
coicle and the Permanent Settlment. 

It is urged, and the lower Court has held, 
that there is no special probability that Exhibit 
VI would, if it had existed, have been referred 
to then by the Thatraz or Government. 
We have already declined to assume that 
Government made no enquiries and had no 
knowledge as to the Bissemkatak tenure. 

We add that the Thatraz, who was depriv¬ 
ed of his immediate reponsibility for collect¬ 
ing the sayer, can hardly have been ignorant 
of the pending Settlement and his duty to 
assert himself. Exhibit VII, already referred 
to, relates to the estate at this juncture. But 
Ave doubt whether it is safe to argue, from the 
reference to Sambunij in it, in favour of or 
against enjoyment as Thatraz by defendant’s 
lU’edecessor. 

The amount payable under tlie sanad 
then granted, Exhibit B, has been referred 
to by the loAver Court as involving a substan¬ 
tial correspondence between the portion of it 
assessed on Bissemkatak and the Rs. 2,200 
specified in. Exhibit VI and as, therefore, 
supporting the existence ’Of the latter in 
1803. The argument, by Avhich the appor¬ 
tionment to Bissemkatak of Rs. 2,229 out of 


the total peiMush is reached, is that based on 
Exhibits VII series and X, AA’hich we have 
already rejected. We add only that, if the 
liability of the Thatraz Avere really fixed 
under PExhibit VI, the difference of H.s. 29 
Avould require explanation and that none has 
been given. 

As regards the next period from 1803 until 
about 1845, it is plaintiff’s case that before 
1816 the Maharajah had removed the Thatraz 
and resumed his estate. Defendant entirely 
denies 'this, admitting, liowever, that the 
Maharajah attempted usurpation, Avaged Avar 
against the then Thatraz, Kamachandra, and 
imprisoned him. No distinct evidence as to 
this period is to be expected, when (as appears 
from the .District Gazetteer, page 268) 
'Jeypore remained an almost unknown 
quantity to the officers of the District.” 
Exhibit Z/i series are indeed Jeypore accounts 
for 1833 and ISoG, .showing that a varying 
income, corresponding neitlier Avitli that 
secured by Exhibit VI, nor any lease else- 
Avhere refei’red to, Avas realised; but they are 
of no special value. If, therefore, a conclu¬ 
sion is to be reached, it must rest on the 
evidence as to occurrences in 1845 Avlieii, 
according to plaintiff, the imprisoned Thatraz, 
Ramachandra, and his son, Krishnachandra, 
Avere dead, and the latter’s son, Narendra, 
attempted to regain possession (vide Exhibit 
TT2 and YY6, the latter a statement by 
defendant’s predecessor). The only definite 
fact is that, as Eshibit E series, suit registers 
of the agent’s Court, show, in 1845 and 1816, 
Narendra sued the Maharajah fur posses.-ion of 
the Bissemkatak estate and for Rs. 4,500 pro¬ 
fits; ard the direct inference is that the former 
liad been disposses«ed. The lower Court 
has refused to draw it because (l) it 
accepted the statement of Narendra in 
Exhibit X in 1853, that, the suit Avas f''r 
'.urplus funds ^-fter deducting t\w jamabandi, 
(2) the Maharajah, defei.dart, applied in the 
earlier suit by Exhibit XXXIX for attachment 
of the property and, therefore, could not 
have been in pusses.sioii of it. But the 
answer to (!• is, that Narendra's state¬ 

ments in Exhibit X, made after the begin¬ 
ning of the dispute Avitb the Maharajah, 
cannot be evidence in his successor's favour; 
and next, that there is no reason for prefer¬ 
ring them to the explicit vstatementn in 
Exhibit F series, official records, Avhen, 
morcovorj there is no rcconciiiatiun betAveeo 
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the reference to surplus income loss jamn^nimU 
as amounting to Rs. 4,S00 and tlmt in 
Exhibit F to tl.e annual income as only 
Rs. 5,200. As regards Exhibit XXXIX, it is 
doubtfal, in view of the probable laxity of 
pro'>edure, whether any inference can be 
justified. It is, however, to be observed that 
if, as t''e lower Court held and Narendra 
alleged in Kxhibil X, the suits were for past 
income only, an application for attachment of 
the property itself would have been out of 
place. The explanation is probably to be found 
in two facts. Firstly^ as Narendra admitted 
in Exhibit X and defendant in Exhibit YXG, 
the former’s possession had been interfered 
with; and secondly, as Exhibit E series show, 
Bissemkatak had been attached by Govern¬ 
ment for arrears of revenue due by Jeypore, 
and its release was ordered in June 1844 
or about a year before the earlier of the suits 
was filed. Tliis attachment is not in itself 
.significant with reference to the independence 
of the former estate since, on either party s 
case, it would have been liable for such 
arrears in consequence of its inclusion in the 
Jeypore sanad. But it is at least possible 
that the Maharajah took this opportunity 
and made his application in order to impose 
on the Court the responsibility for terminat¬ 
ing the confusion in enjoyment, which the 
attachment would have enhanced. In deal¬ 
ing with this part of the case, the extent to 
which plaintiff’s contentions are conceded is 
material. In Exhibit X, Narendra’s petition 
in 1853, he said that he had been compulsori¬ 
ly prevented from managing, and defendant 
in Exhibit YYb admitted that it was only in 
1842, after the imprisonment and exile of his 
grandfather and father, tliat Narendra raised 
his forces to regain possession. Wlien so much 
is admitted, there is no reason for distrust¬ 
ing the explicit statements in Exhibit F series 
that possession was sued for, or holding that 
Narendra was in possession in 1845-(). The 
suits (and it is possible that they were 
really onlyones re-admitted and re-numbered) 
were in any case dismissed for default 
The inference is privid focie that Narendra 
could not sustain them and had not the 
almost conclusive evidence, Exhibit VI, in 
his possession. The lower Court rejects 
this, oonoluaion, firstly, on the ground that 
in the disturbed state of the country, these 
legal pi’oceedings would have been a sheer 
farce.” But sometliing more is necessary to 


explain Narondra’s abandonment of litigation, 
which he liad thought it worth while to 
institute. Defendant a explat>ation is based 
on the statement in Exhibit X that satisfaction 
was obtained from the Maharajah out of Court, 
presumably the lease at Rs. 1,500 referred to 
in Exhibit K; and it is argued that having ob¬ 
tained this lowrental,Narendra would nothavo 
relied on Exhibit Vf, which made him liable 
for Hs. 2,200. But Exhibit X is, as already 
observed, inadmissible in defendant’s favour. 
The lease at Rs. 1,500 is referred to only 
in Exhibit X and it is described there 
as justified by the jungly nature of the 
estate and as merely temporary; and it, there¬ 
fore, was not obviously more advantageous 
than the permanent tenure under Exhibit 
VI. Moreover, if the latter document had 
existed, it is to be supposed that it was 
known to the Maharajah, or would have 
been brought to his notice in the course 
of the negotiations ; and that its surrender 
would have been insisted on. The inference 
that Exhibit VI was not in Narendra’s 
possession at this time must, therefore, be 
sustained. 

This deposition of the Thatraz and his 
re-entry are the foundation of plaintiff’s 
contentious, that his services were dispensed 
with by the Maharajah and his estate 
resumed, that his original right was 
extinguished and that, whatever its extent, 
the new grant under whicli he re-entered 
does not justify his present pretensions. 
This contention is the subject of issue V. We 
concur in the lower Court’s finding on it in 
defendant’s favour holding that tlie occur¬ 
rences between 1824 and 1842 loft the 
right of his predecessor unaffected. That 
decision, however, will not be of nse to 
defendant, since we shall hold that such 
right was not as extensive as he alleges ; 
and we, therefore, give our reasons for it 
only shortly. Fu\rfly, with reference to 
Vizimiagoram Maharaja v. Siiryanamyana (!', 
we do not think that the evidence establishes 
anything of the nature of a resumption 
and re-grant on a new snvnd and different 
tenure, or more than a dispossession and 
re instatement. And next, so far as plaintiff 
relies on defendant’s failure to regain pos¬ 
session by suit during his exclusion from the 
estate over twelve years, from 1824 till at least 
1842, more probably 1846, that is supported 
only by reference to section 18, Regulation 11 
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of 1S02, and Sita Ham Vn^itdev v. J^handerav 
Bulkriuhna (2), Radhnhni and Ivimchandra 
Kanher v. Anantrac lihngvant Veshpande (3) 
and (hinga Gohind Mundul v. CidJcctoi of the 
Tivenfij-four Fergunuahs ( t). Those decisions, 
however, dealt with the Regulation applicable 
in Bombay; and the lower Court was right in 
following Secretary of State v. Vira Faynn (8) 
to the contrary effect. Reference may also be 
made to the deci.sion of tlie Privy Council in 
Fatimnhilmssa Begum v. Snndar Fas (14-) on 
section 1, Act XIV of 1875, a provision 
similar to that in tlie Madras Regulation. 
Authority is against plaintiff's contention 
and it must fail. 

The lease at R.s. 1,500 is referred to in 
Exhibit K as granteil by tbe Maharajah. 
But in tlie plaint it is alleged as granted 
by his son who was at feud with him, and 
as subject'^o a further obligation for service 
wdth 700 pails (men-at-arms). We shall 
return to the evidence regarding service. 
It is sufficient that tliis lea^e w'as superseded 
by another in 1854 at Rs. 2,500 with the 
same condition for service. Tlie lower 
Court’s finding to that effect is not 
disputed, and the objections to it and 
subsequent leases based on coercion and 
misrepre.sentation have not been pressed in 
this Court. Reference has already been made 
to Exhibit X and the Agent’s attempted 
negotiation in 1853 in cannection with the 
alleged first reliance on Exhibit VI; and it 
is now to be noted that the failure of the 
Thatraz to appear before him and produce 
that document acquires additional significance 
in view of his further failure to rely on 
it to resist the enhancement of rent, wdiich 
took plaf’e in the following year. There is, 
moreover, the fact that the tmnslation 
given in Exhibit X of the copper plate 
then referred to differs from Exhibit VI 
in the important respect^ that it does not 
specify the Thatraz or any other person as 
grantee, an; omission not likely to have 
been due to inadvertence in the circumstances. 
There is, accordingly, room for doubt 
whether Exhibit \’I was in fact referred 
to in Exhibit X and strong reason again.st 
belief in the Thatraz’s possession of it. 
There is no suggestion in E.xhibit YYd 


(14) 27 C. 1004; 27 L A. 103; 4 C. W. N. 563. 


that this rent of Rs. 2,500 was not paid from 
1855 to 1863; and Exhibit WVY, a return 
submitted to Government in 1862, refers to 
it. The fact that this lease was superseded in 
1864 by another at Rs. 5,000 is not disputed 
here. It is, however, contended that the 
latter had no effect, because there is no 
evidence of any payment of rent under it, 
and that it involved no enhancement of rent, 
because it included in addition to Bissemkatak 
additional land, the Rayabiji iinttab. But, 
the lease being admitted, it is for defendant 
to show that it w'as ineffective ; and, though 
there is no evidence on either side as re¬ 
gards the period, there is again no sugges¬ 


tion in Exhibit VYd consistent wdth defend¬ 
ant's contention, and there are explicit 
references to this lease in tbe next lease, 
Exhibit HHHl and Exhibit HHHi. The 
argument that there was no enhancement 
is untenable, being based only on tbe 
fact that in 1865 the Diwan of the Thatraz 
remonstrated with the Maharajah for not 
reducing the people of Rayabiji to sub¬ 
mission in accordance with his promise and 
on the infex’ence that Rayabiji had been 
newdy included in the lease. That inference, 
how'ever, corresponds with nothing in ex¬ 
hibit YY6, or elsewhere in evidence. It wa.s 
not .suggested in tbe lower Court, and it is 
not clear from any available information, 
that Rayabiji had not been leased as part of 
Bissemkatak throughout. Tbe next and last 
lease, that in 1877, is evidenced by Exhibit 
HHHl, copy of pafta obtained from the 
Agent’s oflice, the original having been lost 
or destroyed by fire {I'lde Exhibit TT) ; and 
tbe first point taken against it is that it is 
inadmissible, because tbe original would be 
inadmissible, being unstamped. The 
answer is that no Stamp Act i.s shown to 
have been applied to the Vizagpatara Agency, 
including Jeypore, after the supersession of 
the ordinary law in it under Act XXIV of 
1839. The next is that the oWginals f't 
Exhibit HHH series cannot be taken to 
have been unstamped, if a stamp was re¬ 
quired. The burden of proof that this was 
so would in England be on defendant’s side 
\,Manne Investment Co. v. Haviside (5)1. 
But, even if tbe law is different in India, 
we should still bold on the evidence that 
Exhibit HHHl had been duly executed. 
Tbe oral evidence of persons who saw it is 
interested and untrustworthy on both sides. 
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Nothing can be inferred from plaintiff’s 
failure to produce the corresponding murid- 
Uhl, the original of Exhibit 1111112; for 
there is no reason for supposing that it 
would show whether tlie patfa, Exhibit 
HHHl, was stamped or not. Hut tlicn, 
apart from any presumption under section lit 
of the Indian Evidence Act, there is the cor¬ 
respondence to bo referred to, whicli shows 
that the transaction was curried through 
■with the knowledge of the Agent and !iis 
assistant, who might, at any time, have 
called for the original document and would 
have impounded it, if it had been tlieir duty 
to do so ; and there is the evidence of defend¬ 
ant's witnesses Nos. 3 and 15 and Exhibit 
XXXI to show that it was actually on one 
occasion sent to the Agent for reference. In 
these circumstances, a decision is justified 
that it was in order and bore a stamp, if in 
fact a stamp was required. Defendant has 
applied to us to admit further documentary 
evidence in appeal from the records handed 
over to him by Government, after he attained 
majority. Hut we find that he was informed 
of the existence of these records and invited 
to arrange for their transfer by the Agent s 
letter, dated 22nd February 1910, tiled with 
his atfidavit, that is, after the examination 
of plaintiff’s witness No. 11 and before bis 
own evidence was taken. If, therefore, lie had 
shown ordinary diligence, he could have 
produced these documents at the trial. Their 
admission no\v would, accordingly, be unjusti¬ 
fiable. 

The evidence regarding this ca.se is con¬ 
tained in Exhibits G, H, J, K, GG, RR, SS, 
GGG, HHH, LLL series and XXVI. It 
shows that owing to the failure of the 
Thatrnz to perform what may for the pre.sent 
be refolded to as his service on two occasions, 
the Mfdiaraja proposed to resume his estate ; 
that the Agent, who was informed of this 
intention, intended to inquire judicially into 
his right to do so or to enhance the rent, and 
reported hi.s intention for the information of 
Government : and that, when the Settlement 
embodied in llie original of Exhibit HHH was 
effected, he insisted on satisfying himself as to 
its terms. The proceedings were, accordingly, 
in no way hurried or perfunctory, and 
the Tliiitraz was in effect invited to resi.st 
an enhancement. Yet he made no attempt to 
do so by alleging the existenoo of Exhibit 
VI, or moving the Agent to obtain its pro¬ 


duction. Tlie result svas that he accepted 
Exhiiiit IlITH with the greatly increasol 
rental of Rs. 15,000 and an obligation for 
attendance with 500 puiks. 

In tlio succeeding year, as Exhibit FI'E 
shows, tlie Thatraz considered himself hound 
by lOxliihit Ulllll : and Exhibit KKK series, 
the Jeypore accounts, justify a conclusion 
that payments were made in accordance 
with tlie lease until defendant’.s accession 
and the a.ssumption of charge of his e.state 
by Government during his minority. He, in 
fact, gave effect to his intention expres.sed 
in Exhibit FFF and attempted to presume 
on tlie increase in his own rent by raising 
that of tlie holders of tliree subordinate 
tenures, one created by himself, Vide Ex¬ 
hibits N, 0, Q,‘R. From 1877 until 1890, tlie 

only other incident calling for notice is the 
Agent's statement in Exhibit TT2, a report in 
1S83, that he bad beard at Hissemkatak of a 
copper plate pattu, which was not then to 
be four.d. Hut tliis reference is not of 
weight, since there is nothing available 
regarding tlie extent of the Agent's inquiries, 
or the source of his information ; and as he 
referred to tlie palfn as for Rs. 2,500. it in 
no way probablises the case for Exhibit VI 
for a rent of Rs. 2,200. After Government 
assumed charge of the estate, Rs. 15,000 
was paid annually without demur on the part 
of defendant's relatives, althougli, in recom¬ 
mending the assumption in Exliibit TT, the 
Agent had doubted “ wliether the jjrant 
should be acknowledged in its present per¬ 
manent form.” His doing so possibly led 
to defendant's pre.sent attempt to disclaim 
it. The manner, however, in wliich the 
attempt was made, indicated no intention 
to rely on any tenure sue)' as Exliibit VI. 
For, it began with a plea in Exhibit GO, 
that it would bo inconvenient or impossible 
to render service and it was only in Exliibit 
YYI tliat plaintiff was informed of the claim 
to hold at a permanent rent of Rs. 2,200 
wit'-.out service, and that claim was then 
based, not on Exliibit VI, but on the Per¬ 
manent Settlement. 

This clo.ses the story of the relations 
between the parties ; and the Hr.st conclusion 
authorised by it is acainst the antheriticily of 
Exhibit VI. Whatev-r the 'iiterest nr duty 
of the Thiitraz to plead it up to and at the 
Permanent Seltlcmont (and it is not so clear, 
as the lower Court supposes, tlmt he had 
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none) liis failure to rob' on it on snU^-quont 
occasions is irreconcilable with his knowledge, 
or posses.sion of it, or its existence. It has 
already been shown tliat the evidence as to 
its custody immediately before its production 
in 1891 is unsubstantial. In 1116*56 circum¬ 
stances, we cannot make any presumption 
under section 90 of the Indian Evidence Act 
regarding it and we, therefore, dismiss it 
from consideration, Hnding i.s.sue II in plaint¬ 
iff's favour. 

This result reached and defendant’s argu¬ 
ments founded on Exhibit E series, VII 
series and IX having been rejected, there 
is no reason against accepting plaintiff’s con¬ 
tention, b.ised on tlie explicit and nnqualitied 
references to Eissemkatak in Exhibits A 
and 1), that it formed part of the assets on 
which plaintiffs znniin lari was permanently 
settled and was not treated as lekhiraj or 
land exempt from the payment of public 
revenue. I’hat is our Hnding on issues I 
and Ilf. The Question is then whether the 
Maharajah wasentitled tomike the subsequent 
enhancements of rent and whether plaintiff 
is entitled t<^ claim at Rs. 15,000, the rate 
provided in Exhibit HHIll. 

Defendant relies in this connection on the 
reference in clause 4 of the sannwl, Exhibit 
D, to alienated lands, paying a small quit- 
rent, (which quit-rent, unchangeable by you 
is included in the assets of your zemindan)'" 
as an unqualihed pi'o]iil)ition of enhancement.s, 
such as plaintiff lias proved. Comparison of 
the clause with the corresponding section 4 
of Regulation XXV of 1802 shows that "a 
small quit-rent ’ meant a favourable one. 
Eat the provision i.s otherwise obscure and 
we have been shown no authority explaining 
it. Argumerit has been based on section 12. 
It, however, forbids only the appropriation 
of land to religious or other purposes with 
tlie intention that it shall be exempt from 
its portion of the public tax and the resnmp- 
tion or enhancement of the assessment on 
laud already so appropriated at the date of 
t)ie Settlement. We ohsewe, first, that the 
word ■ alienated” in clau.se 4 is, in our 
Opinion, to be understood as covering only 
permanent grants, fince there is no warrant 
in authoritv op practice for applying it to 
mere temporary leases, however long their 
ctirren-y, su-li as thpleaded by plaintiff, 
which are not show.a ti have been, or to 

4 


have been niulerstood by the parties to them 
as being, permanent. N’e.rt, none of tho.se 
leases is shown to have been at a favourable 
rent. For, the only evidence ^s to the actual 
yield of Eissemkatak is the Circuit Com¬ 
mittee’s account, Exhibit NXJ, and we agree 
with the lower Court that it is of little 
value [vide also Venkata Narasimha Appa Uao 
Bahadur v. Sobkanadri Appa Rao Bahadur{X'A)] 
and there is nothing improbable in the 
suggestion made in Exliibit K and elsewhere 
that the rent was increased, as the country 
reclaimed. L'lstti/f clause 4 in our 


was 


opinion, prohibits enhancements imposed hy 
the zemindar, not those, to which the lessee 
consents, as we have found that the Thatraz 
did in the present case. In the result we 
find on issues VI—VIII and XVII that the 
rent of R^. 15,000 and the other enhanced 
rents accepted previously in 1854 and 1861 
were not within the mischief of, and the first 
mentioned is not unenforceable by reason of, 
clause 4 of Exhibit D. No other objection 
has been argued in this Court in this connec¬ 
tion, and plaintiff is, therefore, entitled to 
recover the amounts claimed by him in ac¬ 
cordance with Exhibit HHHl. 

His remaining claim, to resume defendant’s 
e.state, must be dealt with on consideration 
of the service character of its tenure. For, 
it is not suggested that defendant would 
not be entitled to relief against the forfeiture 
incurred in respect of liis default in payment 
of rent: and his description of his holding ns 
independent and permanent at a fixed rent in 
Exhibit EB is not such a repudiation of Ids 

landlord’s title as would entitle plaintiff to 

veViei Kali Kishen Tagore Oolnm AH (9)t 
Kali Krishna Tagore v. Golam Ally (10) and 
l^uhamma Deri v. Vaikitnfa Hegde (11)]- 
tailed reference to the evidence as to service 
has hitherto been postponed for the .sake of 
clearness; and we now refer shortly to the 
law before dealing with it. Numerous 
authorities have been cited. But it is useless 
to refer to cases .such as Raja Venkatnrangayya 
v. Roranki Appalarazn (d) and Parfhasarathij 
App'i Rao V. Secretary of Stale (7), 
in winch the claim to resume was made 
by G-overnment, not the zemindar, when the 
material principles really lie in a small 
compass and can be gathered directly from 
two decisions, one of them recent, those of 
the Privy Council in Forbes v. Meer Mnhnmnl 
Tuque'* (12) and Venkata Narasiniha Appa Ran 



Vol, XXIX] 


INDIAN CASKS. 


877 


MAHAUAJX OK JtCYl’OUK V, UUKMINI I’AmMAUADKVl. 


BaliatJur v. SohlKittiulnn' Af'l'ft /mH' lUhnihn' 
Q8). The fir^t condition, on which they 

oontemphde'losumption as pevmissil.le is 
that the estate sliall have been included in 
the assets of the on which the 

Permanent Settlement was made ; our finding 
of fact already reached entails that this 
condition is complied with, and it is un¬ 
necessary for us to found our conclusion 
on the presumption based on the nature 
of the service, regarding which argument 
was offered. Tlie next condition is that 
either the grant is for service in lieu ct 
wages, in which case the grantor s right to 
resume is absolute, or that, if the grant 
is of an estate burdened with service, the 
grantee, even if that service is obsolete or 
unnecessary, is unwilling or unabl'^ to 
perform it. In the present case, however, 
it is in fact unnecessary to inquire winch 
of these descriptions is applicable to the 
grants, because in his letter, Exhibit BB, 
defendant denied his obligation to render 
service and impliedly refused to perform 
any, and such inquiry would, moreover, be 
meaningless, because both descr.pt.ons 
assume that an enforceable obligation for 
service is in question, and we shall bold in 
accordance with defendant’s contention that 
none is established. In these circumstances 
we do not consider at length bow far tlie 
tenure of Bissemkatak possesses the charac¬ 
teristics of a grantsubiecttoaburden of service 
enumerated by this Court in the portion of its 
indgment inreiikatn Nnrasinha ApptiRao lla- 
hadnv v. Sohhanadn Appa Bao Baliadn)’ 
which the Privy Council adopted. For only 
the presence of the second, _ fixity of tenure, 
could be discu-ssed. As to it, a finding in the 
negative-would follow from our conclusion 
that the rent was enhanced on three occasions. 

The lower Court’s findings are that the 
nature of the service up to 1SG8 was uncer¬ 
tain and that after that year it was render¬ 
ed as matter of courtesy. It did imt decide, 

as we are asked to do, whether _ anything 
which can be described ns service m exigible 
from defendant at obligation is 

described in Exhibit HHHl as a tendance (1) 
with 500 paih at Dusserab on the occasion ot 
the annual festival 'and Durbar and (■>) when¬ 
ever such attendance is directed, when the 
Thatra/. goes on sircar business. Ihe 
question is whether tbi^ de.ocription read 
in tlie light of history, or as it stands, in¬ 


volves anything cnfuveealile as a eondilioii 
of tlie bolding. 

There is little doubt that prior to Per¬ 
manent Settlement llissemkalak was held 
primarily on a military tenure. No doubt, 
the only distinct evidence to that effect is 
Mr. Oram’s statement in Exhibit NNl. Put 
the fact would be ii. accordance with the 
usageof this part of the country, as disclosed 
elsewhere in that report and the Gazetteer; 
and there is defendant’s admission in Exhibit 
YY6, in accordance with his predece.ssor's 
statement in Exhibit X, that iMalloo 
ilahunty,whoheld theestate in tlieseventeenth 
century, “formed -a well-organised force of 
armed men to protect him.seU” and that 
his son promised Jeypore ‘ military aid in 
exchange for a formal acknowledgment of 
his title.” Such military arrangements, 
of course, sliould have ceased witli the 
Permanent Settlement in ISO'2; and it 
cannot matter that the unauthorised main¬ 
tenance of armed force was actually con¬ 
tinued till later, except in so far as it can 
be shown that those forces also performed 
private service, which the law permitted. 
Such maintenance is, in fact, referred to 
by Col. Campbell in 1852, in Exhibit 
XXVII a, when tbe Thatraz u.sed his 
force against that “of his superior of 
Jeypore.” And in Exhibit XXVIIh, in 
1861, Sir W. Robinson wrote regarding the 
absence of any provision of Government for 
Police and Magistracy in Jeypore and the 
anarchy which had resulted from the failure 
to a.ssume control from the zemindar, who 
was not providing for it efficiently. In 
1SG3, when the Government Police was 
established, the Agent, Mi-. Carmiclnel, in 
Exliihit XXIV, stated that the Thatraz 
had been maintaining two hundred salaried 
peons and that every tiiird man in Rissem- 
katak village swaggered about witli a 
sword. He said that Jeypore “though every¬ 
where acknowledged as Suzerain, had not 
always the direct control,” and made the first 
distinct allusion to the nature of the service 
as liaving been “commuted into a yearly tri¬ 
bute of Rs. 2,500; besides wbicli, when specially 
called on to do so, the feudatory is expected 
to accompany the Suzerain with a numerous 
retinue on his travels. The last occasion 
of his doing so wav during the visit paid 
by tbe present Rajah of Jeypore to the 
Rajah of Vizianagram in 1859. The 
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Thatra.iaU ilien came foinvard witli a rabble 
of five hundred men.” Tlie quostinns to 
which the existence of these irregular forces 
gave rise, were in fact stated twice from the 
point of view of Government by another 
Agent, Mr. Goodrich, in I'^To and 1877, in 
reports, Exhibits XXV and XXVI. In the 
first, with general reference to the Jeypore 
Agency, he mentioned tlie exi.«ten''e of a 
numerous body of pniks, whose tenures 
require revision. Upon tliein. by tlie tenure 
of tlieir assigned .salaries or favourably 
assessed lands, are incumbmit the Police 
duties of the country, ^ the guarding of 
prisoners, the escort of trea.sure and the 
general duties of subordinate revenue 
servants." In the second, on the occasion of 
the death of one Tliatra/, he spoke of 
enhancements of rent by the ^lahara.jah and 
went on to refer to the subsistence of custo¬ 
mary .service after its original military 
justification had been abolished. Jn both 
reports, altliough his point was the advis¬ 
ability of Government taking advantage of 
the service, he recogni.sed that its cliaracter 
had changed and in the earlier he defined 
its subsisting civil and private characteris¬ 
tics. The periud was one of transition and 
the evidence regarding it general, tlie one 
reference in it to a particular incident, tlie 
journey to Vizianngarain, being misleading, 
since “the present ^laliarajah" in 181‘3, the 
date of Exhibit XXIV, had iidierited in 
1860 (IVdc (Gazetteer, pagf» 26-1-) and the 
action of the Thatraz in a?companying him 
in 1859 before his accession i.s, therefore, 
inconclu.sive and may perhaps have been 
part of one of the latter’.s intrigues against 
ins predecessor (Gazetteer, pages 268, 260). 
The result is, at mo.st, that the service, after 
the loss of its military character, was still 
regarded as subsisting for private purposes 
and more lon.sely, for such purpo.ses as the 
disturbed and unorganised condition of 
the country led the Maharajah to provide 
for until about 1863. Tho.se purposes 
probably included such dutie.s in respect of 
the maintenance of law and order as the 
Code of Criminal Procedure would have 
irapo.sed on landholders on the plains. But 
there is nothing to support a distinct 
conclusion as to what they were, or to 
.show that they were of a public nature 
or to explain or define the terms of Exhibit 

HHPU. 


The evidence as to the service of 700 
paiks stipulated for by the lettings in 1854 
and 1864 is general. In Exhibit UUG 
Government opined that the service was to 
wait on the Maharajah with a retinue of 
paikii or peons on occasions of importance, 
consistently with the terms of the lea.se of 
the .«ame year, Exhibit HHHI, which have 
already been given. After 1877, we have 
inclication.s that the Thatraz was regarded 
by Government as able to embody some sort 
of force, Exliihit AAAA series and Exhibit 
XXII5 and Exhibit XXltr. But they do 
not entail his being in any way subject to 
Jeypore for the purpose. For they are all 
calls for a.ssistance in quelling tlie same 
disturbance in 1880; and it is not material 
that Exliihit AAAA series were addressed 
to the Alaharajah, when the otlier two were 
addressed to tlie Thatiaz direct. As regards 
the duty to attend at Diisserah, default in 
it had been the begimiiiiir of tlie incidents 
which resulted in Exhibit HEHIiri 1877. 
Ihe correspondence lia.s already been refei'red 
to and no doubt indicates that the Thatraz 
did not demur to the Maharajah’s preten¬ 
sions. Subsequent exhibits, P^xJiibit CCC 
.seiies and TT2, show that up to 1887 there 
liad been attendance at Du.sserah in some 
years and apologies for absence in otJiers. 
During the minority of defendant from 1889 
till 1903 the obligation to attend was 
commuted hj' the Agnnt in charge of Iii.s 
e.state for a money payment, apparently 
without demur from his relatives. But on 
attaining majority, defendant, a.s already 
.stated, having at first explained his absence 
on grounds of inconvenience, (inally disclaim¬ 
ed all obligation in Exhibit BB. 

The evidence, so far referred to, relates 
only to attendance at Uusserah, that being 
the first condition referred to in Exhibit 
HHHI. llie second condition, attendance 
when on Sircar business, is so indefinite as 
to be unenforceable; and we refer to it no 
further. It is, accordingly, on the character 
of attendance at Dusserah a.s an enforceable 
condition of the tenure, that plaintiff’s case 
depends. We do not think that attendance 
on ceremonial occasions i.s such a condition. 
No witness, who sp(*ke to tlie course of Dio 
Durbar which i.s lield, de.«crihed anything 
beyond the compliments u.snally paid by an 
inferior to a superior as passing; and we 
have been referred to no authority dealing 
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with a claim to resumption, in whicli an 
obligation merely to be present, even 
accompanied by a retinue, was regarded ns 
sufficient. In every case, the service 
consisted in the doing of some act for the 
beneht of the grantor; and we have been 
shown no reason why less should be required 
to prove the service character of tlie tenure 
hero. Defendant’s duty is at most analogous 
to that of English copy-holders to do suit in 
the Court of their manor; and default in 
it will not entail termination of the holding 
[Halabury’s Laws of England, Volume VlIT, 

page 1*1]. . , ■ • «• 

Default in this attendance being insulh- 

cient to support plaintilf’s claim, he has 
attempted to prove that a furtlier duty, not 
referred to in Exhibit HHH or definitely in 
any record, has been annexed to it by custom, 
that of guarding the idol, which on the 
occasion of the Dusserah is taken in proces- 
■ sion, and he has argued that some infer¬ 
ence as to the existence of definite enforceable 
duties is entailed by defendant’s enjoyment 
of the title of Thatraz, signifying lord of 
the army. The second point can be dealt 
with shortly. We no doubt find defend¬ 
ant's predecessors enjoying that title from 
the earliest times and there are references, 
for instance in Exhibits HH, YYY, XXVI, to 
some sort of investiture, though it is not 
clear that it related to the title, not the 
estate. But it does not follow that any 
office, or, after the abolition of the military 
service, any distinctive duties were in 
question. For the defendant’s witnesses 
speak of other petty tenure-holders, des¬ 
cribed only as Patros, fulfilling similar, 
though smaller, obligations in the way 
of attendance with paiks at Dusserah, and 
the lower Court has mentioned two zemindars 
whose use of the title of Thatraz is recog¬ 
nised, though they are independent of any 
superior (Gazetteer, page 298). There is, 
accordingly, no reason for presuming any con¬ 
nection between the title and subsisting 

obligation for service. 

Lastly, as to the evidence that the Thatraz 
is bound to provide a guard for the idol, 
it is that his paiks take part in the proces¬ 
sion and that a few of them guard the 
temple: but it includes no reason for assuming 
that they do so in the performance of a duty, 
and not in the enjoyment of a religious pri¬ 
vilege. There is some evidence, that of 6th, 


7th, 9tli plaintiff’s witnesses, that they 
received hatta from the Malmrajali. But it 
is contradictory and worthless; and, as it 
does not show whether the payments were 
simply for expenses or included remunera¬ 
tion, it would, if accepted, prove nothing. In 
these circumstances we find that no duty to 
guard the idol is establislied. As we liave 
found that mere attendance witli paiks at 
Dusserah is not a service default in whicli 
would justify resumption, our decision on 
issues IX and X must be against plaintiff’s 
right to resume. 

We, accordingly, allow the appeal, modifj^- 
ing the decree of the lower Court to the 
extent tliat plaintiff will liave decree for 
Rs. 4-5,000 in respect of the kattuhadi or 
rent due for Faslis -313, *314, 1315, witli in¬ 
terest at () per cent, per annum to date of 
lowerCoiirt’s decree and subsequent interest at 
6 per cent. Tliis suit is in other respects 
dismissed. Each party has failed as regards 
a substantial part of his case. We, 
therefore, make no order as to costs in either 
Court. 

Sankauan Naiu, J.—I agree. The compro¬ 
mise of 1877 and the excliange of patta and 
muckilika in the same year are not denied 
in appeal The Agent holds that the agree¬ 
ment is illegal as it is opposed to section 4 of 
the Permanent Settlement Regrulation of 1802 
and clause (4), Exhibit (Dk 

I am unable to agree with the Agent that 
the agreement is illegal on that ground, if 
Exhibit VI is genuine, there is nothing to 
show that the amount payable under it was 
only a quit-rent and there is no pretence for 
saying that it was a favourable quit-rent. 
Bat I agree with my learned brother that it 
is unsafe to act upon Ethibit VI. 

The ab)ve observation as to the rent under 
Exhibit VI applies also to the amount, if any, 
payable to the plaintiff according to Col¬ 
lector Alexander in 1803. The increase of 
rent on more than one occasion, with the 
knowledge and approval of the Collector, and 
the reason assigned for it, i.e., increase in 
cultivation, show, on tlie other hand, that 
what was paid was not quit-rent. Nor is 
there anything to show that what the chief 
of “Bissemkatak” was liable to pay before 
the Permanent Settlement was rent for tlie 
use of land. It might have been tribute 
that he paid. In fact, there is no evidence 
to show the legal relation which subsisted 
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hetwoon Jeypovo and Dissemkatalc, oi* that 
it Avas nndor a grai^t from tlio Jeyporo 
Rajas that the liissemkatak chief acquired 
this tract of country. It was not 
“alienated” land under clause (4', Exhibit 
D. Again, if the latter Avas liable to render 
military service to his Sovereign, then he 
Avas not holding the land for any quit-rent 
oidy and on that ground also the section 
would not apply. 

For these reasons I hold that the agree¬ 
ment is legal and valid. 

The defendant must, therefore, pay the 
rent due under the patfa and iinichilika. 

It Avas then argued that according to the 
terms of the palta^ tlie defendant is bound to 
render service and as he has failed to do so, 
the plaintiff is entitled to recover possession. 
Assuming the defendant is bound to render 
service under the agreement of 1877, there is 
nothing to .show that the defendant forfeited 
the raj on default to render the .same. The 
pafta does not make it a condition. Con¬ 
sidering that the chief of Rissemkatak Avas a 
ruler and a landed proprietor, Avho held land 
brought by him under cultivation, v’cry strong 
evidence is required to prove any condition of 
forfeiture as alleged by appellant. The nature 
of the so-called service places the matter 
beyond doubt. The alleged service is said 
to be attendance at the Dusserah festival and 
for certain other ceremonial purposes. 
Besides being indeHnite, this is not service. 
It is only a mark of respect Avhich every 
person, even an official, is expected to pay 
and pays to his superior. 1 agree Avith Avhat 
my learned brother has said on this question. 

On thisvieAv, it is unnecessary to consider 
the rehitions of the parties before the 
agreement. If it is, I agree Avith my learned 
brother in his observations with one excep¬ 
tion. I do not think that sufficient rea.sons 
liaA'e been .shoAvn to differ from the finding 
of the Judge in paragraph 19 of his judgment 
that the grant.s made by the Bissenikatak 
chief are genuine. Tin's, Ijowever, does not 
affect the result. 

Appeal alhnceih, T>en’oe moth'fieil. 


ilADRAS HIGH COURT. 

AI’PRAI, A'lAINST OsDER No. 84 OK 10l4. 

April 1, 1915. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justic- Tyabji. 

MUNICTPAD COUNCIL. KUMBAKONAM 
—Respondent—Api-ellant 

R. SADAGOPACHARIAR— Petitioner- 

Respondent. 

Civil Procedure Code (Act XIV of 1882), s. 683— 
Application for restitution—Iteversing decree, vhether 
contains direction to restore any hen^ftt received-- 
Civil Procedure Code (Act V of 1908^, s, 144, scope of. 

Applications inado to obtain restitution under 
section 583 of tlio Civil Procoduro Code, 18^2, arc pro¬ 
ceedings in execution of the ajipellate decree, Avliich 
the successful jiarty has the right to treat as 
containing a direction to the other jiarty to restore 
Avhatever benefit the latter has derived throngh 
execution under the reversed decree. lP* 2.] 

Veuhn/ya v. Itoghrivacharlu, 20 M. 448, followed. 

A decix‘o for restitution passed in favour of a 
jierson in 1907 cannot be deemed to liave censed to 
exist in 1909 and can be executed Avhother an order 
fif the first Court directing sucl; restitution has been 
passed or not. [p. 381, col 2.] 

Section 1-14 of the now Civil Procedure Code does 
not apply to decrees passed before tbe Code came 
into force, j p. 381, col. 2.] 

Appeal against an order of the Court of 
the Subordinate Judge of Tanjore, in Execu¬ 
tion Appeal No. 2504 of 1912, in Original 
Suit No. 23 of 1902. 

FACTS.—In 1904 the Knmhakonam 
Municipality obtained a decree against one 
Raman Chetty, a toll gate contractor, for 
about Hs. 5,000. In li^07 he got this 
decree reAersed by the High Court on 
appeal, on the ground that the ilunicipal 
contract Avith him Ava.s not in Avritiiigas 
required by section 95 of the District 
Municipalities Act. The Municipality 
before the reversal of the decree had executed 
it and obtained Rs. 1,200 in cash from Raman 
Clietty : it had also attached a debt due to 
Raman Chetty by the Dharmapuram Pandara 
Saunadhi. For releasing this attachment the 
Pandara Sannadhi had executed a promissory 
note to the Municipality in 1906 for 
Rs. 2,300 for which the Municipality entered 
satisfaction. Tbe present respondent along 
Avith other decree-holders attached Raman 
Chetty’s right to restitution as against the 
Municipality. In 1911 the respondent pnt 
in an execution application to obtain 
restitution not only for the Rs. 1,200 paid 
in cash to the Municipality by Raman Chetty, 



Vol. XXIX] 


INDIAN CASKS. 



MUNlCU'AIi OOUNaL, KUMHAliONAM V. SADAOOI’ACHAUIAI!. 

In Venkayyawliaghacacharlni'^J^itwaH IreKl 
1 dissenting from an obiter (Uctuin in KanifuiDi 


Lut also for the Rs. 3,200 due under the pro¬ 
note for which satisfaction had been entered. 
The Sub-Judge of Tanjore allowed restitution 
only for the Rs. 1,200 and disallowed the 
remainder. This appeal is against that 
order. 

Messrs. S. Sruiicasu .UV/uflurand liiija- 
gopalachariar^ iov the Appellant, contended; 

U) Under section 1-At of the new Civil Pro¬ 
cedure Code the application was not one in exe¬ 
cution, (2) as it was tiled more than three 
years after the reversal of the decree, it was 
barred by limitation, (3) even if it were 
otherwise, a separate order entitling restitu¬ 
tion was necessary before applying for execu¬ 
tion. as enunciated by the decision in 
JSart Urtrmun v. Narayana Pattar (1), and 
(4) as the application was put in after tlie 
new Civil Procedure Code, it was governed 
only by the new Act. 

Messrs. /C /i. SiibriiiH(ini(i {^(xslri and 
V. \ ejikataehariar, for the Respondent, argued 
cmtni. 

JUUGMKNT.—The questions for con- 
siderationare (1) Whether an applica¬ 
tion for execution to obtain the beneht ot 
restitution, which a person became entitled 
to by reason of an Appellate Court having 
reversed the decree of the Court of hrst 
iastance, is an application for execution of 
the decree passed on appeal, the reversing 
appellate decree being dated in 19U7 before 
the new Civil Procedure Code came into 
force. In otlier words, whether the party 
who succeeded in the appeal has got a 
right to treat the appellate decree as not 
only a decree reversing tlie decree of the 
iirst Court, but also as a decree contain¬ 
ing a direction to his opponent to restore 
whatever benefit the latter had derived 
through execution under the reversed decree. 

(2) If the above question is answered 
in the affirmative on the construction of 
section 583 of the old Civil Procedure Code, 
whether the successful party in appeal lost 
the benefit of that portion of the appellate 
decree which granted restitution, by reason 

of the repeal of section 583 of the old Code 

and the substitution of section 111 (D anti 

(2) in the new Code. 


Zemindar v. Sddasica (3)j tliat applica¬ 
tions made to obtain rv’stitiition under 
section 583 (old Code) are proceedings in 
execution of the appellale decree. Tlie language 
of section 583 also clearly supports that 
view, the important words being decree 
passed in an appeal obtains execution of the 
same ” and such Court shall proceed to 
execute the decree passed in appeal. ” The 
ruling in liavi Pannan v. Narayana 

Pattar (1), on tlie otlier hand, treats the appli¬ 
cation to obtain the benefit by way of 
restitution as an application sni yeneris, and 
not an application for execution of the 
appellate decree. We do not think it neces¬ 
sary to refer to the other numerous cases 
decided in all the Indian High Courts 
relied on by both sides on this question 
and on the connected questions, including 
the point whether the successful appellant 
has the right to bring a separate suit for 
obtaining the benefit of restitution besides 
the right to apply under section 583. Most 
of those questions are now only of academical 
interest after the enactniPiit of the new 
Civil Procedue Code. The appellate decree 
of 1907 having been pa.ssed when the old 
Code was in force and the view enunciated 
in Venkayya v. Poghacacharlu (2) being, in our 
opir.ion, the sounder view, the appellate 
decree passed in 1907 must be treated as 
having contained a direction for restitution, 
which direction could he enforced in execution 
of that appellate decree. 

On tlie second question we are clear 
that a decree for restitution passed in favour 
of a person in 1907 cannot be deemed to have , 
ceased to exist in 1909, assumitin (ivithout 
deciding) that by reason of section 114 of 
the new Code, a reversing decree passed 
on appeal after the new Code came 
into force should not be tj*eated as con¬ 
taining a direction for restitution, till an 
order is passed by the Court of first 
instance on the application of the successful 
appellant directing such restitution. 

Admittedly no question of limitation ari.ses 
if the appellate decree of 1907 is treated aa 
an executable decree for re.ititution. 


(1) 24 M. 


(2) 20 M. 4W. 

(S) 10 M. 00 . 
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This appeal by the judgment-debtor (in 
restitution proceedings) is, therefore,dismissed 
with costs. 

Coming to the memorandum of objec¬ 
tions, the representative of tlie decree-holder 
in restitution (who is the respondent before 
us) contends that because the restitution- 
judgment-debtor obtained a pro-note from a 
debtor of the decree-hcdder for Ks. 2,300 
and entered up partial satisfaction of the 
reversed original decree to that extent, 
he (the restitution-judgment-debtor) is 
bound to give back the entire sura of 
Rs. 2,300 in restitution, and not merely the 
sura of Rs. 1,200 and odd which he re¬ 
covered on the strength of the pro-note 
before the decree was reversed. We think 
that as the restitution-decree-liolder’s debtor 
executed tlie pro-note to the restitution- 
judginent-debtor in the latter's capacity as 
attacliing decree-holder under the first 
Court’s decree, the obligation under that 
pro-note ceased to bind tlie garnishee as 
soon as that decree was reversed, because 
the garnishee executed the pro-note (accord¬ 
ing to the atKdavit of the respondent’s 
agent on the record) not at the request of 
the restitution-decree-holder (in which case 
it might be fairly argued that the pro-note 
did not become void for failure of considera¬ 
tion on the reversal of the first Court's 
decree), but by arrangement between the 
garnishee and the respondent as between 
themselves, the consideration for the pro-note 
being the then existing right in the respond¬ 
ent to proceed through Court against the 
garnishee and to recover the money due to 
the restitution-decree-holder. That con- 
siderarion failed as soon as that right of 
the respondent Mas extinguished by the 
appellate decree and the respondent could 
not thereafter recover anything under the 
pro-note. The restitution-judgment-debtor 
(appellant) was, therefore, liable to restore 
only the Rs. 1,200 which he had actually 
received before the reversal. 

The lower Court’s order was, therefore, 
right on this point also and tlie memorandum 
of objections is also dismissed with costs. 

Appeal and memorandum of 
objections dismissed. 


PUNJAB CHIEF COURT. 

StiuoND Civil Appea.l No. 763 op 1911. 

March 20, 1915. 

Present: —Justice Sir Donald Johnstone, Kt., 
and ilr. Justice Shah Din. 

RAHIM BAKHSH— Dependant- 

Appellant 

versus 

UMAR DIN Plaintiff—Respondent. 

Ciislom —Gulfarosli Araius of Lahore city—Will 
-Burden of proof, nature of. 

Among the gulfarosh Arains of Laliore city there is 
a custom of Will-niaking contrary to Muhammadan 
Law, ‘[p- *^84, col. 2.] 

The burden of jiroving such a custom lies on the 
person who asserts it, but in view of the fact that 
the tribe is a mere fragment of a very large body of 
Arui/is, who are agriculturists and follow, except ns 
regards certain things, ordinary Punjab custom, the 
burden is nrM a heavy one. [p. 383, col. 2.] 

The fact that a party has repeatedly by act or 
word shf)wn that lie does not really follow a 
imrticuliir law, though it does not amount to an 
estoppel against liim, still shows the views held 
by the party. [)». 3S5, col. 1.] 

Instances in support of an alleged custom are not 
always to be treated as of little or no value because 
supported only l)y oml testimony; if the deponents 
have means of knowledge and tlie opposite party 
makes no attempt to rebut, facts stated may often 
be accepted as proved, [p. 385, col. I.] 

Second appeal from the decree of tlie 
Divisional Judge, Lahore Division, dated 
the 9th Alay 1911, reversing tliat of the 
Subordinate Judge, first Class, Lahore, dated 
the 31st May 1910, dismissing the claiin- 
l^Iessrs. Fazl-i^Hussainy Hoshau Lai and 
Moulvi for the Appellant. 

The Hon’ble Jlr, Muhammad Shafi^ K. B., 
and Lala Gopal Chanda for the Respondent. 

JLDGjMENT,—W e liave heard this cfi.se 
argued by Mr. Fazl-i-Hussaiii on behalf of 
defendant-appellant and Mr. Muhammad 
Shafi on behalf of p]aiutift’-i’e.spondent. Plaint¬ 
iff having sued for possession by partition 
of 1,6th of certain (5) houses under a Will, 
defendant rai.sed various pleas, the decision 
in tlie first Court being against the plaint¬ 
iff whose suit >vas dismissed witli costs. 
Leaving out the first two issues which are 
connected with questions of fact concerning 
tM'o shops and a Iiouse, with which questions 
M‘e have now little further concern, tlie 
findings of the first Court were that tlie 
parties follow Muhammadan Law; that the 
M ill of Mahtab, whose property is in suit, 
M’as duly executed by him but was invalid 
inasmuch as the consent of defendant, re¬ 
quired by Muhammadan Law, had been 
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wit’l'nM; tint unle- fjiw 

plaintiff would 1)0 ontitloil to 1 Idtli only of 
tho property, and that ho wouhl not hy this 
suit got even that, inasmuch as ho had left 
out of liis claim a certain house (called the 
Sathan house), wliich had been found to be 
joint property and which forms the subject 
of tlie second issue. 

The lower Appellate Court, after Hnding 
the tirst and second issues (both of fact) 
exactly as tho tirst Court found them, held 
that, while the parties are “probably governed 
by Muhammadan Law us a general rule) ’ 
tliey follow custom in regard to the making 
of such Wills as the one in suit; that under 
their custom this Will is valid; that tlie 
execution of the Will is proved and that it 
was liot necessary for plaintiff to prove tlie 
testator’s soundness of mind, as defendant 
put in no plea to the contrary; that plaint¬ 
iff was in genuine doubt as to the real fact 
in regard to the aforesaid Sathan licuse 
and never intended to omit any joint pro¬ 
perty and was, therefore, entitled to amend 
his plaint ever, at that stage. The Court, 
therefore, allowed amendment aiid gave 
plaintiff a decree (with half costs) as prayed, 
except as regards the two sliops with baithalc 
dealt with in the ti:st issne. 

Defendant has now come up here with a 
further appeal. He contends that the onus 
is on plaintiff to prove a special custom and 
that he has failed to prove it; that defendant 
has proved that the family follow "Muham¬ 
madan Law; that former statements and 
admissions by defendant on such a point 
sliould not he brought up against him; that 
ae Will is "neither legally proved nor is 
valid”; that amendment of tiie plaint should 
liave been refused. 

A good deal of this car be disposed of in a 
few words. In our opinion this amendment 
of the plaint was clearly not contrary to law,* 
and it appears to u., eminently just and 
reasonable. We cannot improve upon the 
lower Appellate Court’s own way of justify¬ 
ing it, and we endorse it. Thnt, the Will is 
certainly “legally proved”, for we have 
concurrent findings that it was executed, 
and w« agree with the lower Appellate Court 
that it was too late to .start before it a 
new case upon a new plea tliat testator 
was not of sound disposing mind at time 
of execution. Thirdly, defendant has cer- 


tainly not proved postively that tho family 
follows personal law and in in*gumont 
this has hardly been insisted upon. 
Tlio whole lengtli ilr. Fa/l-i-Hussain found 
liimself able to g) was that in cortuin matters 
Muhammadan Law is, followed, Unit no 
special custom valiilating such a Will as this 
is established, and that, therefore, on tlio 
aiitl)orities, the Court must fall back on tlio 
personal law of the parties. It follows tliat 
the real c|uestion for debate is whetlier tlie 
plaintiff’ has shown that Hie family does 
fellow a custom under wliicli this AVill is 
valid. [We decline to allow appellant to 
raise at this stage, as Mr. Fazl-i Hussain 
attempted to do, an objection that the suit 
cannot .succeed because all the beneficiaries 
under the Will have not been impleaded. 
Tliis has never been mooted before and is 
not even to be found in tlie grounds of the 
present appeal.] 

The first remark we have to make is that 
it is not necessary, as ^^Ir. Tazl-i-IIu.s.sain 
seemed to suggest, that these gnlfarosh 
Ar>.iins of Laliore City follow agricultural 
custom in its entirety, or are governed in all 
matters by tlie same rules as the real 
agricultural .Ird/a.s'of Laliore Tahsil. It is 
enough if they can show that tliere is a 
practice of Will-making among them, tliat 
Muhammadan Law is in important points 
departed from, that, in particular, several 
AVills in violation of Muliammadan Law 
have been executed and not set aside, and 
that defendant has liimself acquiesced in such 
violations of Muhammadan Law. The.se are 
the general lines on which the lower 
Appellate Court has proceeded, and we think 
all that is now required is to see whether 
tlie above desiderata have been achieved 
with reasonable completeness by the plaintiff. 
The burden of proof is no doubt on the 
plaintiff in view of }illran Baksh v. Mnsammat 
Allajawai (1) and Mnsammuf Talia Bibi v. 
il/e/ir Bakhsh (2); but considering that this 
tribe is a mere fragment of a very large body 
of Arahis, who are agriculturists and follow 
(except, as regards tlie rights of certain 
females) ordinary Punjab custom, we cannot 
hold that the burden is a very heavy one. 

The AVill was executed on 8tji August 1899 
and was registered. It left half of testator’s 
houses (5 of them) to his wife, liis daughter 

and his nephew son-in-law, the plaintiff 

(1) 25 P. R. 1882. 

(2) 72 P. W. R. 1908. 


* Order VI, rule 17, Civil Procedui-c Code. 
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Umar Din. Defendant, tlie objectoi-, is 
testator's brotiier. 

The authorities may be brielly noticed tirst. 
Minin Baksh v. Musnmmat AUajawai (1) is a 
case in which it was held tliat among these guB 
farush Bliaiti Amins o{ liahore and Amritsar 
110 special custom contrary to ^Muhammadan 
Law had been proved under which brother’s 
sons exclude sisters from inheritance. The 
case was not one of gift or Will but of 
succession pure and simple and the ruling 
does not lay it down that these Arains do 
as a matter of fact follow Muhammadan 
Law generally but merely that, being city 
people and non-agriculturists, a special 
custom anent this particular matter of 
succession must be made out. 

Mnsammat Talia Bihiw Mehr Bakiish (2) 
is a case of Ijahore gnlfnrosh Arains. It 
is held there that the onus of proving a 
special custom contrary to personal law 
was on the persons asserting it, and that 
at best the evidence of such custom was 
conflicting. There a lady had gifted to her 
daughter’s daughter property wdiich had 
many years before been gifted to herself 
by her late husband, and the decision of 
the Bench proceeded really on two grounds 
viz.^ that the plaintiffs, collaterals of that 
husband, had not proved a special custom 
allowing control by them of the widow’s 
gift, and that the gift to the widow was so 
old, and was so clearly an out-and-out 
gift, that she had certainly by it and by 
lapse of time become absolute owner and 
so was emancipated from all trammels 
of custom, if any existed. It seems to us 
in these circumstances that it was hardly 
necessary to decide the (luestion of custom 
versics law at all, and further that the 
decision on that question goes no further 
than this, that the plaintiffs in that case 
had not shown that they could control 
the act of a lady, widow of their agnatic 
relative, who had disposed at her Will of 
property which she had received from her 
husband as an out-and-out gift 20 or 'JO 
years earlier. It is impossible to deduce 
from this any authority to the effect that 
among these name people a man can 
control the act of his brother uho, willn 
property to his wife, daughter and son- 
in-law. At most the ruling can only be 
used in connection with the laying of onus, 


and even so we do not think the onus 
a heavy one. The evidence as to custom 
was not discussed, but only alluded to in 
very generally terms. 

Musammat Fakhar-nn-Xissa v. Malik 
liahim Bakhsh (8) and Vaya Ram v. 
Bohel Sin^h (4) have also been cited by 
appellants, but the former is of no help 
to us, and from the latter we only gather 
this that, where custom applicable to a 
particular point is not proved, personal 
law must be resorted to. 

it follows that this case must be decided 
on its own record. The learned Divisional 
Judge has detailed ten indications in 
favour of respondent-plaintiff. We have 
heard all the evidence very exhaustively 
discussed, with the result that we find 
that in this comparatively small section 
of Araii.s of Lahore city in the last 20 
yeai’s or so several Wills have undoubtedly 
been executed and tliat in more than one 
connection Muhammadan Law is departed 
from. The Wills relied upon by Mr. Shafi 
(for plaintiff-respondent) are: 

((■) Ala-nd-Din’s AVill, 18 years old, in 
favour of his daughters in presence of 
collaterals: depends on statement of I’. W. 
No. 1 alone, but is uncontradicted. 

(I'i) Jowaya’s Will, 9 years old, to 
daughter and son-in-law, in presence of 
near collaterals: depositions of P. W. No. 1 
and P. W. No. 3 and P. W. No. 4, and 
the document itself. 


(m) Jani’s Will, 22 years old, 
wife, in presence of collaterals: 
No. 3. 


to his 
P. W. 


(tV) Jani’s widow's Will. 5 years old, to 
daughter’s daughter and latter’s husband: 
P. W. No. 1, P. W. No. 3. 

(r) Chaughatta’s AVill, 4 years at least 
old, to grandson, in presence of collaterals: 
P. W. No. 1 and P. W. No. 4. 

(ci) Nabi Bakhsh's Will, 16 years old, 
to daughter in presence of nephews: P. W. 
No. 1 and P. W. No. 3. 

(f/Y) Jalal-ud-Din’s Will, to his son: 
P. W. Nu. I. 

{liii) Mutwala's Will: U. W. No, 4 in 
cross-examination. 



M:'saminat 


Mclrran’.s cuoc: see page 



(3) 23 1\ li. 1397. 

(4) 110 P. 11. 1900 (P. l}.)j 31 P. L. K. 1907j o9 I. 
AV. K. 1907. 
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paper^book, instances G ajul 7: lliis ws\s 
admitted by defendant. 

(.r) J^Ialitab's own earlier Will of 189-') 
was attested by defendant bimself. That 
Will was on the same lines ns the present 
one, the only difference being that the 
sondn-law then was defendant’s f)wn son, 
who has since died, his young widow being 
re*niarried thereafter to plaintiff Umar 
Din. 

Mr. Fa'/.l-i»Hussain criticises these instances. 
He says («: was not acted upon, the pro¬ 
perty being in the end divided according 
to Sham. No doubt Kliandu, P. AV. No. 

7, says boldly something of this sort, not 
really knowing what division under Sham 
would have brought about. The AVill was 
in effect acted upon, and it contravened 
^Muhammadan Law. Then he points out 
tliat ini) and {it'} were rather gifts than 
AVills and this .seems correct. 

(.lO was also attested by defendant. Mr, 
Pazl-i-Hussain makes nothing of his attack 
on it. 

(ri) is attacked on the ground that P. AV. 
No. 1 and P. W. No. 3 do not describe 
tlio beneHciarics precisely similarly and 
tliat the record of the litigation referred 
to by the witnesses should have been 
produced. The first objection is of no 
importance, one witness merely adds a 
widow as legatee, and as to the second 
objection it is much minimised by two 
circumstances, namely, that the dispute was 
compromised and that P. AA^. No. 3, being 
mixed up in the litigation, has personal 
first-hand knowledge. Here we may ex¬ 
press the opinion that instances in support 
of an alleged custom are not always to be 
treated as of little or no value because 
.supported only by oral te.stimony: if the 
deponents have means of knowledge and 
the opposite party makes no attempt to 
rei)ut, facts stated may often be accepted 
as proved. 

It may be conceded that luslances (uii) 
and (t'uV) are of little or no value, but (tir) 
and (.t) undoubtedly are. 

Apart from these AVdls it is clear that 
defendant, who now finds it convenient 
to hold out for strict personal law, has 
repeatedly by act and word shown that 
he does not really follow that law. The 
lower Appellate Court has brought this 

ro 


out very clearly, and wo cannot agree 
with Afr. Kazl-i-llussain that this i.s 
imniateriul. AVe do not .say it rai.ses an 
estoppel against defendant, but it shows 
the views held in the past by defendant, 
who seems to have busied himself a good 
deal with the affairs of the brotherhood 
and their dealings with property: see 
especially defendant’s statement, Exhibit K, 
as to adoption by Musammat Meliran, as 
to AA’ill by her, as to AVa/.ir’s property 
being willed to his wife, contrary to 
Aluhammadan Law, and as to a customary 
form of adoption as prevalent in the tribe. 

On the whole we think the plaintiff 
has sliown that this AVill is valid and we 
dismiss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
yECoND Civil, Ari'EAi, No. 2490 ok 1913. 

Alarch 2, 1915. 

Present:—Justice Sir Asutosh Alookerjee, Kt., 
and Air. Justice Richardson. 

NA/,1A1ULLA--Dkkhniiant No. 1— 

Ai'I’ELLAKT 

versus 

AVAZIDULLA and otiieks—Plaintikks— 

ReS1’0NDENT«. 

Hitjht of xcaij, suit for estahlisliineiit of— LiinUntion 
Act(lXof 1908). s. 93,opplicahilitij oJ-Water-cniino- 
(tnil nuy disfitiynished, ohstruciion to-Continulnij 
nulsduce. 

Till' ol'btruotions whicli iiitorfero wiili the flow 
of wuter arc in the nature of eonlinuing iiuisuncos, 
as to wliicli the cause of action is renewed de die iit 
d«t’m so lo)»g as the obstruetions cunsing sueli inter¬ 
ference are allowed to continue, i p. 386, col. 1.] 

Itnjiup Korr v. Ahiii Ifosseiii, (5 0.894 (P. 7 

C.Ii K. 529; 7 I. A. 2-JO; 4 Shoinel,. K. 7; 4 8ar. P.C. J. 
199: 3 Sulii- P. C. J. 81G; -4 Ind. Jiir. 030, referretl to 
and followed. 

There is no distinction between an obstruction to 
a wator-course and »me f(J a way, and wrojigfiil 
interi'orenee with a right of way eoiistitules a 
nuisance, [p. 386, eo). 2.J 

Lone V. Copscy, (1891) 3 Cli. 411; 61 L. J.Cb. 55; 6n 
L. T. 375; 40 W. R. 87 and Thorpe v. Brumfitf, (1893) 
8 Cb.660, referied to. 

Soojan Bibi v. Shamed AU, I C. W. N. 96, referred 
to. 

Obstructions to easements other than 'vater-course.-. 
may be treated as continuing nuisances, [p. 386, col. 2.' 

Cfillon V. Boddiuyton, (l824) 1 Car. it P. 041; Ryan 
& M. 161 and Whitchouse v. Felloties, 10 C. R. (n. s ) 
765; 30 L. J. C. P. 305; 4 L.T. 177; 9 W. R. 5'7; 1-^ 
E. R. 054, 128 R. R. 919, referred to. 
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Appeal against the decree oE the Subordi¬ 
nate Judge, second Court, Sylhet, dated the 
11th April .1913, aliirming that of the offici¬ 
ating iluusif, second Court, Habigunj, dated 
the -2nd of July 1912. 

Babu Gopal Chandra Bils, for the Appel¬ 
lant. 

Babu Birendra Chandra Bus, for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal by the 
lirst defendant in a suit for establishment of 
a right of way. The plaintiffs came to 
Court on the allegation that they had used 
the disputed land as a path from time 
immemorial peaceably, openly and uninter¬ 
ruptedly; and that this was the only means 
of access to their land. The Courts below 
have found that the right of way as alleged 
by the plaintiffs has been established, and 
have made a decree accordingly. The only 
ground urged by the appellant against this 
decision is that the question of limitation 
has been erroneously decided, as the Sub¬ 
ordinate Judge has held that section 23 of the 
Indian Limitation Act is applicable to the 
case and consequently no question of limita¬ 
tion arises. The obstruction is said by the 
plaintiffs to have been caused in 1908 and 
the suit was commenced on the 15th July 
1911. It has been urged that section 23 
has no application to the case and that the 
Courts below should have investigated 
whether the obstruction was caused within 
12 years prior to the suit, so as to bring 
the case within Article 144. In our 
opinion thei’C is no foundation for this con¬ 
tention. 

It was pointed out by their Lordships 
of the Judicial Committee in Rajrup Koer 
V. Ahal Hossein (1), where the suit was 
instituted for the removal of obstructions to 
a water-course used by the plaintiff from 
time immemorial, that the obstructions 
which interfered wdth tlie flow of water were 
in the nature of continuing nuisances as to 
which the cause of action was renewed de 
die in diem so long as the obstructions caus¬ 
ing such interference were allowed to 
continue. In support of this conclusion re¬ 
ference was made by their Lordships to 
section 24of the Indian Limitation Act, 1871. 

The same view was applied subsequently in 

(1) 6 C. 394; 7 C. L. B. 529; 7 I. A. 240; 4 Shomo 
L. R. 1i 4 Sar. P. C. J. 199; 3 Suth. P. C, J. 816; 4 
Ind. Jur. 630. . 


the cases of Achul Mahta v. Eajun Mahta 

(2) and Pnnja Kucarji v. Bai Kuvar (3). 
But it has been argued on behalf of the 
appellant that the cases mentioned related 
to Avater-courses, and that although an 
obstruction to a water-course may rightly 
be described as a continuing nuisance, an 
obstruction to a way does not fall Avithin 
that category. We are of opinion that the 
distinction suggested is not Avell founded and 
that Avrongful interference Avith a right of 
Avay constitutes a nuisance \^Lane v. Capsey 
(4), Thorpe v. Bnimfitt (5)]. The principle 
laid doAvn by the Judicial Committee in 
Rajrnp Koer v Ahul Hossein (1) and 
applied in the case of Pnnja Kuvarji v. Bat 
Kuvar (31 Avas applied by Norris, J., to the 
case of obstruction of a Avay in Soojan Bibi 
V. Shamed AU (6) and Ave agree Avith the 
view taken by that learned Judge. A reference 
to the cases of Gillon v. Boddington (7) 
and Whitehouse v, Fellowes (8) will show 
that obstructions to easements other than 
Avater-courses may be treated as continuing 
nuisances. We hold accordingly that the 
Subordinate Judge has correctly applied 
section 23 to the circumstances of this case. 

The result is that tlie deci’ee of the Subordi¬ 
nate Judge is affirmed and this appeal 
dismissed Avith costs. 

Appeal dismissed. 


. (2; 6 C. 812. 

(3) G B. 20. 

(4) (1891) 3 Cb. 411; Cl L. J. Ch. 55; 
‘40 W. 11. 87. 


G5 L. T. 375; 


(5) (1893) 8 Cb. 650. 

(6) I C. W. N. 96. 

(7) (1824) 1 Car. & P. 541; Ryan & M. 161. 

(8) 10 C. B. (n. s.) 765; 30 L. J. C. P. 305; 4 L. A 
177; 9 \y. R. 557; 142 E. R. 654; 128 R. R. 919. 


MADRAS HIGH COURT. 
Second Civil Acpeal No. 1042 op 1913. 

February 9, 1915. 

Present: —ill*. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 

NANU NAIR AND OTHERS— Defendants— 

Appellants 

versus 

KANTAN ASHTA MOORTHI NAM- 
BUDRIPAD and others—Plaintiffs— 

Respondents. ^ 

Civil Procedure Code (Act V o/1908), 5. lOo ( ) 
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Kos juiliouta— Kstoppel ^Ted—Bunleu of proof —iVjiiiM* 
qui'dtoned—Origimil owiu'rsliip (i«<i (U'n'i'dfnt* trtiure 
atlinitted—Katnre of proof remiired—Kvidenco .It’f li 
of 1872), IX), jircsitmpfjou. ih, whether applicable to 
copies —.-l/’mirii of renty stale claim for —/iifort's/, rate of, 
allowahle — Interest, irhen allowable on arrears of mit 
—Enhanced Govenment whether jxij/ntic by 


mortgagor or mortgagee. 

Section 105, clause (2), Civil ProooiUiro Code, only 
prevents a party from agitating in an appeal a quca* 
tiou which ho could have objected to in the appeal 
against an order. Tho test is not whether a decision 
has boon given \ii>on the points raised in tho appeal 
against tho order, but whether the party has availed 
himself of tho appropriate remedy of appealing against 
tho order, [p. 389, c^'l. 1.] 

Where tho question is us to whether certain proper* 
ty had boon demised on kanom to the defendants' pro* 
docessorsdn-title, and tho property iscouceded to have 
belonged originally to certain persons, others being 
recorded ns liolding under them, very little evidence 
regarding the actual lotting ixdied ui)on will sulUce to 
shift the hurden of proving title to the defendants, 
[p. 389, col. 2.] 

IMa V. Shiva, 27 H. 271; 5 Bom. L. R. 85, 
followed. 

Wlioro tho title of tho i)laiutiff is admitted and tho 
defendants arc shown to have come into possession as 
mortgagees under tho plaintiff, Courts will not demand 
suchstrict proof of the mortgage sued on as where the 
title is denied and possession is not shown to have 
been under the owners. [j>. 389, col. 2.] 

Krishna Pillai v. Rnugasami Pillai, 18 M. 4G2; 5 M. 
L. J. 187, rnsMderna Kamhudri v. Krishna Pisharoti, 
13 M. L. J. 274 and Korn Nair v. Kesavan Nambudri, 
17 M. L. J. 122, distinguished. 

The presumption contained in section 90, Indian 
Evidence Act, applies not only to original documents, 
but also to copies thereof, [p. 390. col. 2.] 

Ishn Prasad Singh v. LnlU Jas Knnvar, 22 A. 294; 
A. W. N. (1900) 82, followed. 

The rate of interest allowable on a stale claim for 
arrews of rent is only 0 per cent. [391, col. 1.] 
Parasurama Pattar v. Vanktachallam Pattar, 21 
Inch Cas. 701; (1914) M. W. N. 198; 25 SI. L. J. 561, 
followed. 


In tho abaonce of any specific contract to pay 
iutoroat, or even a period fixed for payment, and in 
the absence of any demand for tho same,*no interest is 
claimable on arrears of rent. [p. 391, col. 1.] 

Oanesh Bakhsh v. Harihar Bnkhsh, 26 A. 299 (P. 
C.); 31 L A. 110; 8 C \V. N. 521; 14 SI. L. J. 190; 6 
Bom. L R. 605; Kamalamrnnl v. Peera Meera Levvai 
Rowthen, 20 SI. 481; 7 SI. L. J. 263 and Surja Narain 
ilukhopadhya v. Prafap Narain ilnkhopadhya, 26 C. 
955, followed. 

It is tho mortgagee in possession and not tho mort¬ 
gagor that is liable to pay the enhanced Government 
revenue, [p. 390, col. 2.] 

Panambatla Kalaihil Kwichii Menon v. Kalathin^ 
padikil Narayanan Ezhutessan, 25Ind. Cas. 641; 16 M. 
L. T. 317, followed. 


Second appeal against tlie decree of the 
Court of the Subordinate Judge of Coimbatore, 
in revised Appeal Suit No. 649 of 1909, 
preferred against that of the Court of 


tlio District Munsif, Palgliat, in Original Suit 
No. 322 of 1907. 

FACTS of the case appear sullieiently from 
tho judgment. 

Mr. Nilakanta Aiyar, for tlie Respond¬ 
ents, raised a preliminary objection that 
the appellantcould not take objection to the 
finding that the demises were legally proved. 
He contended tliat the Subordinate Judge 
having, in his order of remand, found that 
the demises were true and that finding not 
having been reversed by the High Court 
when tlio matter came up before it on appeal 
previou.sly, the question could not now be 
re-opened. 

The preliminary objection was overruled. 

Mr. AHanfakrishua Aiyar, for tlie Appel¬ 
lants;- -Exhibit A has not been properly 
proved and if that evidence is taken away, 
there is no otlier evidence to justify the find¬ 
ing. Where tho suit is ba.sed on a particular 
mortgage, no relief could be given on the foot 
cf a different mortgage notpleaded by thephiin- 
titf. \n\e Krishna Pillai \\ Panga^ami Pillai 

(1) , Vasudevan Xamhudri v. Krishna Pisharoti 

(2) , Kor'i Nair v. Kesavan Kamhiidri (3). 
In tlie absence of the original kanoniAccd 
the lower Court erred in admitting the 
niaruput or copy Not only is it not signed but 
there is absolutely no proof of the execution. 
The benefit of tho presumption in section 
90 and illustration (j;) to .section 114 of the 
Evidence Act does not apply to copies 
of documents: Appathura Pattar v. Gopala 
Panikkar (4). The Subordinate Judge erred 
in granting interest at T2 per cent. At* the 
most not more than 6 per cent, could be 
awarded as the claim was a stale one: 
Parasuraina Pattar v. Venkatachalam Pattar 
(5). But no interest at all is claimable in 
this case. There is no contract to pay, nor 
is there any demand so as to grant it by way 
of damages. Vide Ganesh Bakhsh v. Marihar 
Bakhsh (6), Kamalammal v. Peera Meera 
Levvai Rvwthen (7) ^ud Surja Narain Miiklio- 
padhyi V. Pi-utap Narain Mnkhopadhya (8). 

(1) 18 M. 462; 5 M. L. J. IS". 

(21 13 M. L. J. 274. 

(3) 17 M. T,. J. 122. 

(•t) 25 M. 674. 

(5) 21 Ind. Cas. 701; (1914) M. W. N. 198; 25 M. 

L. J. 561. 

(6) 26 A. 299; (P. C.); 31 I. A. 116; 8 C. W. N. 621; 

14 M. L. J. 190; 6 Bom. L. R. 605. 

(7) 20 M. 481; 7 M. L. J. 263. 

(8) 26 C. 955. 
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The tlecree as to the liability of the mort¬ 
gagee to pay the eulianced revenue cannot be 
supported. 

Mr. Xilahinlii Ai'iiar, for tlie Kespond- 
ents:—Exhibit A was not the only evidence on 
which the Subordinate Judge based his finding. 
Exhibits C, i) and E clearly support the same. 
The cases cited by the otlmr side have no 
application. Tlie original owner.ship having 
been admitted, as also the record of a 
derivative holding, very little evidence would 
shift tlie burden: Bala v. Shiva (9). As 
regards Exliibit A, it is the prevailing custom 
in ^lalabar for mortgagors to retain such 
copies. Li^see AVigram on Alalabar Eaw 
and Payainesicaran NainbtuJripad v. Aminiinni 
Xaiv (10)1. It is more tlian 30 years old 
and comes from proper cu.stody. 

The Subordinate Judge was, therefore, 
right in acting upon it. 17t/e section 90 of 
tlie Evidence Act. Tlie decision in *2a 
Aladras regarding non-applicability of .sec¬ 
tion 90, Evidence Act, to copies of documents 
was not followed in the ca.se reported as 
Ponnamhiilath Panipnim i v. K/iroth Sanka- 
ran Xdir (11). The defendants not having 
produced ihu original i'uaoja-deed. the 
presumption mentioned in illustration 
(c/), section 111, Evidence Act, naturally 
arises against them. See Ka.iah Kishen Putt 
Ham Pandey v. Xaretidra Bahadur Sinyh 

(12) and Ram Prasad Haghnnandan Prosad 

(13) . The Evidence Act allows a copy 
being put in evidence when the original is 
not forthcoming. Section 90 mentions any 
document, and ought not to be construed so 
as to restrict its operation to original docu¬ 
ments only. 17</e AVigmore on Evidence, 
ATolume 111, section 2143, sub-section (2),and 
Ishrl Prasad Singh v. Lalli Jas Kiinwar (14). 
Interest was rigidly allowed on arrears of 
rent. ]7ds Appeal No. 187 of 1899. The 
enhanced revenue is certainly payable by 
the mortgagee. Panamhatta Kalafliil Kunchu 
Menon V. Kalathinpadikil Xarayanan EAiut- 
essan 115). 

(0) 27 B. 271: Bom. L. B. 8iS. 

(10) 0 M. L. ,1. aco. 

(11) 12 Ind. Cas. lo.*); 21 11. L J. 981. 

(12) 3 I. A. 85. 

03) 7 A. 738; A. W. N. (1885) ICO. 

(14) 22 A. 594; A. W. N. (1900) 82. 

(15) 25 lad Cas. 6-U; !G il. L. T. 317. 


JUDCiMEXT.—The plaintiff’s case is that 
the properties in suit belong to Ins mana in 
jenmiy that they were demised by two kanom- 
deeds in the year 1840 to two ladies, who 
were members of the defendants’ tarwady 
and that the defendants have denied his 
title. He sues to recover possession and 
inichavaram on payment of the kauom 
amount. The defendants pleaded that the 
properties did not belong to the plaintiff’s 
mana and alleged that they were their 
tarwad properties. They also denied the 
demises sued on. 

The District Alunsif held that the demises 
were not proved and dismissed the suit. 
On appeal, the Subordinate Judge came to 
the conclusion that **the demi.ses sued upon 
were true and that the plaint lands were held 
under them." He reversed the decree of the 
District Munsif and remanded the suit. 

An appeal was preferred to the High 
Coui’t against this order of remand. The 
learned Judges who heard it pointed out that 
as the District Alunsif did not dispose of the 
suit on a preliminary point, the order of 
remand was wrong. They set aside that 
order and directed the Sub-Judge to re-henr 
the appeal after calling for findings on the 
other issues raised in the case. 

Findings were submitted and on then* 
receipt, the Subordinate Judge held that the 
properties belonged in jenmi to the plaintiff i 
mana and decreed possesion. He also passed 
a decree for the payment of the pornppn and 
for the value of improvements. This second 
appeal is against that decree. 

Mr. Anantakri.shna Aiyar stated frankly 
at the outset that he wa.s not prepared to 
contest the finding that the properties 
originally belonged to the plaintiff's mana. 
He contended that there is no legal evidence 
to support the demises sued on. 

Before dealing with the points ai'gued by 
the learned A'akil, it is necessary to dispose 
of a preliminary objection raised by Mr. 
Nilakanta Aiyar on behalf of the respondents, 
that it is not competent to the appellant to 
object to the finding that the demises were 
legally proved. His contention is that 
as the Subordinate Judge in his order 
of remand found distinctly in favour o 
the demises, and as that finding wa.s not 
reversed by the High Court in the appea 
against his order, the question should not be 
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re-opened. This argument proceeds on a 
misconception of the provisions of section 
105; clause (2) prevents a party from 
agitating in the appeal against the decree a 
question wliich ho could have objected to in 
the appeal against the order. The test is, 
not whether a decision has been given upon 
the points i-aised in the civil miscellaneous 
appeal, but whether the party availed 
himself of the appropriate remedy of appeal¬ 
ing against the order. In the present case 
there was an appeal against the order of 
remand and that order was reversed. It is 
difficult to see how the appellant could have 
compelled the Court to express an opinion 
on a subsidiary point, when the order itself 
was vacated. The right view is to hold tliat 
tlie decision on the question of the demises 
was not given in the order which has been 
set aside, but in the final judgment which 
superseded it. The preliminary objection 
must be overruled. 

The main point for considei’ation is, whetlier 
there is legal evidence on which the Sub- 
Judge could have based his decision in 
favour of the demises sued on. Mr. Ananta- 
krishna Aiyor contended that Exhibit A has 
not been properly proved and that there is 
no other evidence, oral or documentary, whicli 
would justify the finding of tlie lower 
Appellate Court. Before dealing with 
Exhibit A, it is desirable to consider whether 
there is other evidence on which the con¬ 
clusion of the Sub-Judge can be upheld. 
Exhibit'E is an account of tlie property 
given as security by one Sankaran Nair, 
who admittedly was a member of the defend¬ 
ants’ tuinvdd. In the bond he executed 
** property sowing 80 paras of paddy and 
situated in Netumballam ’’ is described as the 
jenmi of the Kuruvayur Jlfanu. bankaran 
Nair is described as the kanamdar. It is 
not alleged that the plaintiff’s mana had 

any other property in Nettumballam. Ihe 
amount of the kayiom is also given. The 
note appended to the document shows that 
the kanom document was produced before the 
head gntnastnh of the Tnhiq Office. Then we 
have Exhibits C and D which are extracts from 
the Stamp Register Book, sliowing that two 
stamp papers for writing kayiom-deeds 
relating to lands sowing 40 paras of paddy 
each were purchased in Metv.ani 1015 (cor¬ 
responding to 1840). Tliey were sold to 


Kuruvayur ^lanakkal Namhudripad, tlie 
predecessor-ill-title to the plaintifl. The 
District Munsif who decided tlie point 
against the plaiulilT did not impugn tlie 
genuineness of these documents. T’ho 
description in these documents of the ladies to 
whom the demises were executed as belong¬ 
ing to Thottanchath led him to hold that 
tlie defendants’ tarwad was not the demisee. 
The Subordinate Judge, on a careful examina¬ 
tion of the evidence, has come to the con¬ 
clusion tliat the fancad was known by tlie 
names of KuruVakkat and Tliottnncliath in¬ 
discriminately. In this view, lie is justified 
in holding that the reference in Exhibits C, 
D and E was to the defendants* tarwad. 
There is also Exhibit C, the evidence of one 
of the plaintiff’s witnesses taken on com¬ 
mission, to support tlie plaintiff s case. 
cannot say that the Subnrdiiiate Judge was 
not entitled to draw tlie inference that tlio 
property belonged in jenm to the plaintiff’s 
maim and that the defendants' tarwad lield 
them as kauomdars. WTiere the property 
is cunceded to have belonged originally to 
certain persons and others have been record¬ 
ed as holding under them, very little evi¬ 
dence regarding the actual letting relied 
upon will suffice. The decision of the 
Bombay High Court in Bata v. Shiva (9) 
applies to such classes of cases. The burden 
of proof is shifted to tlie defendants to 
esiablish their title. Mr. Anantakrishna 
Aiyar relies upon Knstuia PHtni v. Uatigasami 
Pillai (I), EasH(?eran Namhndri v. Krishna 
Pisharoti 02) and Kara Nair v. Kesavan Nam- 
hiidri (;i) to show that where a particular 
mortagage is sued upon, Courts siiould not 
give relief on a mortgage not pleaded in the 
case. These decisions do not affect tlie 
present case. Where the title of the plaintiff 
is admitted and the defendants are shown to 
have come into possession as mortgagees 
under the plaintiff, Courts will not demand 
such strict pi-oof of tlie mortgage sued on as 
where title is denied and possession is not .shown 
to have been under tlie owners. Tlie facts 
appearing in evidence in this case are enough 
ill the circumstances already mentioned to 
prove the demises sued on. 

There is another ground upon which the 
decision of the Subordinate Judge can be sup¬ 
ported. The /rnnoni deeds relied upon have 
pot been produced. IE the plaintiff’s claim is 
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true, the deeds must be in the possession of 
the defendants. They deny the The 

plaintiff produces Exhibit A which, he alleges, 
is a marnput or copy of one of tlie kanom 
documents. It is not .signed; nor has there 
been any proof of its execution. It purports 
to be more than 30 years old. The Sub¬ 
ordinate Judge held it to be genuine. He 
.says that it is customary in Malabar for 
jenmies to keep marupiifs or copies of kanom 
documents.” ^fr. Wigram in his book on 
Malabar Law refers to this practice. In 
Pammeswaran Nnmhndripnd v. Ammunni Nair 
(10), marupaffam is said to be a 
copy of the document executed to another 
to be retained by the party executing it”. 
Exhibit A corresponds to this description. 
It comes from proper custody. It is argued 
that the presumption as to ancient docu¬ 
ments contained in .section 90 of the 
Evidence Act does not apply to copies. 
In Appafhura Paftar v. Qopala Panikknri,-^), 
it was stated that the presumption suggested 
in section 90 and ' in section 114, illustration 
ig\ does not apply to copies of documents. 
But in Ponnambalath Parapravan Karoth 
V. Sankaran Nair (11), the learned 
Judges were not prepared to follow the 
earlier ruling. It seems to us that it would 
be unduly narrowing the .scope of section 90 
to hold that copies of the documents are 
not within the rule. In the language of 
illustration ((;) to section 114, a presumption 
arises against the defendants by the non¬ 
production of the original. See Itajah Kislien 
Putt Rim Ptindey v. Narendra Bahadur 
Singh (12) and Ram Prasad v. Raghunandan 
Prasad (13). Under the Evidence Act, where 
the original is not produced, a copy made 
from the original can be exhibited to prove 
the transaction. Section 90, which follows 
the sections relating to proof by secondary 
evidence, refers to presumption regarding 
any document.” There is nothing in its 
language to restrict its operation to original 
documents only. The rule of law is thus 
stated in Wigmore on Evidence, Volume III, 
section 2143 (sub-section 2): ‘Where the 
alleged ancient original is lost and an ancient 
purporting copy is offered, made by a private 
hand, and the purporting maker being 
unknown or deceased, it seems to have 
been long accepted that this suffices, and 
that the copy may be received under the 
ancient document rule.” The authority of 


Lord Eldon and of Chief Baron Gilbert is 
quoted in support of this proposition. In 
Ishri Prasad Singh v. Lalli Jas Kunwar (14), 
the principle of section 90 was applied to 
certitied copies. We think that the object 
of the section will be frustrated, if the 
presumption is not extended to copies. Of 
course. Courts must scrutinise such copies 
very carefully and should not apply the 
presumption until the conditions required by 
tlie .section are strictly conformed to. We 
do not think that when all tlie tests are 
satisfied, the fact that the document affected 
is a copy and not the original should make 
any difference. We are, therefore, of opinion 
that the Subordinate Judge was right in 
acting on Exhibit A. In this view, his 
finding on the question of title and on the 
demises sued on must be upheld. 

There are a few subsidiary points to be 
noticed. Exhibit A relates to 40 paras 
sowing land. It fixes the parappad payable 
to the landlord at 5 paras. It was argued 
that as there is no evidence in regard to 
the parappad on the other half of the suit 
properties, plaintiff is not entitled to any 
parappad in respect of it. In the view 
that we have taken, that Exhibit A is a 
copy of one of the two documents of the 
same date, there is no reason for not 
holding that the same terms were embodied 
in the other kanom as well. We see no 
reason for differing from the Subordinate 
Judge in this respect. We also agree 
with him that the defendants are entitled 
to get only the money value of the gold coin** as 
on the date of payment. Exhibit El refer.s to 
the commutation value in rupees, and that 
indicates that parties never contemplated the 
return of the coins or the payment of 
their value at the time of the redemption. 
The Sub-Judge is also right in holding that 
the defendants are only entitled to get a 
sum of money which would secure to them 
in perpetuity 20 paras of paddy. The con¬ 
tention that the amount must be such as 
would enable the defendants to purchase 
a jenm right is extravagant. The Sub- 
Judge has rightly held that the defendants 
were bound to pay the enhanced Govern¬ 
ment revenue. After sonio conflict of views, 
it was decided in Panfimbatfa Kalafhil 
Kunchu Menon v. Knlafhinpadihil Narayanan 
Ezhitfessan (15) that the mortgagee in 
possession was chargeable with such pay- 
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ments. "We think that this decision is right. 
The Subordinate Judge has decreed interest 
at the rate of 12 per cent, upon the arrears 
of rent due to the plaintiff. The claim is 
a stale one and wo do not think he was 
justified in decreeing more than G per cent. 
See Parasjirama Pattar v. Venhatachiilam 
Patter (h). But wo think that no interest 
is payable in this case. The Judicial Com¬ 
mittee of the Privy Council pointed out 
in Ganesh Bahhsh v. Hanhar Bal'hsh (6), that 
where the conditions of Act XXXII of 1839 
ar-* not to be found, interest by way of 
damages is not awardable under the Contract 
Act. It is on this principle, it was held in 
Kamalammal v. Peem Meern Levvai Mowthen 
(7), that where there has been an oral 
lease, no interest is payable on the arrears 
claimed. Our attention was drawn to an 
unreported judgment of this Court in Appeal 
No. 187 of 1899, which seems to suggest 
that if the contract is in writing, interest 
may be decreed. We are unable to follow 
this decision. Their Lordships of tlie 
Judicial Committee lay stress upon the 
clause in the Act which says that the 
claim must be made ‘by virtue oi some 
written instrument at a certain time. 
Sir Francis llaclean and Banerjee, J., 
construe this clause to mean that the date 
of payment must be definite. See Snrja 
Narain MiMopadhyn v. Pratap Narain 
Mukh(ypadhya (8). Exhibit A contains no 
stipulation for payment of the rent at any 
fixed time. It only provides that the 
various payments should be given per 
year.” There is no evidence in this case 
that such payments were made or claimed 
at any particular period of the year Ihe 
object of the Act is to penalise the person 
who withholds payment when the same is 
due. That is the reason why provision is 
made for interest running after demand. 
In the present case, there is no period fixed 
for payment. There has been no demand ; 
and there is no stipulation for interest in 
the copy produced. Under the.se circum¬ 
stances, we must disallow the interest 
decreed by the Subordinate Judge. Subject 
to this modification, the second appeal is 
dismi-ssed. Parties will give and receive 
proportionate costs throughout. Six months 

time from this date for payment. 

Appeal dismissed) Decree modified. 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES. 

Revenue Petition No. 8 ok 1908-09 ok 
Fateupdr District. 
ilarch 31, 1909. 

Present'. —Jilr. Baillie, J. 

M. MURLI DHAR— Api'llicant 

versus 

MOHAJiIED MUNIR— Reskondent. 

Agra Temincg Act {U nf 1901), s. 12 -Kabuliyat/or 

one yearjunction of. , i * 

A kahuUyot for one year is intoiuted to rognlato 

rent, not length of occupation ami it is not a lease 
for a fixed period, >vhich cannot count for acquisition 

of occupancy rights. 

Application for revision from an order 
of the Commissioner, Allahabad Division, 
dated the 12th November 1908, confirming 
that of the Assistant Collector of Fatehpur 
District. 

JUDG^IENT.—The Commissioner was 
mistaken in supposing that there was any 
compromise accepting tlie holding as an 
occupancy tenure, but apart from this, his 
finding was undoubtedly correct. The land 
is not recorded as 5iV since 1904, the A.ssis- 
tant Collector ordered it to be entered as a 
holding-ill-chief. There is not a vestige of 
evidence that the land is sir. In fact since 
the time it was purchased by Imam-ud-din and 
until it was let to respondent, it could not 
have become sir. The land is ordinary A-/m/6'a 
and respondent has been cultivating it for 
upwards of twelve years. I do not consider 
that there is anything in the compromise of 
1904, which estops him from now supporting 

his right of occupancy. 

It is accepted law that a kahuhyat for 
one year is intended to regulate rent, not 
length of occupation and that it is not a 
lease for a fixed period, which cannot count 
for acquisition of occupancy rights. 
Respondent has clearly not occupancy 

rights. . , . . . 

The appeal is dismissed with costs on 

appellant . 

Application rejected. 
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MADRAS HIGH COURT. 

(Mvil Revision Petition No. 321 op 191*1. 

March 1. 1915. 

Preseuf: —^Ir. Justice Seshagiri Aiyar and 

Mr. Justice Napier. 

MUTHUSWA:MY PILLAY and another- 
Pi.AiNTiFPS—P etitioners 
versus 

MUTHUVKERAM PI DRAY—Defendant— 

Respondent. 

I'l'inlor nnil jntrchn^pi' — CoHrt-aiirtinn jiiiiThnurr — 
Murtgnyv, e.rixtcucr of, LhihifUt/ to j>c;;/, 

ij non-e,I intent — Piiichnaer fiom ^iirii piirrluiKor 
IM'Ued to jxnj inorfijage (. Diouiit—Li ihilltij of nin'fion~ 
piirc}i(i.<pr to loiJfinoifij privtfto purchaser. 

Where j\ person imrclmsos certain inunoveahlc 
]iroperty at a Court snh* in execution of a mt>iicv 
«lecroe. in ijruoranco of the existiuice of a inortjrajfe 
u)ion t!ie sami*, iiml suhsi'quently sells ir privat(>h' 
to a third party wlio also purcimsos withotU the 
knowledjre »)f the existeni-e of th(* inortjfajiie. ainl 
wlierc the morf^a^e is afterwaials di.scloscfl and the 
ju’ivate purcliaser is compelled tft jiay the amount 
thero(»f. tiu' latter is not entithMl t«i claim compensa- 
ii«mfrom his vendor, as tlie purchaser of propelrv 
in a (’ourt sale takes it not onlv nith ail hemdits 
Imt tdso .siuhject to all liabilities. , p. 392, col. 2.] 

Izz(tt-iiii-ni.<a Bc<iaot v. Kanicnr Pertnh Sivgh. 3 
Ind. Cas. 793; 10 C. L. .1. 313; 13 C. W. X 114;!;' 0 A. 
li. J. 817: 11 Bom. L. B. 1220: 0 .M. h. T. 277; 31 A. 
GS3: 30 1. A. 203, followed. 

Alftitit}! V. Itao Karon Singh, 7 X. W. 1*. II. C. U. 
362, not followc'd. 

Petition, under section 25 of Act IX of 
1S87, praying the High Court to revise 
the .iudgnient and decree of the Court of 
tlie Subordinate Judge of Trichinopoly, in 
Small Cause Suit No. c4(» of 1913. 

FACTS.—The plaintiffs purchased 
privately from the defendant certain 
immoveable property which he had him.self 
purchased in a Court auction in execution 
of a money-decree. There was an outstanding 
mortgage on the property which both the 
plaintiffs and the defendant were not aware 
of, as the same had not been mentioned 
in the proclamation of sale. Plaintiffs 
having been compelled to pay the amount 
of the mortgage, now sued the defendant 
for the reimbursement of the sum so paid. 
The Subordinate Judge of Trichinopoly 
dismi.'^sed the suit. The plaintiffs preferred 
this civil revision petition. 

l^Ir. K. P. Krishnaswumi Aiyur, for the 
l^etitioners:—Tlie plaintiffs, being pnrcha.sers, 
are entitled to tlie relief claimed. 

Tboy arc lad l.ound liy any fraud on the 


part of defendant’s vendor, vide Alfatun v. 
jRao Karan Singh (1). 

Mr. K. Bhashyam, for the Respondent:— 
The plaintiffs are not entitled to any relief. 
It has been held in fzzat-nn^nisa Begam v. 
Knmvar Perfah Singh (2), that even if property 
is sold suliject to encumbrances and the sale 
price which the auction-purchaser has to 
pay is diminished by the amount of 
that encumbrance, the purchaser and not 
the judgment-debtor mortgagor is entitled 
to the henetit of that amount, in case it 
turns out that the mortgage subject to 
which the property has been sold is bad. 
This case is the conver.se of it, bnt the 
principle applicable is the same. 

JUDCiMKNT.—Mr. Krisl.naswamy Aiyar 
restricts his clients’ claim to relief to the 
fact tliat they are purcha.ser.s. He concedes 
that the ground tliat there was a wilful 
suppression of the first mortgage when the 
mortgage to his clients was executed will 
not give him a cause cf action to sue for 
tlie present relief. The plaintiff' purchased 
the property from one who bought it at a 
Court sale in execution of a money decree 
against tlie mortgagor. It was not the duty 
of the mortgagor to mention in the pro¬ 
clamation of sale tliat a previous mortgage 
was subsisting. Tlie pnrclmser took the 
property subject to all the encnmbrniices 
then subsisting. Consequently he was not 
entitled to claim from the mortgagor the 
money paid by him to the first mortgagee. 
In [zzat-nu-nisa Begam v. Knnicar Perlah 
Singh (‘2l, the Judicial Committee of the 
Privy Council held that where a property 
was sold as being subject to previous encum¬ 
brances, and it was .subsequently found that 
the encumbrances were unenforceable, the 
mortgagor was not entitled to claim from the 
purchaser the amount of the mortgages 
which the latter was alisolved from dis¬ 
charging. The present case is tlie converse 
of that decision. The same principle governs 
both the cases, namely, that the purchaser 
takes the burden as well as the benefit, 
without liability to account to, or a right to 
claim compensation from, the mortgagor. In 

(1) 7 X. W. P. H. C. n. 362. 

(2) 3 Ind. Cu.«. 793: 31 A. o83: 10 C. L. J. 313: 13 
C. \V. X. 1143: 6 A. U. .1. S17; U B«m. h. B. 1220; (. 
M. L. 277: 36 T. A. 203. 
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AJfatnn v. li<iO Karan Stngh (1), the principle 
underlying the applicability of section 09 
has not been tlUcussed. We must hold 
that the Subordinate Judge is rigiit in his 
vievv that the plaintiff has no right to claim 
the benefit of section 09 of the Contract Act 
against the defendant. 

The petition is dismissed with costs. 

PetifioH (h'ninissetl. 


MADRAS HIGH COURT. 

Api'eai, AfJAiNST Ordsr No. 301 OF !012. 

?klarch 5, 1915. 

Pyoseuf:—Mv. Justice Seshagiri Aiyar and 

Mr. Justice Napier. 

ANKAUA VKNKATA RKDDY— 
Petitioner—Acpeleant 
I'ersus 

]\IANCHALA VKNKATA RKDDY and 
oi’HEKs—C ounter-Petitioner and ms Legai. 

Representatives—Respondents-!. 

CIril Pi'oceiUire Coilff (.-Icf I of 190 >),ns. 2 (2), .10,^ 
^^—D^crcc~‘^'Mn^tcl■s /u controveisy', .iiyuinn >>,1 

_ Onlcris th'jiiJH'ssi/iy application to sue in forma 

pauperis and atcardin-j <hy co.^h, ndi-lhor am-aint to 

decrees and arc nppcalahla. 

The term ‘ nuitter.s in controverjiy \n section 2 (-) 
of the Code of Civil Pi-occduro, 1908 must not lie 
understood as relating solely to the mcritj of a case. 
It would cover any question relating to the character 
and status of the party suing, to tlie pmsdic- 
tion of the Court, to the niaiiitainalnhty of 
n suit and to other matters preUmmary. which 
necessitate an adjudication before n suit is empured 
into, in fact all questions com-ernmg a pending sn,t. it 
(loos not, however, include an order passed on an appU- 
cation preUminary to the institution of the sui i si , 
such as an application for leave to sue. and proceedings 
paasorl in oxocution in wgard to such orders as wo fls 
orders granting: dav costs are not appealable as tliey 
do not come within the scope of section 47, tiyil 
Procedure Code, aUhoujh sucli orders can be 
executed under section 36, Civil Procedure Code, 
[p. 393, col. 2; p. 394, col. 1.] 

yaraijnn BedWiehna KiUknnii v. Oopnl 

23 Ind. Cas. 889; 38 H. 393; 16 

Secretary of State for India v. ./W/o, 21 A. Idd; 

W. N. (1808) 201 nnd Mazaffer Ah v. lled.iyel llosim, 

:U C. 684; ,6 C. L. J. GU, followed. 

Appeal against the order of the District 
Court of Kurnool, dated the 22ncl Angnst 
1912, in Execution Petition No. Hi ot 
1912, in Original Suit No. 12 of 1909. 

FACTS.—'I’he appeal arose out of proceed- 
ings to execute an order for costs made by t e 
High Court in an appeal against an order 


granting permission to sue in forma pauperis 
and another order awarding day costs in 
the .same. 

Mr. K. S. Jayaiama fyer, for Jlr. f'. C. 
Seshachnriar, for the Respondent.^, raised a 
preliminaiy objection that the appeal wa.s 
incompetent and relied on fferretary of State 
far India v. Jilto (1) and MozaiYer AH v. 
Hedayet Ifosain (2) He contended t)mt the 
orders on question were not ilecrees, inasmuch 
as they were not passed in any ponding suit, 
hut only in proceedings preliminary to tlio 
filing of the suit itself. 

Mr. S. Rangnnadha Iyer, for tlie Appellant, 
argued vordra and relied on i^njayan 
Italkrishna Kidhirui v. (topat Jir Hhadt (3). 

JUDGMENT.—An application w.as made 
in tlie Court below to execute two orders, 
one relating to tlm grant of costs liy the 
High Court in a petition presented again.st 
an order gi'anting permission to sue lu 
(brma pauperis, and tlie otlier relating to the 
grant of day costs to the plaintiff, when the 
defendant asked for an adjournment of the 
case. The District Judge dismissed tlie 
application. Hence this appeal. A prelimi¬ 
nary objection is raised by ilr. Jayarama 
Iyer that no appeal lies. We think he is 
riglit. The orders referred to are not decrees. 
IVeareprepared to accept the extended defini¬ 
tion suggested in Karayan Ballrishna Kulkanii 
V. (iopal Jiv Ohadi{3) regarding the meaning 
of the term "'medters in confrorersy" in tlie 
definition section. That expression is not 
to he understood as referring solely to the 
merits of a ca.se. Any question relating to 
the chai-acter and status of the party suing, 
to the jurisdiction of tlie Court, to the 
maintainability of the suit, and to other 
matters preliminary, which necessitate an 
adjudication before the .suit is enquired 
into will he covered by the expre.ssion. Rut 
there must he a suit pending. Taking first 
the application to sue /» forma paupens, 
iti.sonly after the grant of the application 
that the suit begins. As pointed out m 
Secretary of State for India v Jiih 
(1) the order rejecting an application 
to .sue as a pauper will not he appealable as 
a decree. The application in such cases is 

(1) 21 A. 133: A. W.X. (1S98) 20 E 

(•>) 34 C. 584, 6 C. h. J. 6tl. 

(3) 23 Iml. fas. 889; 38 H. 392; 16 Bom. 1.. U. 200 
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analogfOQS to a petition for leave to sne under 
Act XX of 1863. It has been lield in ^[ozaffer 
AH V. Hedayet Hosain (2) tliat orders passed 
on such applications are not decrees. The 
reasoning applies equally to the order passed 
in pauper application. We must, therefore, 
hold that proceedings passed in execution 
in regard to such orders do not fall under 
.section 47 of the Code of Civil Procedure, 
although the order itself can be executed 
under section 36 of the Code of Civil Pro¬ 
cedure. This reasoning applies a fortiori to 
the order granting day costs. The prelimi¬ 
nary objection is allowed and the appeal is 
dismis.sed with costs. 

A’p’pedl dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 986 of 1914. 

April 12. 1915. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

JANGA VKNKATAREDDY and others 
—Defendants—Appellants 

4 

versus 

JA:MAL AHMED SAHEB— Plaintiff- 

Respondent. 

Tejidor imrchaner-^Snle of land —Jhftcwncfj tn 
— Tran-fer of Proj)ertij Act (/To/ 1^82^, .s‘. 5.^) (nj 
^Corcuant for title, tncnniny of—Conipcnsation for 
breach of contract—Claim iitadc after execution of 
conveyance. 

A covenant for title is onh' a contract with the 

% 

buyer that the interest which the seller professes 
to transfer to the buyer subsists and that the seller 
has power to transfer the same. [p. .394, col. 2.] 

Abdullah Khan V. Abdur Rahman Beg, 18 A. 322; 
A. W. N. (1896) 81; Doyal Krishiui Nobkar v. A>nrUa 
Lai Da.-^, 29 C. 370; Tavala Nageiticara Roir v. Sari- 
pain Sanihosiva Roxc, 11 Ind. Cas. 337; (1911) 1 M. W. 
N. 361, referred to. 

A suit to recover compensation for deficiency in 
the extent of land purchased is not a suit for 
damages for breach of a conveuaut for title, but one 
for part failure of consideration and for compensation 
for failure to porfomi the vendor’s part of the 
contract in full. I_p. 394, col. 2.] 

Where under the contract the part unperformed 
bears only a small proportion to the whole of its 
value, a suit for specific perfonnauce with a claim 
for compensation would Ho for the unperformed part, 
[p. 395, col, 1.] 

The some rule also holds good even where the mis¬ 
take a.s to the extent is discovered after the execution 
of the conveyance, as the vendee before that date 


has no right to inspect the land’except with the 
vendor’s permission, [p. 395, col. 1.] 

Hill V Buckley, 17 Vcs. 394; 11 K. R. 109, 34 E. 
R. 153; In re Turner and Skelton, 49 L. J, Ch. 114; 
41 L. T. 668; 28 W. R. 312; 13 Ch. D. 130; Cann v. 
Cann, 3 Sim. 447; 30 R. R. 184; 57 E. R. 1065, fob 
lowed. 

Jolliffe V. Baker, 52 L. J. Q. B. 609; 48 L. T. 966; 32 
w. R. 59; 47 J. P. 678; 11 Q. B. D. 225, dissented 
from. 

Second appeal again.st the decree of the 
Court of the Temporary Subordinate Judge 
of Masulipatam, in Appeal Suit No. 130 of 
1913, preferred against that of the Court of 
the District Munsif of Ellore, in Original 
Suit No. 846 of 1911. 

Mr. R Narasimhnm, for the Appellants. 

^Ir. T. Rumachnndra Roiv^ for the Re¬ 
spondent. 

JUDGMENT. 

Napier, J.—This is an appeal from a 
judgment of the Temporary Subordinate 
Judge of Masulipatam, allowing a claim for 
compensation by the purchaser of certain land 
in re.spect of a deSciency in extent. The 
District Munsif disallowed the claim on the 
authority of the case reported as Abdullah Khan 
V. Ahdur Rahman Beg (1). The Subordinate 
Judge, relying on the case reported as Doyal 
Krishna Naskar v. Amrita Lai Das (2), where 
Abdullah Khan v. Abdur Rahman Beg (1), 
was dissented from, allowed the claim. The 
basis cn which tlie claim is made is not 
stated in the plaint, but it was sought in 
argument to base it on the implied covenant 
for title relying on the case reported as 
Tavala Nagesivara Row v. Saripalli 
Sambasiva Row (3). In my opinion 
that case does not apply. A covenant 
for title, is not a covenant that the land 
purported to be conveyed is of the extent 
stated in the sale-deed, but, as shortly 
defined in section 55 of the Transfer of 
Property Act, a contract with the buyer that 
the interest which th^ seller professes to 
transfer to the buyer .subsists and that he 
has power to transfer the same. Further, 
this suit is well known in English Law and 
has never been based on a covenant for title. 
In my opinion the suit is brought for part 
failure of consideration owing to a mutual 
mistake. Admittedly where a contract has 

(1) 18 A. 322; A. W. N. (1896) 81. 

(2) 29 C. 370. 

(3) 11 Inti. Cas. 337; (19U) 1 M. W. N. 361 
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been made and one of the parties is unable 
to perform the whole of his part of it, but 
the part which must be left unperformed 
bears only a small proportion to the whole 
of its value, a suit lies at the instance of 
the other party under section 14 of the 
Specific Relief Act, (I of 1877) for direc- 
tion by the Court for specific performance 
of so much of the contract ns can be per¬ 
formed with compensation in money for the 
deficiency. If, therefore, the parties bad 
discovered their mistakes as to the area 
prior to ‘ the conveyance, the vendee could 
have brought a suit asking for compensation; 
and seeing that the Specific Relief_ Act is 
intended to give reliefs of a certain class 
where an injury has been suffered, it seems 
necessarily to follow that a legal in]in-y is 
presumed by this Act to exist, for which the 
Act provides a remedy at one stage. I am, 
therefore, clear that there is a cause of 
action arising out of a legal injury, ims 
is the view taken by the Courts of hciuity 
in England : vide the leading case of IhU v. 
BuckH (4) and Dart’s Law of Vendors and 
Purcha.sers, 7th Edition, page 675. 

The only question that remains is whether 
this claim cannot be made after the execu¬ 
tion of the conveyance. That point is ex¬ 
pressly decided by Jessel, M. R., in fn le 
and .^kelton (5). The learned Master of the 
Rolls says as follows: No b«.ok can be 

produced to show that it was thought to be 
settled law that a purchaser loses his right 
to compensation by taking a con^;oyance, 
and on what principle should he do so . 

The purchaser can only investigate 
the state of the property before completion 
by permission of the vendor, which per- 
mission the vendor is not bound to give. 
When the mistake is one which a purchaser 
could not by due diligence discover why 
should he be held not to be entitled to 
compensation ?” The learned Master of the 
Rolls followed an earlier decision, tnnn v. 
aann(6), and decided in favour of the vendee. 
It is true that a different view was taken 
in Mliffe V. Baker (7), but I am prepared 

(4) n Ves. 394; 1 1 R. R. f ggg. 

(6) 13 CIi. D. 130;49L. J. Cb. 114; 41 L. 1. 668, 

28 W. R* 312* ^ — .p lAos 

(6) 3 Sim. 447; 30 R. R. 18^ 57 E. 

(7) 11 Q. B. P. 255; 52 L. J. Q. B. 609; 48 L. 1. 

966; 32 W. R. 69; 47 J. P. 678. 


to follow the decision of this high authority 
as I find nothing in any Statute which makes 
the principle inapplicable. 

The appeal will, therefore, be dismissed 

witli costs. 

Sapasiva Aiyar, j.—I entirely agree and 
have nothing to add. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 733 op 1914. 

March 26, 1915. 

Present:—'islv. Justice D. Chatterjeo and 
Mr. Justice Chapman. 

DILJANMIHHA BIBI— Judgment-debtor— 

Petitioner 

versus 

HEMANTA KUMAR ROY and others— 

Decree-holders—Opposite Party. 

Civil Prorcdurc Code {Act V of 1908), n. 141, scope 
of—0 XXI, r. 90; 0. IX, r. 9, applicahility oj-Exccu. 
tioe application focSale, application for scthng amlc. 

Section Uloftho Civil Procefiure Code. 1908,does not 
apply to applications for exocution. [p. 390, col. 2.] 

Vn application for setting aside a sale under 
scaiou 47 and Order XXI. rule 90, Civil Procedure 
Code, is not an application for execution. It is a 
miscellaneous proceeding in the nature of an original 
oroceeding in which the nuction-purchascr is tlio 
principal interested party, [p. 396, col. 2.] 

Where on the dismissal for default of an application 
for setting aside an execution sale under section 47 
and under Order XXI. rule 90, of the Civil Procedure 
Code, another application for sotting aside that order 

under Order IX, rule 0, is made: ^ . 

Held, that Order IX, rule 0, is applicable to cases of 

V. W iiohan Bus, H ind Cas. 385; 
1 -j f T 632* Ilari Chavan Ghom v. Jianmalha 
Wa/h Sen.‘l9 Ind. Cas. 683; 18 C. W. N. 343, 41 C 1; 
<inhhinh Xaiclcer v. Ramanathan Chetfiar, 2- Ind. Cas. 
8^9 37 M ^2: 26 M. B. J- 189: (1914) M W N. 205, 

1 T W 251* Safdar AH v. Kishun La/, 7 Ind. Cas. 
‘>tl- 12 C L J 6; 'lhalcur Prasad v. Falcir Vila, 17 A. 
106 / 221 ; A 44:5 M. L.J. 3,6 S..-, F. C.J.526, 

matter of section 115 of the Code 
of Civil procedure and section 15 of the 
nhnrter Act and in the matter of Miscel¬ 
laneous Case No. 293of 1913oftheMunsif, 

second Court, Jhenidah. . 

Babu Monmothannth Mukerje^, for the 

Petitioner. , « r n 

Babu Surendra Chandra hen, tor the 

Opposite Party. 

JUDGMENT.—An application for setting 
aside an execution sale under section 47 
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and Order XXi, rule 90, of tlie Civil Pro¬ 
cedure Code was dismissed for default. 
The judjrment-debtor made an application 
for setting aside tliat order under Order 
IX. rule 9, Tlie learned ^lunsif rejected 
the application, liolding that Order IX had 
no application to the case. This Rule was 
granted on the opposite party to show cause 
why the application should not be entertained 
either under Order IX or Order XFiVil, 
or why such other order should not be 
made as to this Court niiglit seem lit and 
proper. It is admitted by the learned Vakil 
for the petitioner tliat Order XLVil is 
not open to him, as the application was 
made to the successor of tlie trying Munsif. 
lie relies upon Order IX or section 151 
of the Civil Procedure Code. I do not 
think he is entitled to roly on section 151. 
To allow him to do so would be to allow 
liim to apply for a review wliich is ex¬ 
pressly proliibited by the Code. Ho must 
stand or fall by Order IX. There is some 
apparent diversitj'^ of opinion as to whether 
the provisions of Order IX are applicable 
to matters arising in execution. In the 
case of S(ffdur AJt v. Kishun Lai (1), it was 
held that an application for re-hearing a 
matter arising in execution could be en¬ 
tertained under Order IX, rule 9. This 
is an express authority on the point. This 
case was distinguished in the case of At^iin 
Mandal v. Raj Mohan J)as (2) and it was 
held that all the provisions of Order IX 
were not applicable to execution proceedings. 
That was a case in which an application 
for execution was dismissed for default 
and it was held that a fresh application 
for execution would nevertheless lie as 
Order IX, rule 9, was not applicable to an 
application for execution. The matter 
came under discussion again in the case 
of Hari Charan (Ihosh v. Mamnatha Nath Sen 
(3) and it was held that Order IX, rule 
13, was not applicable to a proceeding 
under rules 100 and 101 of Order XXI. 
Both these ca.ses rely on the history of 
section 047 oF the old Code in the cour.se 
of its transformation into sectrm 141 of 
the Civil Procedure Code of 1908. Section 
647 of Act XIV of 1882 was: “The pro- 

(1) 7 1ml. Ofts. 241; 12 C. L. J. 6. 

(2) 11 Iiitl. Cns. 38.'; 13 C. L. J. 632. 

(3) 19 Ind. Cas. 6bS; 18 C. W. N. 343; 41 C. 1. 


cedure herein prescribed .shall be follow’ed, 
as far as it can be made applicable, in 
all proceedings in any Court of civil 
jurisdiction other than suits and appeals.” 
In consequence of .some divergence of 
opinion between different High Courts as 
to whether the proceedings named in tin’s 
section included execution proceedings, an ex¬ 
planation w'as added by Act VI of 1^92: 

This section does not apply to applications 
for the execution of decrees which are pro¬ 
ceedings in suits”. In 1891; the Jiidicial 
Committee held that even without the 
explanation the section did not apply to 
applications for execution of decrees, Thahur 
Prasad v. Faldr Ilia (4). That w'as a ca.se in 
which an application for execution had 
been struck oil" at the request of the 
decree-holder w'ithont any permission to 
apply again, and tlie question w'as wdietlier 
sections 373 and 374 barred a fre.sli 
application. This olijection v/as overruled 
hj' their Lord.ships. The result of tins 
decision was that the explanation w'as held 
to he .siiperHuous. Section 141 of the present 
Code runs as follows: “ The procedure pro¬ 
vided in this Code in regard to suits shall be 
followed, as far as it can be made applicable, 
in all proceedings in any Court of civil juris¬ 
diction.” Supposing that the alteration in 
language is not material and adopting the 
construction given by the Privy Council to 
section 647 of the old Code, it will follow' that 
section 141 does not apply to applications for 
execution. 

An application for setting aside a sale 
under section 47 and Order XXI, rule 90, is 
not an application for execution. It is a 
miscellaneous proceeding in tlie nature of an 
original proceeding in which the auction-pur- 
chaser in tlie principal interested party. I do 
not think that a proceeding of thi.s kind is 
excluded from the purview' of .section 141. I 
think, therefore, that Order IX, rule 9, is app¬ 
licable to cases of this kind and the cases of 
Mnndal v. PaJ Pass (2), Ifari 

Charan Ghosh v. Manmathn Nath S^’n (3) have 
not decided to the contraiT. Botli tlie.se 
rulings are careful in stating that all the 
provisions of Order IX are not applicable. 
Some of the provisions, therefore, may apply 
and the judgment of the learned Chief 

(4) 17 A. 106; 22 I. A. 4^ 6 M. L. .1. 3: G S»r. V. C 
J. 526. 
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Justice in Hari ('hanin Ghosh v. Manmatiui 
Nath Sen (8) contains a clear indica- 
ation tlmt the interests of iustice must-have 
an important bearing in the matter: It is 

not as though there was any necessity in the 
interests of justice that the provisions of rule 
13. Order IX, should be applicable to proceed- 
ings in execution, beo^iuse the order is not 
conclusive bat is subject to tbe ^'^sbt of the 
person aggrieved to bring a suit. Itt the 
present ca e the order is conclusive: there is 
no regular suit and a review is impossible. 
The petitioneria,therefore,without any remedy 

other than Order IX, rule 9, to have an 
adjudication of her case. I may state that 
the iladras High Court favours the view 
contended for by the petitioner in this connec¬ 
tion. See Subbiah Naicker v. linma.uitlian 
Chettia^- (o). I would, therefore, make the Rule 
absolute with costs three gold viohurs and 
direct that the petition of the applicant should 

be dealt with in due course of law. 

llute made al solute. 

(5) 22 liuL Oas. 37 M. 462: 20 M. L. J- IHDj 
(1914) M. W. N. 205j 1 L. W. 251. 


JilADHAS HIGH COURT. 

Second Civil Aci’eal No. 2r)0() of 1913. 

April 1, 1915. 

l>rescnt: —Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

SATHYABHAMA—Plaintiff—Affellant 

versus 

KKSAVACHARYA—Defendant— 

Respondent. 

llinilu Liic-'itdintenance to tcidoiv pronded lor Oy 
agreement in xoriling^Subsoiuenf unchaMag-h<ynrs, 
if forfeited—^tfnrrntion aUomance, vdten aJIoxred. 

The mil'that hv snhsuiiuent michasnty a Ihmui 
widow fort'oits her right to inuinrenaiice, applies even 
Avberc that right is accured to by uu ugrociuon ih 

writing, [p. 397, col. 2.] e j. v 

Kagammov. Virahhadra, 17 392; flhap SmjA v. 

Uehman Kumvar, 26 A. 321; A. W. N. (1904) 13, dib- 

tinguishi'd. , , . 

An unchaste Hindu widow, she ' 

conduct and leads a moral life on the date 
is entitlod to at least a starvav.on aLo. aii-.. 

^n, 39S, col. 2.J a • k \f tt f* 1? 

Visalafchi Ammol v. /lanoMmy 5 M. II. O. «. 

150;i*fuvimi v. Mahadevt,o 

Bom. L. K. 196; 34 B. 278; Kandasami PiUat ^- 

gnmmat, 19 M. 0; Chirukula Nagatakshnamma 

Chirukula Visvafiulha Snstri, 16 Ind. Cas. 389; 23 il. 
L. J. 284, distinguished. 


CASES. 



Itoimi Xoth iiVwti Utmunnnd'DIiiir 1‘inhUir v. lini'i. 
niinoni 17 I'. 674 al )». 0<H, lollowcd. 

Second appeal against tlie decree of the 
District Court of South Caiiara, in Appeal 
Suit No. 41) of 1913, preferred against that 
of the Court of the District Munsif 
of I’uttur, in Original Suit No. 334 of 
1912. 

Mr. 7/, Balakrishnu Itao, for the Appel¬ 
lant. 

^Ir. It. Stiarama iiW, for the Respondent. 

JUDGMENT.—This is a suit by a widow 
again.st her deceased liusbaiars brother for 
maintenance. There was an agreement on 
on the 30th April 1906 by whicli the amount 
was iixed. Tlie plea of tlie defendant is that 
since tlie date of the agreement, the plaintitV 
had been leading an immoral life and tliat 
consequently she is not entitled to claim 
maintenance. The Courts below have found 
that she did lead an immoral life, but that, 
iit tlie time of the suit, she had reformed her 
ways and was living with her people. Jlr. 
Ik Sitarama Rao wanted to argue that she 
liad gone wrong witli a kSudra, tliat that 
entails upon her degradation from caste and 
that consequently .she is nut entitled to 
any maintenance. But tliero is no finding 
that the pregnancy whicli is found, was 
caused by cohabitation with tlie Sudra. IVe 
cannot allow that question to be argued in 
second appeal. 

On the facts found by tlie Courts below 
the question for consideration i.s, wlietlier 
the plaintiff is not entitled to what is called 
“starving allowance” from the defendant. 
It was argued in appeal that the fact that 
the maintenance was .secured by a deed 
differentiated this case from v. 

Virahhadra (1). We cannot accept this 
contention. Tlie instrument is only evidence 
of the amount which is payable as main- 
lenancc. The basis of the claim against tlie 
defendant being the duty to maintain, the 
fact that it is secured by a deed in writing 
is not a reason for holding that subsequent 
UDchastity would not woi*k a forfeiture. The 
decision in Bkup Si'-ioh v. Lachma't Kun'^ar 
(2) related to a compromise which was 
arrived at regarding the claim of the widow 
for po.ssession of the property as lieires.s. It 

(1) 17 M.3U2. 

(2} 26A.32’; A.W.N. (1U04) 13. 
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was held that the subsequent unchastity of 
the widow did not deprive her of tliis 
property. That decision has no bearing 
upon the present case. The right to 
maintenance is dependent upon texts 
which do not affect succession or inherit¬ 
ance. 

There is no direct authority upon the 
question. The text of Manu in Chapter XI, 
section 189, applies to all women entitled to 
maintenance. Under that text if a woman 
becomes unchaste, she is entitled to a starving 
allowance. The Prayaschitha Kanda of 
Yajnavalkya Smrithi, (verses 297 and 298) 
lays down the rules reg.u’ding provisions 
to be made for women who have miscon¬ 
ducted themselves. It has been suggested 
by the learned Vakil for the respondent 
that the verses only apply to ca.ses of women 
who have committed sins other than immo¬ 
rality, but the concluding portion of the 
commentary of Vijnaneswara on the Smrithi 
makes it clear that the tw'o verses are intended 
to cover cases of unchaste women. The 
commentary is this: To those women who 

though have suffered degi’adation (from 
caste) and for whom the rites of presenting 
(disconnecting) water libations, etc., have 
been performed accommodation, (that is), a 
small cottage built of straws and leaves 
should be given in the proximity of the 
main (building of the) house. Similarly 
food that is just sufficient for the mainten¬ 
ance of life and also raiment of a low des¬ 
cription along loith {the protectioii) of 
preventing her from heing enjoyed again ly 
another man should be given.” This last 
sentence makes it clear beyond doubt that 
the commentator had in mind the case 
of fallen women. The text and the com¬ 
mentary, it is conceded, apply to all women 
alike whether they be wives, widows of 
co-parceners or mothers. Therefore, accord¬ 
ing to Manu and Yajnavalkya women who 
have gone wrong should be given some 
maintenance. The punishment for their 
unchastity is that they lose their right to 
the ordinary rate of maintenance. As against 
these two texts, the well-known text of 
Narada has been quoted which says that if 
a widow of a co-parcener is guilty of im¬ 
morality, her maintenance should be resumed. 
This statement is quoted and commented 
upon by all the Smrithi Avriters (Mayukha, 


section 8, placitum 6; Smrithi Chandrika, 
Chapter XI, section 34-, and Viraraitrodaya, 
Chapter III, Part I, section 10). But in none 
of these texts there is any provision for a 
woman who had repented and was subse¬ 
quently leading an honest life. It is not to 
be presumed from the omission to provide 
for such a contingency, that the presump¬ 
tion once made is to be irrevocable and that 
the fallen woman who had reformed is to 
be denied even a starving allowance. This 
question was raised in Visalatchi Amnial v. 
Anriasamy Saslry (3l but w'as left undecided. 
In Nagamma v. Virabhadra (1) the learned 
Judges, following certain Bombay decisions, 
held that a widow who had mi.sconducted 
herself was not entitled to maintenance. In 
the latest Bombay case, Parami Ramayya v. 
Mahadevi (4), the earlier cases are not approv¬ 
ed. In the Madras case, the question whether 
subsequent reformation would makeany differ¬ 
ence was not considered. In Kandasami 


Pillai v. Mnrugammal (5), the learned Judges 
based the decision on the ground that the 
fallen woman had tried to foist upon her 
husband a child who had been born of 
adulterous intercourse and it was decided 
that such a woman was not entitled 
even to a starving allowance. This decision 
in Kandasami Pillai v. Murtigamnial (y. 
was considered by Miller and Sankaran 
JJ., in Suhhayya v. Bhuvani (hi. 
and the learned Judges were of opinion that 
it should be confined to cases where the 
woman was continuing to lead an immo^ 
life. In Chinikula Nagalahshmamma v. Ghi‘ 
ruhula Visvanatha Sastri (7), the wife was no 
shown to have repented of her mi-scondnc . 
Mr. B. Sitarama Rao argued that the decision 
in Siibhayya v. Bhavani (6) should not be ex¬ 
tended to widows of co-parceners. As pointe 
out already, both the text of Manu and tha 
of Yajnavalkya make no distinction between 
wives and other women, and we see 
no reason on principle why the widow 
of a co-parcener should bo in a less advan¬ 
tageous position than the wife on the ques¬ 
tion of being allotted a starving allowance. 
There are observations in Roma Nath a las 


(3) 5 M. H. C. R. 150. ^ „ ..o 

(4) 5 Ind. Cas. 960; 34 B. 278; 12 Bom. L. B. 

(5) J9 M. G. 

(6) 24 Ind. Cas. 390. 

(7) 16 Ind. Cas. 389; 23 M. L. J. 289. 
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Hamaniind IVntr PotUar v. Ihsi 

(S) tn tlie ett'oct tliut widtiws who Imcl 
repented of their misconduct should bo 
given a bare maintonaiice. The recent 
decision in Parauii Punmnyii v. (4), 

although it related to thecase of a wife contains 
observations regarding the rights of other 
women to compassionate allowance. Wo see 
no reason for not applying the principle 
enunciated in that decision to the case before 
us. We think that the widow is entitled to 
some maintenance, although she is not 
entitled to the rate provided for in the 
deed. The Courts below have found that 
Its. 24 a year may be awarded to her m 
this behalf. We accept that finding. We 
reverse the decrees of the Courts beljw 
and decree maintenance at Rs. 24 a year, 
from January 1911 till the date of suit. 
Each party will bear his or her own costs 
throughout. 

Appeal allowed', Pecree reversed. 

(8) 17 C. 67-t at p. 078. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 3 of 1908-1909 
OP Bijnor District. 

November 10, 1909. 

Present: —Mr. Porter, S. M., and 
Mr. Baillie, J. M. 

Musanwiat SOHANIA—Dependant- 

Appellant 

versus 

JAGJiT SINGH AND others— Plaintiffs— 


Second appeal from an order of tliO' Com¬ 
missioner, Rohilkhand Division, dated tlie 22nd 
July 1909, reversing that of Die A-ssistant 
Collector, Bijnor District, in a case of eject¬ 
ment. 

JUDGMENT. 

Porter, S. Jf.—The circum.stances of tliis 
case are somewhat peculiar. The land in 
suit was the occupancy holding of one 
Mokha, who died in 13C0 FasU. He left 
a widow, the present appellant, who under 
the then Rent Act became entitled to a 
life-interest in the holding, but for 
some reason or another the name of tlie 
deceased’s mother was entered and only after 
her death that of the present appellant. 
Appellant has since married again, and tlie 
respondent seeks to eject her on the ground 
that by re-marriage she has lost her life- 
interest. 

The Commissioner has upheld this conten¬ 
tion relying on section 2, Act XV of 1856. 
There are, however, several decisions by the 
Allahabad High Court to the elfect that 
that section does not apply to the castes in 
which the re-marriage of widows was lawful 
before Act XV of 1S5G was passed. There 
can be no question that among jals the 
custom of re-marriage of widows is of old 
standing. In these circumstances, I think 
this Court should accept the law as laid down 
by the Allahabad High Court and hold tiiat 
appellant has not lost by re-marriage her 

life-interest in the holding. 

On this ground I would set aside the Com¬ 
missioner’s decree and restore the decree of 
the A.ssistaut Collector. Parties may be loft 
to bear their costs in both Appellate Courts. 
Baillie, J. M.— I agree. 

Appeal allowed. 


Respondents. 

Agm Tenancy Act (/I of 1901), s. 22-Jufc u'idoxc 
succeeding to iier husband’s holdnuj—lta-mamagc wl\^n 
new Rent Act in force— Life-intered *'• 
on—Uiiulu, Widows’ Re-marriage Act (IK of Ibot), 

8.2,api}Ucahililyof. ^ vv 

The Hindu Widows’ lle-marnage Act, W ot laoo, 

applieB to the widows of those castes only 

among whom re-mannagc was illegal before 
passing of the above Act, and the widows ot those 
castes in which re-marriage was prevalent at the time 
of the passing of the Act do not lose their interest in 

the property of their former husbands. 

Therefore, a Jat widow who 'wit in 

of her husband while the Rent Act of 18 
force, does not lose by remarriage her life-mterest 

in the holding. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3137 of 1913. 

March 22, 1915. 

Present:— Justice Fletcher and 
Mr. Justice Teunon. 

MOIIENDRA NATH MANUAL and another 

_Defendants—Appellants 

vsrstis 

NARENDRA KRISHNA CHATTERJEE- 
Plaintiff—Respondent. 

Bengal Drainage Act (VI of 1880), ss. 20(1), 42, 44, 
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MOHENDRA XATIl I*. NAUENDRA KRISHNA. 
—Vi'iiiitiiyc vhiii-ijc — In-sUihin’iity^. rccorfnj of — Mi.<takc 

Section 4 I of tlic HenjnU Draiua«re Act is merely 
a permissive section ami does not control the rij^ht 
of a land-holder or a su]jerior tenant to recover the 
instalments under the two sections 42 and 44. fi). 
col. 1.‘ 

A mistake alM)nt tlie year of the instalment 
rannot save limitation. 400, col. 2.] 

Appeal against tl»e decree of the Addi¬ 
tional District Judge, Hiighly, dated the Stli 
of July 1918, adirming that of the Munsif, first 
Court, Howrah, dated the 10th of .Aine 1912. 
Ihibu Nmidalat ^ arknr, for the Appellants. 

Babu.s Snrendni Chandra Sen and Hari 
Charan Mnkherjee, for the Kespondent. 

JUDGMENT. 

Fiat' Iu;i;, J.—This is an appeal from a 
decision of the learned Additional District 
Judge of llughly, dated the ^tli July 1913, 
affirming the decision of the Munsif. The 
suit was brought by the plaintiff to recover 
certain instalments in respect of tlje drainage 
charge. The facts which are simple appear 
to be as follows:—The defendants' father 
sold the property to tlie plaintiff. Jle 
concealed from the plaintiff at the time of 
sale the fact tliat tl>e property was subject 
to the drainage charge. The plaintiff on 
his purcha.se granted a tenancy of the proper¬ 
ty to the defendants’ father and he now 
sues the defendants in respect of the moneys 
that he has paid as such charge. As regards 
the claim, if it had been against the estate 
of the father of the defendants, apparently 
that would be barred under the provisions 
of the law of limitation, but the plaintiff 
claims to recover these instalments under 
the provisions of the Bengal Drainage Act. 
The only question that has been raised is as 
to whether, in order to enable the plaintiff 
to sue, it is es.sential that the mode and time 
of payment ought to be .settled by the 
Collector under the provisions of section II, 
The Collector has not been applied to in tliis 
case. But it seems to me that that is 
merely a permissive section and does not 
control the right of a land-holder or a 
superior tenant to recover the instalment 
under the tv/o sections 42 and 44. I he 
limitation on the right of the landlord or 
the superior tenant is that the tenant shall 
not be liable to pay more than 1 TOth of the 
total amount iu one year. It is not suggest¬ 


ed that the amount sued for in the present 
case is more than 1 lOth of the total amount. 

The only point that has got any substance 
in this case is as to the instalment which 
became due in 1907. The learned District 
Judge has said: “it is conceded for the 
defendants that if the Bengal Tenancy Act 
regulates tlie question the claim for 1907 is 
in time.” That concession might or might 
not have been made. But the gentleman 
who conducted the case in the Court below 
on behalf of the defendants was not authorised 
to concede anything tliat was not in accord¬ 
ance with the law, and, if it is shown that that 
is an error, we are bound to put it right. 
The fact is th t tlie parties have got a 
difficulty ill dealing with the European 
dates as compared with the date.s of the 
Bengali Calendar. That is not an importtint 
thing. But whnt did really happen is that 
this instalment fell due on 30th Chaiyaf 
1313 B. S. That was the last day of 
tlie Bengali year. That date corresponds 
with the 13tli April 1906. It was urged in 
the lower Appellate Court that the date was 
in 1907. Tliat was clearly a mi.stake The 
last date (*n wliich the suit could he main¬ 
tained for that instalment would be 1st 
Jil/mkh 1317 B. S. The Judge considered it 
to be 1318 If that is so, that in.stalment 
which was called the 1907 instalment but 
which was really the 1906 instalment, was 
burred by limitation. 

Another ([uestion th t ha.s been raised in 
this appeal is as to interest. Interest was 
claimed in the plaint in a lump sum. It is not 
shown on wliat principle that sum was arrived 
at or what was the rate charged. Section 26 
(1) of the Bengal Drainage Act provides 
that interest .shall have to be paid at the 
i*ate of 4 per cent. ' No question was raised 
as regards tliis in either of the Courts below, 
and we must take it that the parties were 
content that the interest '•hargeti for hud been 
properly arrived at, if payable. The question 
is not purely a question of law bnt a mixed 
question of law and fact, on which no finding 
has been made by the lower Appellate Court 
to enable u:i to consider wbetlier the quci- 
lion has been purely considered or not. The 
result is that subject to the variation that I 
have stated, namely, as to the instalment 

that is called the 1907 instalment but which 
is really the 1906 instalment being barred by 
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limitation, the present appeal stunilsdismissed. 
In the circumstances, as both parties luve 
partly succeeded in the appeal, 1 think there 
should bo no order as to costs of this Court 
Teunon, J.—1 agree. 

Appeal partly alloiveil. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Reyenl’e Petition No. 173 OFl91-l-iyi5 
OF Partabgauu District. 

March 30, 1915. 

Present—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 

MATA PRASAD—ArrEi,LANT 

rersws 

Babnuin SHEO RAJ KUAR- 

Resfondent. 

OmHi Rent Act(XXIIof 1886), s. 5 —Oithjwhcj/ riyhts 
— 2tIorttjagc, if losn of propriefunj ntjhf.'t—Fuircloniire, 
effect o/—Loxs of proprietary riyliti^ after uintexation — 
/Iccruni of occupancy riyhls. 

Under section 5 of the Oudh Kent Act, occupancy 
rights arise only when there has been ii eonipietc 
loss of proprietary rights and do not arise when the 
proprietor ivtnins part of his proprietary rights, us 
in the case of a mortgage. In tlie. case of a mort¬ 
gage, complete loss of jiroprietary rights occurs 
only when adecrocforforeclosureis obtained, [p. 401, 
col. 2.] 

Occupancy rights arise under section o of the Oudh 
Kent Act, XXII of 1886, not only in favour of those 
proprietors who have lost their proprietary rights 
before the date of annexation of Omih (18th day of 
February 1856), but also in favour of those who 
have eo lost their rights between that date and 
24th day of August 1866. [p. 402, col. l.J 

Akbari Begam v. Badri Prasa<?, 5 0. C. 176 at p. 179 
and Suraj Bakhsh v. Bhaywandin, Selected Decision 
No. 7 of 1903, explained and discussed. 

Second appeal from an order of the 
Additional Commissioner, Fyzabad Division, 
dated the 8th October 19i l-, reversing that of 
the Assistant Collector, Partabgarli District, 
in a case of ejectment. 

JUDGMENT. 

Holms, S. M.— (Ma/r/i 30/A, 1915).— The 
mortgage of the proprietary rights of the 
appellant’s ancestors took place in 1855, 
dnd there was a foreclosure some three 
years later, that is to say, after tlie year 
of anne.Yation. It has been held by the 
Board in Suraj liakhsk v. Bhagicandiu (1) tliat 
a temporary mortgage w'ould not give rise 
to an occupancy right under section 5 of 

(1) Selected Decision No, 7 of 1903. 


m 


the Rent Act, and in thift opinion I concur. 
The wording of the section is tenants 
who have lost all proprietary right ”, and 
in my view this does not apply to persons 
who retain part of their proprietary right. 
Tlie respondent argues that section 5 i.s 
contioed to loss of proprietary right by an 
act of law. His only argument in support 
of this contention is that section 7A is more 
specitic, and 1 cannot accept it. 

The facts of the pre.sent case are somewhat 
peculiar. The loss of proprietary riglit 
took place about a year after annexation, 
but some eight years before tlie 24-th of August 
1866 and some 10 years before Act XIX 
of 18fcS by which riglits of occupancy 
were created. Suraj Bakhsh v. Iihagivand{7iil) 
lays down ;— The history of tho section, 
which was enacted after discussion with 
the taluqdars of Oudh as a compromise in 
order to secure some concession in favour of 
village proprietors who had lost proprietary 
rights by the inclusion of their villages in 
talugas and were not entitled to under- 
proprietary rights under Act XXVI of J868, 
shows that it was intended to apply to 
tliose persons and those only who had lost 
their proprietary rights before anne.xation.” 
The appellant’s Pleader argues that this 
view goes further than the appeal before 
the Board warranted, and tliat at any 
rate, the section covers Tosses of proprietary 
rights between annexation and August 24 
1866. In Akbari Begain v. Badri Prasad 
(2), which was followed in Bhoga Singh v. 
Pokhar Singh (3), Mr. Chamier wrote:— 
“ Apart from its history the section itself 
is quite plain. On the face of it, it applies 
only to tenants who or wliose predece.ssors 
had been in possession as proprietors at 
some time within thirty years next before 
February 13th, 1836, but who had lost 
their proprietary rights and had become 
mere tenants by August 24th, 1866”. 

One thing is clear, that section 5 was 
not intended to have prospective effect and 
extend to losses of proprietary right wliich 
took place after Act XIX of 18GS and 
probably not to losses which took place 
after August 24th, 1866. The Board in 
Suraj Bakhsh v. Bhagwandin (1) did not 
discu.ss a case of the nature now before me 

(2) 5 0. C. 176 at p. 179. 

t3) 8 0. C. 353. 
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and the appellant argues that the Board 
have in consequence laid down a wider 
proposition than is jnstiHed. 

The Board in Stiraj Bakhsh v. Bhagivandin 
(1) do not appear to have had their 
attention drected to the opinion of Mr. 
Chamier, Additional Judicial Commissioner, 
in Akhari Bcgam v. Badri Prasad (2) decided 
in 1902, thougli they discussed an older 
decision of the Judicial Commissioner of 
1885. Had their attention been so directed, 
possibly the Board would have modified 
the passage in their decision quoted above. 
Chapter IV of the Introduction of Syke’s 
Compendium of Oudh Taluqdari Law gives 
a brief history of the recognition of tenants’ 
rights of occupancy in Oudh, and I feel 
considerable doubt if the history affords 
any justification for refusing occupancy 
rights when the former proprietors lost 
their proprietary rights after annexation 
but prior to 24tli August 1860, though it 
undoubtedly does when they lost their 
proprietary rights after that date. The 
arguments in Snraj Bakhsh v. Bhagivandin (1) 
are chiefly directed to the latter case. To 
refuse occupancy rights in the former case 
would necessitate reading into section 5 a 
limitation for which its plain language 
affords no justification 

I would, therefore, hold that the appellant 
has a right of occupancy in the land in 
suit and setting aside the order of the 
Additional Commissioner restore that of the 
Assistant Collector, respondent paying costs 
in all the Courts. 

Mr. Campbell, J. M.—T entirely agree. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1444 op 1912, 

January 28,1915. 

Present'. —Mr. Justice Holmwood and 
Mr. Justice Walmsley. 

NAGKSUR PERSHAD SINGH and others 
—Plaintipes—Appellants 

VQTSttS 

BINDESHWARI PROSAU SINGH 

AND OTHERS—DEFENDANTS—RESPONDENTS. 
Mortgage — Decree, ealc itndcr^Fraud, allegation of 


■^Exccufiony who may come in in—Party having no 
interest in property ivhen decree passed, right of. 

Where the plaintiffs had no interest in the pi-operty 
at the time the mortgago-decree was passed and the 
property was not ancestral: 

He/d,’that they could not come in in execution to 

set aside the decree, [p. 403, col. 1.] 

Dvbendra Nath Bhattacharjee v. Prasanna Kumar 
Chakravarti, 5 C. L. J. 328, followed* 

Appeal against the decree of the District 
Judge, Shahabad, dated the 1st March 1912» 
affirming that of the Subordinate Judge, 
Second Court of that District, dated the 9th 
'of November 1910. 

Babus Provas Chandra Mitra and Sin’vndra 
Madhah Mnllicky for the Appellants. 

Babus Xfmakali Mukherjee and Raghu Nath 
Singhy for the Respondents. 

JUDGMENT. 

Holmwood, J.—These second appeals arise 
out of suits brought by the plaintiffs to 
set aside certain mortgage-decrees and 
sales held in accordance therewith, on the 
gx’ound that they were tainted with fraud 
and that they were illegal and the sales ivere 
equally so, and that decrees which purported 
to be against their father did not bind the 
plaintiffs. 

It is conceded that at the time the decrees 
were passed the plaintiffs were not in exist¬ 
ence and, therefore, had no cause of action 
as regards setting aside the decrees. But 
the prayers of their plaint show that this 
is the main ground of their case, the sales 
being mei’ely subsidiary. The first prayer 
clumps the decrees and sales together, fhe 
second is clearly based on the contention 
that the decrees being illegal, the sales held 
under them must also be illegal. On the 
plaint itself tliere seem to be many 
on which the suit is not maintainable. The 
fir.st we have already stated, that the plaint¬ 
iffs were not alive at the time the decrees 
were passed. The second has been stated by 
the learned Subordinate Judge and not notice 
by the Judge in appeal except in 
agreement, namely, that on paragraphs 4, 5, 
and 7 of the plaint it must be held tna 
the reconveyance of the shares of Bhabhu ar 
and Ganput, whom the plaintiffs claim o 
represent by means of the hiha-hil-etoaz, ma ® 
the properties the self-acquired proper les 
of Bhabhutar and Ganput and if it 
wa.s ancestral property, which does no 
seem to be asserted, it ceased to be so. 
Then there is the fground taken m para 
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graph *4 of the written statement that tlio 
plaintiffs have not specifically mentioned any 
instance of fraud in their plaint. In dealing 
with this the learned Judge in the Court 
below has pointed out that the only allega¬ 
tion in regal’d to the decree is contained in 
paragrapli 9, and on analysing that in the 
light of the fact that the plaintiffs were 
not in existence, he found that that refers to 
some parties who are not before the Court 
and it is not known who they are, so that 
there is substantially no allegation of fraud 
against the decree which was obtained after 
contest and which was never contested 
in execution by the plaintiffs’ ancestor. If, 
therefore, the plaintiffs had no interest in 
the property at the time the decree was passed 
and the property was not ancestral property, it 
is difficult to see how' they can seek to 
come in in execution. 

It is argued on the authority of the case 
to which one of us was a party, the case 
of Dehendra Natk Bhaftacharjee v. Prasanna 
Kumar Chah-avarti (1), that they can bring 


this suit on the basis of the alleged frauds 
in execution only, and that whether it be 
treated as an application under section 47 
or as a regular suit is a matter of form 
and not of substance, as was pointed out in 
that case. In a passage at the end of the 
judgment w'hich is obiter it w'as laid down, 
if there was fraud in tiie execution pro¬ 
ceedings it will be open to tlie party affected 
by the fraud to make an application under 
section 244, Civil Procedure Code; if instead 
of an application he presents a plaint in 
the Court competent to deal with the matter, 
the defect is one of form rather than of 
substance aud there is no real want of 
jurisdiction, and this is supported by a 
large number of authorities, and we have no 
desire to differ from it in any w'ay, as it 
has nothing to do with the present case 
which is based essentially upon the prayer 
to set aside the decree. As the plaintiffs 
were not interested in the decree they 
cannot now come in in execution and that 
alone is sufficient to show that their suit 
is not maintainable. 

The appeals are, therefore, dismissed with 

costs. . 

Walmslby, J.—I agree that the appeals 

should be dismissed. 

Appeals dismtssed. 


ALLAHABAD HIGH COURT. 

Second Civil ArrsAi. No. 1000 of 1913. 

April 17, 1915. 

Present'. —Mr. Justice Piggott. 

PANNA LAL— Defendant—Appellant 

V6 ySHS 

HAMDSHAR SAHAI— Plaintiff- 

Respondent. 

LiinUafion .lol {IX of 1908), Sch. /, IJM, 1-tH — 
Mortgage Mortgagee 9elUiuj ahsolute interent in mo)i‘ 
gaged proi>erhj~Pedcmidion—Limitation, 

A mortgagor’s right torodoein subsists until it lias 
been extinguished by act of parties or order of a 
Court. Act of parties means act of jjarties to tho 
nu)r<-gago transaction. No assertion of adverse title 
on tho part of a mortgagee during tho continuance 
of a inortgago can set time running against tho 
mortgagor so as to deprive the latter of his right to 
redeem within a period of sixty years. Q). -406, col. 1.] 
If a mortgagee sells the mortgaged property out- 
aml out to a third person, tho possession of tlie vendee 
does not become adverse against tho owner of the 
etjuity of redoinption from the date of tho sale, and a 
suit for redemption would lie under Article 148 of 
the Limitation Act. [p. 405, col. 2,] 

Second appeal from a decision of the 
Additional Subordinate -^udge of Moradabad, 
dated tlie 21st July 1913. 

Dr. S. C. Banerji, (with liim the Hon’ble 
Mr. Gohnl Prasad), for the Appellant. 

The Hon'ble l)r. Sunder Lai (with him 
Mr. Gnlzari Lai), for the Respondent. 

JUDGMENT.—I have stated the facts of 
this case at some length in my remand 
order of July the 3rd 1914. The finding of 
the lower Appellate Court on the remanded 
issue puts it beyond question that the plaint¬ 
iff is the successor-in-interest of the original 
mortgagor. The essential facts may, therefore, 
be recapitulated. On the 24th of January 
1867 the predecessor-in-title of the pre.sent 
plaintiff mortgaged by conditional sale a 
house in the town of Cbandausi to one 
Hazari Lai and put him in possession. On 
June the 15th, 1873, Hazari Lai sold this 
shop to Panna Lai, the defendant-appellant. 
There had been no foreclosure of the mortgage 
by conditional sale. In the deed of June tlie 
5th, 1873, Hazari Lai recited that the .shop 
in question had come into his possession 
under a mortgage by conditional sale, but 
that he was now in possession as a full owner. 
He did not say that he had foreclosed the 
mortgage. He undoubtedly purported to sell 
the shop itself and not any mortgagee 
rights in respect of the same. The lower 
Appellate Court hai found that the vendee, 


(1) 5 C. L. J. 328. 
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Prtiina Lul, did not in fact believe that his 
vendor had power to convey an absolute 
interest in the shop. 

I must pause to note that this tinding is 
challenged in argument on behalf of the 
appellant. It is contended that it was not 
fairly open to the lower Appellate Court to 
aiTive at this finding. The learned Subordi¬ 
nate Judge held that the very recital in the 
sale-deed of 1873 was calculated to put the 
vendee on his guard, that the vendee made 
no sort or kind of inquiry but went into the 
transaction with eyes shut. He has, however, 
gone further than this. Kelying partly on 
the wording of the document and partly on 
certain facts and circumstances regarding the 
location of the shop, residence of the parties 
and so on, and partly on certain oral evidence, 
he has come to the conculsion that, when 
the vendee chose to accept his vendor’s 
assertion that he was in full proprietary 
possession of the shop, he had good reason 
for believing that this assertion was not true, 
and did not in fact believe it to be true. 
Sitting as a Court of second appeal, I am 
not prepared to hold that the lower Appel¬ 
late Court had not before it materials on 
■which it was entitled to arrive at the above 
finding. 

If this finding cannot be disturbed, it 
seems to me that, according to a long course 
of decisions in this Court, this suit for redemp¬ 
tion must succeed and the plea of limitation 
set up by the defendant-appellant must be 
overruled. I refer to Bhagivan Sahai v. 
Bhagwan Diu (1), Kainpta Prasad v. Balcar Ali 

(2) and Husaini Khanam v. Husain Khan 

(3) . It has been contended on behalf of the 
appellant that these decisions are inconsistent 
Avith later opinion in this Court itself. On 
this point reference is made to the case of 
Behari Lai v. Muhammad Mnttaki (4). I 
have also been referred to a case decided 
elsewhere by one of the learned Judges of this 
Court, namely, Dal Singh v. Gnr Prasad (5), 
and it has-been contended that the same 
learned Judge has recently re-affirmed the 
view taken by him in Ondh in an unreported 
decision in Second Appeal No. 547 of 1914 

(1) 9 A. 97; A. W. N. (1SS6) 303. 

(2) A. W. N. (1881) 122. 

(31 29 A. 471; A. W. N. (1907) 133; 4 A. L. J. 375. 

^4) 20 A. 482; A.AV. N. (1808) 123. 

(6) 2 Ind. Cas. 250; 12 0. C. S4. 


pronounced by him on March 11, 1915. 
Further, 1 have been asked to consider that 
the current of decisions of this Court with 
regard to the application of Article 134 of 
the first Schedule to the Limitation Act 
(TX of 1908) is inconsistent with the opinions 
pronounced b3' other High Courts. There 
Avould certainly appear to be a clear con¬ 
sensus of opinion to the contrary in the 
Bombay High Court, reference being made 
to Bail'd Khan Daad Khan v. Bhiki Sahza 
((5), Yesu liamji Kalnath Balkriskna Laksh- 
' man (7), Pandn V ^ithu(,S) and liamchandra 
v. Sheikh Mohidin (9). Other cases to 
which I have been referred in argument may 
be found reported as Bam Kanai Ghosh v. 
Baja Sri Sri JIari Naragan Singh Deo Baha^ 
diir (10) and Chettokulam Prosanna Venkata^ 
chela Beddiar v. Collector of Trichinopoly (11). 

Finally it was suggested thatthelatestdecision 
of this Court relied uponon behalf of the plaint¬ 
iff-respondent, namely, that in JFnsaini Khanam 
V. Husain Khan (3), proceeds upon a view 
as to the effect of a mortgage by a trustee 
or a mortgagee amounting to a purchase 
within the meaning of Article 134 of the first 
Schedule to the Limitation Act, or 1 should 
say to a transfer of the property in question 
within the meaning of the same Article as it 
appear.3 in Act IX of 1908, and is inconsistent 
with the pronouncement of their Lordships 
of the Privy Council in Ahhiram Goswami 
Mohant v. Shyama Charan Kandi (12). 

With regard to a good deal of this argu¬ 
ment I think it is sufficient to say at present 
that, although the Article of the Limitation 
Act in question refers to transfers both by 
trustees and by mortgagees, it may well be 
that by reason of the provisions of the 
Transfer of Property Act (IV of 18S2) 
different considerations may govern the 
application of this Article in cases where a 
transfer has been made by a trustee or by a 
mortgagee respectively. On this point I 
desire to add a few words presently. I mention 
it merely for the sake of noting that 

(6) 0 B. 475. 

(7) 15 B. 583. 

(8) 19 B. 140. 

({)) 23 B. 614. 

(10) 2C. L. J. 546. 

(11) 24 Ind. Cas. 369; (1914) U. W. N. 5S7; 26 M. 
L. J. 637. 

(12) 4 Ind. Cas. -UO: 6 A. L. J. 857; 14 C. W. 

1; 11 Boin. L. K. 1234; 19 M. L. J. 530; 10 C. L. J. 284; 
36 C. 1003. 
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the Calcutta and A[adi*as cases to wliich I 
have referred above wore both cases of trans¬ 
fer by trustees. Kor tlio same reason I find 
nothing in the decision of liehan Lai v. 
Muhammad Mnttaki (4) to contliet with the 
course of decisions of tin’s Court governing 
transfers by mortgagees. All the older cases 
of this Court relied upon by the present re¬ 
spondent are not oven referred to, much less 
overruled, by the Full B^^nch which decided 
Behari Lai v. Muhammad Muitaki (4). It seems 
to me, therefore, that I might content myself 
with .saying that I have before me at least 
three reported cases, each decided by a Bench 
of this Court, in favour of the respondent’s 
contention that the present suit is not, upon 
the findings arrived at by the lower Court, 
bai'red by limitation. Sitting as a single Judge 
of this Court lam bound by the decisions 
above referred to. 

I desire, however, as the matter has 
been fully argued before me, to place on 
record my opinion that the decision which 
I propose to pass may be supported 
independently of the authorities above 
referred to, by a line of reasoning somewhat 
different to that which has been followed 
by other learned Judges of this Court. 
The suit as brought is against the legal 
representatives of the original mortgagee 
and against Panna Lai as transferee of the 
mortgagee rights. It is on the face of it a 
suit for redemption of a mortgage and 
governed by_ the provisions of Article 148 
of the first Schedule to the Indian 
Limitation Act (IX of 1908). Such a suit 
is undoubtedly maintainable within the 
prescribed period of sixty years, against 
either a mortgagee or any transferee of 
mortgagee rights. When, therefore, the 
defendant Panna Lai pleads that the suit 
as against him is barred by limitation by 
reason of the provisions of Article 134 ot 
the first Schedule to the Ijimtiation Act, 
it seems to me that his pleading requires 
some further analysis. He must be taken 
to plead that he is not a transferee of the 
mortgagee rights, but a person who has 
somehow come into possession of the property 
in suit, and that his possession can only 
be disturbed by means of a suit for ejectment. 
Now it is quite conceivable that, in a case 
like the present, the original mortgagor (or 
his successor-in-interest) might have gone 
to the original mortgagee (or his successors) 


and redeemed the mortgage out of Court, 
receiving in return a full discharge of the 
mortgage-debt and the mortgagee’s claims. 
If, after having done this, he found himself 
obstructed by the defendant Panna Jjal in 
his attempt to enter into possession of the 
mortgaged property, any suit win’ch he 
might bring against Panna Lai would 
clearly bo a suit for recovery of posse.ssion 
of the kind contemplated by Article 134 
already mentioned. Whatever view might 
be taken as to the meaning of that Article, 
it could not be denied tliat the suit was 
governed by it. In the present case the 
controvei*sy in reality is whether Article 
134 applies at all. The answer to this 
question must depend on whether Panna Lai 
is a transferee of tlie mortgagee rights or is 
simply a person who has come into po.s.session 
of the properti-- in suit under a title adverse 
to that of the original mortgagor, 

I venture to suggest that on this view of 
the case tliree possible contentions are open: 
(1» It might be said that tlie Court w’ill 
not go beyond the terms of Panna Lai’s 
document of title, He liolds what purports 
to be a sale-deed of the property out and 
out. Therefore, he cannot be treated as a 
mere transferee of the mortgagee rights. 
The suit as against him would, therefore, not 
be a suit for redemption at all, but a suit 
for recovery of possession. (2) It might be 
contended that the Court will not go behind 
the actual status of the parties to the 
transaction embodied in the sale-deed of 
June 5th, 1873; or tlie legal effect of tlie 
.said deed. The vendor under that deed pur¬ 
ported to convey something which he did not 
possess, namely, full proprietary rights in 
respect of the house in suit. He did, however, 
possess .some rights in respect of the house, 
namely, mortgagee rights. The legal effect 
of the deed, therefore, would be to convey to 
the transferee whatever rights Hazari Lai 
possessed at the time of the transfer. Those 
rights being rights of a mortgagee, Panna 
Lai became in law a transferee of the 
mortgagee rights. A suit for redemption 
w’ill, therefore, lie as against Panna Lai and 
the period of limitation for such a suit is 
sixty years. (3) The case maybe looked at 
from the point of view which has been ac¬ 
tually taken in the reported decisions of this 
Court which I am prepared to follow. If it 
had been found that Panna Lai entered into 
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possession of the house in dispute under the 
sale-deed of June 5th, 1S73, in the honest 
belief that he had'obtained full proprietary 
rights in the said house by reason of that 
deed, and with the obvious and avowed 
intention to exercise the rights of a full 
proprietor, he would, under this view’ of the 
case, be entitled, as the learned Judges of 
this Court said, to the “protection” of Article 
134 aforesaid. In effect, as it seems to me, 
this view of the case involves holding that 
Panna LaVs possession became adverse 
against the owner of the equity of redemp¬ 
tion from the date of the sale in his 
favour. 

On either of the last two views the suit 
as brought is wdihin time. I do not de.sire 
to discuss the matter further, beyond remark¬ 
ing that, if the learned Judges w'ho have 
accepted the first of the views set forth 
above with regard to the operation of 
Article 134 of the first Schedule to the 
Indian Limitation Act are right in the 
interpretation which they have put on the 
words of that Article, considered by them¬ 
selves, it seems to me that a conflict of 
principles becomes involved between the 
provisions of that Article and those of 
section 60 of the Transfer of Property Act 
(IV of 1882). A mortgagor’s right to 
redeem subsists until it has been extingu¬ 
ished by act of parties or order of a Court. 
Act of parties must mean act of the parties 
to the mortgage transaction. I take it to 
be settled law that no assertion of adverse 
title on the part of a mortgagee during 
the continuance of a mortgage could set time 
running against the mortgagor so as to 
deprive the latter of his right to redeem 
within a period of sixty years. The sale 
by Hazari Lai in favour of Panna Lai was, 
so far as the vendor w'as concerned, simplj' 
an assertion of &dverse title as agaiust the 
mortgagor. This, I take it, could not operate 
so as to extinguish his right to redeem, or 
set time running against the mortgagor. If 
anything can be held to have .set time run¬ 
ning against him, it must be Panna Lai’s 
entry into possession under the terms of the 
sale-deed in his favour. Now' assuming for 
the sake of argument that the present suit 
had been brought within twelve years of the 
sale of June the 5th, 1873, it is worth while 
to consider what .sort of suit the mortgagor 
would have been bound to bring. Tf he had 


sued Panna Lai for ejectment as a tres¬ 
passer he w'ould most undoubtedly have been 
met by a plea that if Panna Lai took nothing 
else under this sale-deed he had at least 
acquired Hazari Lai’s rights as a mort¬ 
gagee, and that the suit against him should 
be one for redemption and not for eject¬ 
ment. Yet if the view w'hich seems to 
have been taken by the Bombay High 
Court regarding the operation of Article 
134 to the first Schedule of the Limitation 
Act is correct, it would seem to follow 
that, if the mortgagee in possession chose, 
even on the very day after entering into 
possession, to execute a deed purporting to 
sell the property itself, and not his mort¬ 
gagee rights therein, to a third party, he 
could thereby compel the mortgagor to 
sue for redemption within twelve years of 
the .sale, or to lose his rights by operation 
of the law of limitation. I find it very 
difficult to believe that this is either the 
intention of the Legislature or the effect of 
the provisions of the law which I have been 
considering. The result is that I dismiss this 
appeal with costa, including fees on the 
higher scale. 

Appeal disnusfed. 


CALCUTTA HIGH COURT. 

Civil Role No. 788 of 1914. 

August 10, 1914, 

Present: —Mr. Ja.stice Woodroffe and 
Mr. Ju.atice Coxe. 

MAD HU SUDAN PAL and another— 

Petitioners 

versus 

PARBATI SUNDARI DASSTA and others 

—Opposite Parties. 

Insolvent Debtor’s Act (11 «5' Viet. C. / 

scope of — Lcai'e to appeal—Concurrent juris ic 
High Court with District Jwlge- District Judge rejiisj g 
leave to appeal—High Court, power ot, to gran e n 

api>e<il. . . ., 1 , Ai,o 

A High Court has concurrent jurisdiction 1 

District Judge to grant leave to appeal under ^ , 

40 of the Insolvency Act and if the I^stnct 
refuses leave to appeal, the High Conr 
debarred from granting it. [p ^>7, col. 1-; 

In the matter of an application for ea 

to file an appeal to the High Court from 
orders of the District Judge of Dacca, passe 

in Insolvency Case No. 125 of 1912 and ft 
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KESHO PRASAD SIKGU I'. UAMANAND QIR. 

respectively the 4th !May, 10th June n-nd 4th 
July 1914. 

Dr. Sarat Chandra Bysack and Babu Bepin 
Chandra BosGj for the Petitioners. 

Babu Prakash Chandra Mazumdar, for the 

Opposite Parties. 

JUDGMENT. 

WooDROPFff, J.—The matter in respect of 
which an order for leave to appeal is 
sought, is a question whether the property 
described in the application should be 
re-sold. There is no appeal on the question 
whether the Court was right in refusing to 

set aside the order passed for default of the 

10th June, except so far as the effect of that 
order was to affirm the order for sale. To make 
this matter clear, I desire to record the 
fact thtttthe applicant states that he is pre¬ 
pared to argue this appeal on the materials 
now. on the record without further evidence, 

oral or documentary. 

The order of the 4th :May ^Yas, in my 
opinion, an order under the Insolvency Act 
and though the Judge has refused leave to 
appeal under section 46, there is a concurrent 
iurisdiction in us to grant leave to appeal and 
I would accordingly do so. The appeal is 
admitted and there is no necessity to make a 
farther application under Order XLT. 

The Rule, therefore, is made absolute and 
the costs will be dealt with upon the hearing 

of the appeal. 

CoxE, J.—I agree. 

Buie made absolute. 


COURT OP THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 6 of 1914-15 of 

Balia District. 

May 8, 1915. 

Presen(:—Mr. Holms, S. M., and 
Mr. Campbell, J. 

MaUraja KESHO PRASAD SINGH- 
Plaintiff—Appellant 
versus 

. RAMANAND GIR-De pendant- 

respondent. 

Agra Tenancy Ail (II of 190i; .. H-Ma h, rahe Ucr 
can acgaire occapancy rijW.-MaUant-Chda-Sncc..- 

"’An association like a math cannot be treated as an 
occupancy tenant under section U of the Tcna y 

4ct. [p. 407 col. 2.] 


S{n(fh v. Jlfo/tfliif JiAnnuuand Go, 21 
Ind. Cas. 43; U A. L. J. 701; 35 A. 474, not followed. 
Selected Dcchion No. 19 of 1912, followed. 

VorCampheU, J. M.-A.chclo cannot inherit the occu. 
pancy rights of his (juni. [p. *108, col. 1.] 

Second appeal from an order of the 
Commissioner, Benares Division, dated^ the 
25th June 1914, reversing that of the Assistant 
Collector of Ballia District, in a case of 
ejectment. 

JUDGMENT. 

Holms, S. U.—{April 22«(/, 1915.)—Tlie Col¬ 
lector has found, as a matter of fact, that the 
occupancy land in suit has been part of ihemath 
property for a very long time, and the appel¬ 
lant urges that there was no evidence to support 
this Hnding. I hi^ve looked at the evidence 
and think there is. It is true that the 
land has been recorded in the patwan s 
papers as occupancy tenancy of particular 
mahants. The appellant urges that it was 
acquired originally by Mahant Budhram 
Gir, and that, when he was removed in 
1903 the land ceased to be recorded in 
his name, although one would naturally have 
expected that the di.smissed mahant would 
have clung to his own occupancy tenancy 
Moreover, the appellant himself m the 
nresent plaint describes Sheolochaii as 
occupancy tenant of the land, whereas he 
could not he occupancy tenant in his own 
right as he only held it for five year.s. I 
consider then that the mahanh liave been 
managing the land on beha f of the ma 
It is not neces.sary then to consider the 
question whether, when a mahant dies 
who has held an occupancy tenure, he is 
succeeded by his chela or not. The real 
questioris that decided in Selected Decision 
No 19 of 1912, whether or not an associa¬ 
tion like a math can he treated as a tenant 
having aright of occupancy in land under 
section 11 of the Tenancy Act. On the 
other side, I am referred to the High 
Court decision in Parmanand Singh v. 
Mahant Bamanand Gir (1), who happens to he 
the defendant in the present case, in which 
it was held that the manager of a math 
could acquire an occupancy holding on 
behalf of the math. Sir Duncan Baillie, in 
Selected Decision No. 19 of 1912, has given 
in considerable detail his reasons lor his 


(1) 21 Ind. Cas. 43; 11 A. L. J, 761; 35 A. 474. 
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findinp:, whereas the learned Chief Justice 
lias dealt witli tlie tiuestion somewhat 
hriefly. I am not convinced that Selected 
Decisi:,n No. 19 of 191- has Ijeen wrongly 
decided I would, therefore, set aside the 
order of the Collector and restore the order 
of the Assistant Collector, respondents paying 
costs throughout. 

Campheli., J. M.—I agree with the Senior 
Member. If we follow Selected Decision 
19 of 1912 the math cannot be treated as 
the • occupancy tenant of the land, and 
if it is argued that the manager of 
the math should be considered the 
occupancy tenant, respondent, has no status, 
as by Selected Decision S of 1904- a chela 
cannot inherit the occupancy rights of his 
gnrii. 

Appeal aJIoivel. 


\ 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 6S6 of 1914. 

May 20, 1915. 

Present: —Justice Sir George Knox, Kt. 

RAM HARAKH PATHAK AND OTHERS— 
Defendants—Appellants 
versus 

RAM SARAN PATHAK and others— 
Plaintiffs—Respondents. 

Jurisdiction, coni<ent of purtics u'hetlier cun gire irhrrc 
Court has none ——Au.'ar<f —Decree in terms 
of atcard—Both parties consenting to appeal being heard 
against such decree, effect of. 

A decree passed in theterms of an awnx'd not being 
appealable, the parties to the decree cannot, by 
giving consent to an appeal being heard and the case 
being decided again on the merits, give tlie Appellate 
Court jui'isdiction to entertain an appeal against 
such decree, [p. 409, col. 1.] 

Second appeal from a decision of the 
Additional Subordinate Judge, Gorakhpur, 
dated 27th February 1914. 

Mr. Jang Bahadur Lai, for the Appellant. 

ikir. Brij Nath \’iyas, for the Respondent. 

JUDGMKXT.—The plaintiffs, now re- 


spondents, sued on a bond. The defendants 
pleaded payment. The matter in dispute was 
referred to arbitration; the arbitrator decided 
in favour of the plaintiffs. Objections were 
taken by botli parties. The lower Court, after 
considering, tlie objections, dismissed them 
and drew up a decree in terms of the award. 
From that decree an appeal was filed to the 
Court of the Additional Judge. The Ad¬ 
ditional Judge accepted the appeal and on 
the Kith of August 1912 entertained an 
application signed by one of the plaintiffs 
and the Vakil engaged for both plaint¬ 
iffs on the one side, and by the defend¬ 
ant Ram Harakh and a Pleader who appear¬ 
ed for both defendants on the other. The 
application was to the effect that both parties 
agreed that the appeal should be accepted 
(marirnr) and that the case should be decided 
on the merits. The Additional Judge ordered 
that the appeal is accepted and the case be 
decide! on tlie merits. Some evidence was 
taken and the case remained on in the Court 
of the Additional Judge until the 4th of 
April 1913. Then, so far as the record 
shows, the case went automatically to the 
Court of the Subordinate Judge of Basti. No 
doubt there must liave been some order, but 
whether that was an order passed by tlie Dis¬ 
trict Judge or by the Additional Judge does 
not appear. There remains the fact that 
on the 5th of April the case appeared in the 
Court of the Subordinate Judge of Basti and 
he began to exercise jurisdiction upon it. It 
remained in that Court until the 21s*^^ of 
January 1914, when we are told that by an 
order of the District Judge of Gorakhpur the 
case was made over to the Court of the 
Additional Subordinate Judge of Gorakhpur; 
that officer held that no appeal lay under 
the circumstances to the Court of the Ad¬ 
ditional Judge, that the admission or 
agreement of parties w’as on a point of law 
and was to the effect that a certain Court 
should re-try the case, that this agreement was 
not binding on the plaintiffs, and that.it did 
not give that Court or the present Court any 
jurisdiction to hear the appeal. He according¬ 
ly dismissed the appeal. 

It is obvious that the record is incomplete, 
that there are papers which ought to'he on 
the record, which are nob there now, and the 
absence of these papers has caused the waste 
of a whole day of time by this Court. I expect 
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the leftvned OistriL't Judge to look into 
the matter and see to whom it is owing that 
this record has been drawn up in such an in¬ 
complete way. 

The defendants have come here in appeal 
and have submitted a memorandum of appeal 
consisting of seven pleas. The ./ir*Ms to the 
effect that the learned Additional Judge had 
no jurisdiction to set aside the order of his pre¬ 
decessor dated the 16th of August 1912. I do 
not know, nor can I ascertain from the 
record, who the predecessor of the learned 
Additional Judge was. So far as the record 
shows ill*. Rose was the only Additional 
Judge who dealt with this case. The semnil 
plea is to the efEect that the agreement of the 
parties dated the 16th of August 1912 was 
binding on both the plaintiffs and the defend¬ 
ants and the plaintiffs have no right t. 
resile from the same. There is no doubt 
that the procedui-e adopted by the learned 
Additional Judge in passing that order of the 
16th August 19 2 was very erratic, llie 
order in question was a decree based upon 
an award. From that decree no appeal lay 
to the Additional Judge and he had not the 
least power to adopt the procedure which 
he afterwards did. The 3id and 4//i pleas 
are practically to the same effect, the 
fifth plea is to the effect that the plaintiffs 
were estopped from questioning the 3 urisdic- 
tion of the Court to hear the appeal on the 
merits. This follows my decision on the 
preceding plea. Tt.en there is a plea to he 
effect that even if the appellants Vakil made 

binding on the appellants. The last plea 
that the Additional District Judge being 
seized of the case, the order of transfer to the 
Court of the Additional Subordinate Judge 
was bad in law. I cannot find the ord^er o 

transfer on the record and it is 
say what that order was. In the »'>sence 
of the order it must be persumed to have 
been rightly made until the contrary is shown. 

A great deal of argument was addressed to 

me and several cases cited as to the ° 

the District Judge to " ' 

from a Subordinate Court when that Co-irt has 

gone to some length in the case. I quite agi ee 

with the contention that it is most >«eicped en 

for orders of this nature to be passed, but 

cannot say that such orders are illegal, spem^- 

ly when I am not satisfied as to the circum 

stances under which the order was passed. 


■109 


The result tlien is that we are carried back 
to the appeal which was filed in the Court 
of the Additional District Judge, no appeal 
lay and everything that followed must be 
swept aside as without jurisdiction and I 
come back, though not ([uite by tlio same 
road, to the decree of the 30th of May 1912. 

I dismiss this appeal with costs, including 
fees in this Court on the higher scale. 

Appeal (iisniiiseiL 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No. 32 ok 1914-15 
• OP Bi landhasuu District. 

April 3, 1915. 

Vresenf: —^Ir. Holms, S. M., and 
Mr. Campbell, J. M. 
MOHAMMAD YUSUF KHAN- 

Arrici.i.ANT 

versus 

Masammnt NANHI— Respondent. 

Atjra TvuanryJct (/t o/1901), *•. 22-tiucress,ou— 
Curie ulifiriuii in cnillratiou mfh nephew. 

An'midci if l»c slmred in cnllivatkm with Ins 
nophow at the latter’s death, can succeed to tlie 

latter’s holding, [p. 409, eol. 2.] , , , 

Where a nephew died and was succeeded by Ins 
widow who rc-marned and thus ceased to have an 
interest in the hiusband’s holding but remained in 
possession, and the undo therenjion daimed the 

Ifolding: ,, , , , 

Held, that the undo should he recorded as an 

occupancy tenant, [p. 410, col. !•] _ , . 

Por Cawphell, J. J/.—An unde is no heir to 
his nephew under section 22 of .\ct II of 1901. [p. 

410, col. J.] o 1 n 

Third appeal from the order of the Com- 
niissionei of the Meerut Division, dated 
the 27th October 1914, confirming tliat 
of the Collector of Bulnndshahr District in 
a case of correction of jamabamU. 

JUDGMENT. 

CAMiMiEi.b, J. M .'—{March 23r(J, 1915). 

_Tl^e Collector and Commissioner have found 

that Khushia shared in the cultivation of 
his nephew Harsukh during the latter’s life¬ 
time, and this finding of fact cannot be dis¬ 
puted in revision. 

But this application raises two interest¬ 
ing points of law which require considera- 

tion. 

The first is, can an uncle succeed to the 
rights of a nephew under section 22”. j 
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think the answer to this must be in the 
negative. The sub-section (c) says clearly 
and definitely that a collateral to succeed 
must be “the nearest male relative in the 
male line of descent" and the whole trend 
of section 22 is in tlie same direction. 
Paragraph (a) also refers to a lineal descendant 
in the mule line of descent and a father 
is carefully excluded from inheritance. 

I think that the section must be read 
literally and that this excludes Khushia 
from any right of inheritance. 

The next point is whether the widow 
being in sole possession of the occupancy 
holding of her first husband and the other 
claimant Khushia being out of possession, 
any order could be passed, even if Khushio, 
were recognised as entitled to succession, 
to record him as an occupancy tenant, 
with the widow as the sub-tenant, or whether 
the widow could not claim to be recorded 
as a non-occupancy tenant since her 
occupancy rights lapsed on re-marriage. In 
such a case 1 am of opinion that a 
collateral could claim to be recorded as the 
occupancy tenant, as there would be con¬ 
siderable danger of his rights, as a rever¬ 
sioner lapsing if he could not claim them 
until the widow died or was ejected. For 
the reasons above given, I would set aside the 
orders of the Commissioner and Collector and 
restore the orders of the Assistant Collector, 
to the effect that Khushia has no title to 
ask for the removal of the widow’s name 
and the substitution of his own. 

I would make him to pay the widow’s 
and the zemindar's costs in all Courts. 

Holms, S. il. — (dpn7 2nd, 1915).—I am 
unable to find any decisions which throw light 
on the question of whether a man can succeed 
to the occupancy holding of his brother’s 
son under section 22 (e). The words 

Nearest collateral male relative in the 
male line of descent” seem to me to mean the 
nearest male collateral in the male line of des¬ 
cent from a common ancestor. Line of descent 
means a line drawn from any person in a 
genealogical tree downwards and not upwards, 
so the words in section 22 must refer to 
th« line of descent from a common ancestor. 
It is true that it is somew'bat anomalous 
that in the case of a self-acquired occu¬ 
pancy tenancy the father could not succeed 


to it on his son’s death, whereas the 
father’s brother could, if he had shared in 
the cultivation. But an uncle is as much 
a collateral in the male line of descent 
as a cousin. 

I would dismiss the appeal with costs. 

As regards the second point raised by 
my colleague, I would leave it to the 
Collector to settle how the widow’s name 
should be recorded, if she still remains in 
possession after her late husband’s uncle 
has been recorded as occupancy tenant. 

Campbell, J. M. — The appeal stands dis¬ 
missed with costs. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Petition No, 7 of 1907-08 
OF Farruk'habao District. 

May 11, 1908. 

Present: —Mr. Porter, S. M., and Mr. 

Darrab, J. M. 

BHAWAN— Plaintiff—Appellant 

versus 

ZAHUR ALI— Defendant—Respondent. 

Agra Tenancy Act (// o/1901), s. 4 (12)— Grove 
— Improvement — Land—Plaint once admitted, irhether 
Cfljf he rejected subitequently. 

The planting of trees in holding is an improve¬ 
ment within the meaning of section 4 ( 12 ) of the 
Agra Tenancy Act. [p. 411, col. I.] 

Therefore, a grove is land within the meaning of 
the Tenancy Act. [p. 411, col. 1.] 

A plaint once admitted cannot bo afterwartls 
rejected on the ground of any defect subsequently 
discovered in it. [p. 411, col. 1.] 

Second appeal from an order of the Com¬ 
missioner, Agra Division, dated the 4th 
September 1907, reversing that of the Assist¬ 
ant Collector, Farrukhabad District, in a 
case of assessment of rent. 

JUDGMENT. 

Porter, S. M.—(May 2nd, 1908.)—This is a 
second appeal in a .suit under sections 150, 
156, Agra Tenancy Act, for the assessment 
of rent on certain rent-free land. In the 
Court of first instance defendant-respondent 
claimed proprietary rights in the land, and 
under section 199 of the Act defendant- 
respondent was required to institute a civil 
suit for the determination of the question 
of title. The Civil Court found that de¬ 
fendant-respondent had no proprietary rights 
in the land. The Assistant Collector then 
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proceeded to assess the land to rent, and 
fixed the amount at Rs. 35 per annum 

On appeal the Commissioner held that as 

the land in suit had been judicially found 
in 1904 to he planted with trees, which 
constituted a grove, and as no change m tlie 

character o! the land had 
have taken place since the date of that 

finding, the area in snit^ did not come w.thm 

the definition of land m section 4 U1 of the 

Agra Tenancy Act. . 

The Commissioner, therefore, dismissed the 

do not think the Commissioner's finding 
can be sustained. It is clear from tl>e record 
that the land is cultivated.^^ fhe 

of trees in a holding is an 
as defined in section 4, clause (12), of the 
Act and section 88 of the Act lays down 
the conditions under which trees may be 
planted by tenants. It would be absolutely 
inconsistent with these clear Provismus of 
the Act to hold that a holding ?«• of 
a holding planted with trees is not laud 

within the scope of the Act. 

Further “rent” is defined in clause (3 ot 

secHon 4 as “ whatever is ..to be paid or 

delivered by a tenant ^ ^“^’‘'‘The tetm\rove= 

means a collection of trees ' 

It seems to me impossible to hold 

land-holder may sue for the ^ ‘ 
under the provisions of the Tenan y 

Tu? that the land on which tlie grove stands 

lies outside the provision of the Act. 

The Commissioner also ^gnot 

plaint was inadeciuately s amp , 

^^iTfligh '(^^^ 1.4 that a plaint once 
held by the tiign on 

admitted XeJecTtubseciuently dis- 

toUdt iC Plintifi-appellant ^ be 

retired to make good the defac.encj, 

this has not already been ^ 

Subject to the making ^ 

Courts. Tie 

Jntreome^' *0 tm lontS 

to he “ land” within the meaning ot 


Tenancy Act. I, therefore, hold the same 

view as the Senior Member. 

Appeal alloived, 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 21 of 1915. 

May 11, 1915. 

Present: —Mr. Justice Cliamier and 
Mr. Justice Tudball. 

RAM AUTAR TEWAUI-Dependant— 

Applicant 

rersws 

DEOKl TEWARI—Plaintiff—Opposite 

Civil Procedure Code, ». 115, Sch II d. lo-A,rar,?, 
rtf—A vMciK uiciifitouidbUity oj, 

An^ordcr of a Court setting asiJe an award on the 
ground of its invalidity ;>» "or2] 

(i4 3 A. L. J. Kalijan Dasy. Pmry LaU 4 A. L. J. 
o-i'\ W N (1907) no, not approved ot. 

C^Ln ln,ua.^ V. B-''™''. « C. 

A. W. N. (I8f) "4 -i ^5*1 4 li. 207 an.1 

l,X;:^~.MlM.046.18M.L.y,2^ 

" ^Civirreltsion against an order of the Ad¬ 
ditional District Judge, Gorakhpur, dated the 

UhLr Saran, for the Opposite Party. 

ttTDGMENT.—T his application for revi¬ 
sion arises out of a .suit filed in the Court 
f Alnnsif The parties agreed to refer 
I'luers in difference between them to 

Irbit^t on and an order of reference was 
arbitration The time for completing 

made ";,t^"ded”rom time to time 

* o to"'December 2nd, 1912. On the ease 
being called on on that date, it was found 
the award had not been filed. The 

(....a .1... ..a.» iiUrS;'!«t 

F “b-iSn—S’:'-'.,*,: 

Vnnsif held that the award had not been 
in time and he declined to re-call his 

“der superseding the arbitration. Ult.^ 
mately be tried the case out and dismissed 
r The plaintifi appealed to the District 
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Judge, and one of his grounds of appeal was 
that t)ie award had been made in time, and, 
therefore, tlie arbitration should not have 
been superseded The Additional Judge 
held that the ^lunsif was wrong in holding 
• that the award had not been made within 
time merely because it had not been filed 
in Court within tlie time limited, and that 
he should have enciuired wlietber it had 
been made by the arbitrators within that 
time. Accordingly he remanded the case 
under Order XLI, rule *23. The Munsif 
after inquiry dismissed the suit again, 
holding that the award had not been made 
within time, and also that it was invalid 
on account of misconduct by the arbitrators. 
Tlie plaintiff appealed and the Additional 
Judge found that the award had been made 
witliin time, and he remitted an issue on the 
question of misconduct The Munsif found 
on the issue in favour of the plaintiff. The 
Additional Judge agreed with the ^funsif 
and passed a decree in accordance witli 
the award which -was in favour of the 
plaintiff. The defendant has applied 
to this Coui’t for revision of the order 
of the Additional Judge, on the ground 
that the Munsif's second order holding that 
the award was invalid on account of 
misconduct of the arbitrators could not be 
interfered with by tlie Additional Judge. 
No appeal lie.s against the order of a Court 
under paragraph 15 of the 2nd Schedule to 
the Code of Civil Procedure setting aside an 
award, and it is contended that the order 
cannot be challenged in appeal against the 
decree in the suit, because even if it is 
erroneous it does not affect the decision of 
the case within the meaning of section 105 
of the Code. The applicant relies upon 
the decisions of this Court in Ganga Prasad v. 
Kura (1) and Kalyan Das v. Piary Lai (2). 
In the latter case Aikman, J., merely 
followed the former which was a decision by 
two Judges. The learned Judges who 
decided the former ca«e profess to follow 
the decision of Banerjee, J.. in Shyamu 
Charan Pramanik v. Prolhad Dnrtrari (3), 
but an examination of tlie judgment of 
Banerjee, J., shows that he was of opinion 


(1) 28 A. 408j A. W. X. (1906) 64; 3 A. 

(2) 4 A. L. J. 256; A. W. N. (190?) 110. 

(3) 8 C. W. N. 390. 


L. J. 168. 


that an Appellate Court was entitled in 
an appeal against a decree to interfere with 
the order of the Court of fir.st instance 
setting aside an award. He held that a 
second appeal lay against the deci.sion of 
tlie Appellate Court and he sent the case 
back in order that certain evidence might 
be taken. The judgment of Banerjee, J., 
seems to us to give no support whatever to 
the view taken in Ganga Prasad v. Kura (1). 
The decision in the last-mentioned case and 
the decision in Kalyan Das v. Piary Lai (2), 
which follows it, seem to stand quite alone. 
They are inconsistent with several decisions 
of this Court beginning with tlie Full Bench 
decision in Nanak Chand v. Ram Narain (4) 
and ending with the decision of Knox and 
Griffib, JJ., in Ram Jiwan v. Kawal Singh 

(5), with the decision of the Bombay High 
Court in Damodar' Trimhak v. Raghnmith 
Hari ^6) and with a long .string of cases 
in the Madras High Court ending with Achu‘ 
thayya V. Thimmayya (7). It seems to us that 
an order of a Court setting aside the award 
of an arbitrator and deciding that the case 
.sliall be tried by the Court is an order 
affecting tlie decision of the case within the 
meaning of section 105 of the Code. It has 
been held that the words affecting the 
decision of the case ” in section 105 mean 

affecting the decision of the case on the 
merits,” but even so Me think that the 
order of the Munsif setting aside the award 
M-as liable to be challenged in appeal against 
the decree. As long ago as 1870 Sir R. 
Couch and Kemp, JJ., held that such an order 
affected the decision on the merits, see 
'Molhooranath Teicaree v. Brindahun Teii'aree{o)- 
The M’eight of authority is clearly against the 
applicant and we are of opinion also that 
the order of the Munsif m'bs liable to be 
challenged in appeal against the decree. It 
is not suggested that there is any other 
ground upon which M'e could in revision 
interfere M’ith the order of the learned 
Additional Judge. This application is dis' 
missed M'ifh costs. 

Applicafion dismissed. 

(4) 2 A. 181. 

(6) 5 A. L. J. 644; A. W. X. (1908) 242; 4 I - T. 
400. 

(6) 26 B. 651; 4 Bom. L. R. 267- 

(7) 31 M. 346; 18 M. L. J. 228; 3 M. L. T. 316. 

(8) 14 W. E. 327. 
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CALCUTTA HIGH COURT. 

Appeal prom Original Decree No. 558 op 

1910. 

March 17, 1915. 

Presenfi —Mr. Justice Sharfudiliii and 
Mr Justice Coxe. 

UUIT NARAIN OHOAVDHURY 

AND OTHERS—DEFENDANTS—APPELLANTS 

MATHURA PRASAD and others— 
Plaintiffs—Respondents. 

TrumiJ'er of ProjK’Wy (/I* of 1882), s. 51— Salv hij 

mjintcrcil inutnimcnt nr by dvlivcnj of poiit^cssion^ 
J5o7j*/, loAcre fo bi* registered—Intention to sell or 
mortgage, want of—Reijistration hue, fraud on. 

Per Sharfuddiiiy J.—Under section .54 of the 
Transfer of Property Act tlie sale of immoveable 
property of value less than Rs. 100 may be made 
either by a registered instrument or by delivery of 
the property, [p. 414, eol. 1.] 

A Registrar has no jurisdiction to register a 
bond where the person giving the bond has no lU'o* 
perty in the district. []». 414, eol. 2.] 

Uarendra Lai Roy v. llari Dnsi'Dchi, 28 Iml. Cas. 
637; 27 M. L. J. 80; (HM4) M. W. N. 4fi2; 16 M. L. T. 6; 
18 C. W. N. 817; 19 C. L. J. 484; 10 Rom. L. R. 400; 
12 A. L. J. 77-1; 41 C. 972 (P. C ); 1 L. W. 1050, 
followed. 

Uakhan Lai Pal v. Bnnku Bchari Ohosc, 19 t'. 623 
(F. B.), followed. 

Appeal against the decree of the District 
Judge of Darbhanga, dated the 1st of 
September 1910. 

Babu Sorashi Chumha Mittei'y for the Ap¬ 
pellants. 

Babus Chandra Sekhar lianerjee and Sib 
Chandra Palit, for the Respondents. 

JUDGMENT. 

Sharfuddin, J. This is an appeal against 
the judgment and decree of the District 
Judge of Darbhanga, dated the 1st Septem¬ 
ber 1910. 

The learned District Judge decreed the 
.suit of the plaintiff and hence the present 
appeal by the defendants. In order to under¬ 
stand the grounds urged against the judg¬ 
ment of the lower Court, it is nece.ssary to 
refer to certain facts antecedent to the in.sti- 
tution of the present suit. 

The suit is to recover a sum of 
Rs. lU,243-6-0, principal and interest on 
a registered mortgage bond dated the 
27th February 1902 executed by the defend¬ 
ant No. 1, Udit Narain Choudhury, us 
head and manager of a Hindu joint family 
of which the other defendants are members. 

The plaintiff’s mother, TUusanimat Moha- 
rani Bibi, inherited the property of her 


fatlier, Brij Bhuklian Lai. Wliile she was 
in po.ssessioii of the property, she .sold a 
share in Monza Mohamniadpore Bowari in 
1SS4 to Nena Clioudhury, father of Udit 
Narain. All the time the members of 
Nena’s family were joint, but in 1899 tliere 
was a partition and the property in Moliam- 
madpore Bowari fell to tlie share 
of Nena, wlio had originally purclnised 
it as the manager of a joint family 
including him.self and liis brother and their 
issue. 

^foliarani Bibi died in 1890 and Ram 
Anugrah Peisad, generally known as Polai 
Lai Mahta, became guardian of tlie plaintiff 
who at the time was a minor. In 1901 tlie 
plaintiff filed a suit for setting aside the 
kolmla executed by his mother, Moharani 
Bibi, in favour of Nena Choudhury during 
hi.s minority, on the ground that the sale 
was made without legal necessity and the 
property was conveyed for an inadeiiuate 
price. At that time the plaintiff file«l 
seven other suits of a similar nature fo cancel 
alienations of property made by his mother in 
favour of otlier persons. 

On the 27th February 1902 a petition of 
compromise with the permission of the Court 
was filed in the suit, in which it was stated 
that Udit Narain was to be allowed to retain 
the property which his father had bought 
from Moharani Bibi in consideration of a 
payment of Rs. 14,000. It was .stated in 
the petition that Rs. G,000 of this sum had 
been paid in cash and that Udit Narain on 
his own behalf and as manager of the 
joint family, consisting of himself and the 
other defendants in that case and in this, 
had executed a mortgage-bond for the balance, 
i,e., Rs. 8,000. This bond of Hs. 8,000 is 
dated the 27th February 1902, and is the 
bond in suit. 

Udit Narain alleges that this bond was 
a sham transaction and it was never 
intended to be enforced. He gives a most 
absurd explanation why and with what 
object he subjected himself to a liability of 
Rs. 8,000. I do not think it i.s at all 
necessary to refer to his story, as the suit 
should have been decided on another 
ground. 

One of the issues raised is this: “Whe¬ 
ther the share of Monza Kolooha Jairam- 
pore, Chakla Nai, does not belong to the 
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defendants; if so, whether the bond _ui 
suit is invalid and inoperative for being 
registered in the Mozafferpore registration 

office.” 

It appears that in the bond for Rs. 8,000 
executed by Udit Narain two properties 
were mortgaged, namely, Mohammadpore m 
the Darbhanga District and one of 

Kolooha in the Mozafferpore District. The 
question is whether this small share of 
Kolooha belonged to Udit, and if it did not 
belong to him, whether the registration of 
the bond in the Mozafferpore District was 
invalid, and whether if invalid, the bond is 

enforceable. . . j 

On behalf of the plaintiff it is urged 
that this share in Kolooha was purchased 
by Udit from one Usman (P. W. No. 1). 

This witness says:—“l sold a share of one 
howri in Kolooha, a kohala was executed, 
hut it was not registered. The price was 
Rs. 30. X do not remember who witnessed 
the execution. It was executed two or 
three days before the execution of the 
bond in suit, I do not remember if 
Polaiwas present. I sold the property at the 
reque.st of Udit Narain, who wanted to regis¬ 
ter it in Mozafferpore in order to complete 
the transaction quickly and had no property 
in the district. He said if there w-as delay 
in registration the compromise might fall 
through.” 

It is apparent from the above statement 
that as Udit had no property in the District 
of Mozafferpore and as he was anxious to 
see that the bond was quickly registered, he 
asked Usman to sell to him a small share in 
Kolooha. 

Under section 54 of the Transfer of Pro¬ 
perty Act the sale of immoveable property 
of value less than Rs. 100 may be made 
either by a registered instrument or by 

delivery of the property. 

The value of 1 kowri in Kolooha is said 
to be only Rs. 50 and the sale-deed admit¬ 
tedly was not registered and hence in order 
to effect a proper and binding sale, posses¬ 
sion of the share should have been delivered 
to Udit. There is admittedly no evidence 
that any delivery ever took place. The 
sale, therefore, was not complete when the 
bond executed by Udit was registered. That 
being the case, he had no property in the 
District of Mozafferpore when the bond was 


presented for registration in the Mozaffer¬ 
pore registration office and hence the Regis¬ 
trar of that office had no jurisdiction to 
register that bond, and that bond, therefore, 
did not create any liability apinst Udit 
Narain, It was so held by their Lordships 
of the Judicial Committee in the case of 
Ilarendra Lai Loy v. ITari Dasi Lehi (1). 
The facts of this reported case are these.— 
A property not belonging to a lady, alleged 
to be situated within the original jurisdic¬ 
tion of this High Court, was entered in the 
schedule of the mortgaged properties attached 
to a mortgage-deed for the purpose of securing 
registration in the Calcutta registry office. 
Their Lordships held that the entry of 
such a property was a fictitious entry and 
represented no property that the mortgagor 
possessed or intended to form part of his 
security. Such an entry intentionally made use 
of by the parties for the purpose of obtaining 
registration in a district where no property 
actually charged and intended to be charged 
in fact existed, was a fraud on the Registra¬ 
tion Law and no registration obtained by 
means thereof was valid.” It appears that 
the High Court had passed a decree on the 
strength of the mortgage and their Lordships 
held that “the High Court had no jurisdic¬ 
tion to make the decree, and the deed not 
having been registered in accordance with the 
Registration Act the mortgagee had no title 
to maintain the suit.” 


As to the provisions of section 54 of the 
L'ransfer of Property Act, it was held in the 
rase of Makhan Lai Pal v. Bu7iku Behan 
Jhose (2) that the transfer by the sale ot 
tangible immoveable property of value ess 
ihan Rs. 100 can be effected only by 
)neof the two modes mentioned in section i 
dause 3, of the Transfer of Property Act, viz., 
oy a registered instrument or by delivery o 

possession. .. 

On the legal aspect of the transaction 

the appellant is bound to .succeed, u ^ 
have no doubt that the defence set up by 
the appellant was a most dishonest defence. 
His story of the sham transac ion 
Drder to oblige Polai is a story which can¬ 
not be believed. In the above circum- 

(1) 23 Inch Ca3. 637; 41 C. 972 (P- ^ b 27 

iO; (1914) M. W. N. 462; 16 M. L. 18 C. W. « 
317; 19 C. L. J. 484; 16 Bom. h. R. 400; 12 A.L. J. 

I L. W. 1050. 

(2) 19 C.623 (F. B.). 


